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Sale of Goods and Services






 
	INTRODUCTION

A prelude to A Framework for Global Electronic Commerce quotes Vice President Gore as follows: “We are on the verge of a revolution that is just as profound as the change in the economy that came with the industrial revolution.” President William J. Clinton and Vice President Albert Gore, Jr., A Framework for Global Electronic Commerce, 1128 PLI/Corp 509, at 511.   The revolution to which Mr. Gore refers is the proliferation of the use of the Internet “The Internet is a global matrix of interconnected computer networks using the Internet Protocol to communicate with each other.” Id. at note 1.  Generally, the Internet is comprised of two types of services: proactive and reactive.  See Dennis F. Hernandez and David May, Personal Jurisdiction and the Net (http://www.gse.ucla.edu/iclp/dhdm.html) (explaining the various services of the Internet).  Proactive services include e-mail and Usenet news groups while reactive services include Gopher, File Transfer Protocol, and the World Wide Web.  See Michele N. Breen, 8 Seton Hall Const. L.J., Comment: Personal Jurisdiction and the Internet: “Shoehorning” Cyberspace Into International Shoe at 769.  The World Wide Web is a hypertext-based system for finding and accessing any resource the Internet offers.  The individual computers connected to the Internet contain all the information available on the World Wide Web.  When information is available on the Web, it is said to be “published” on a Web site.  Furthermore, once this information is published on a Web site, it is available for access by other Internet users worldwide.  Surfing the World Wide Web is as easy as a point-and-click with a mouse, allowing Web users to navigate the network in an intuitive, logical manner.  Tammy S. Trout-McIntyre PERSONAL JURISDICTION AND THE INTERNET: DOES THE SHOE FIT? 21 Hamline L. Rev. 223 (1997) note at 224.  The Internet functions as an electronic marketplace, and has created, and will continue to create, new models of commerce. Walter A. Effross, THE LEGAL ARCHITECTURE OF VIRTUAL STORES: WORLD WIDE WEB SITES AND THE UNIFORM COMMERCIAL CODE, 34 San Diego L. Rev. 1263 (1997) at 1263.Reference to the World Wide Web, simply the Web, or the Internet herein are used interchangeably to reference the physical medium upon which cyberspace exists., unless otherwise clearly and specifically noted. to buy and sell goods and services around the corner and around the worlde-commerce. See supra note 1.  This prolific growth is fueled by the relative ease of transmitting information nationwide or worldwide, instantly.  Ease of use, powerful and effective communications that are interactive and in many instances real-time, and a culture that encourages the use of computers has created the “virtual storefront.” A major “selling point” of the World Wide Web  is its ability to offer  a “virtual storefront” to anyone, from an individual to a multinational corporation, with a product to market.  Commercially available software packages enable even those computer users who are not versed in the intricacies of programming to create customized Web sites quickly and at a relatively low cost.  The swift development of this technology and a cultural shift towards encouraging on-line commerce have led to dramatic growth in the demographics and dollar amounts  of the on-line marketplace, which in turn offers a challenging new context for the application of the Uniform Commercial Code's (“UCCs”) established and emerging concepts of the sale of “goods.”   Effross, supra note 2 at 1268.    Without question, the Internet is redefining the way that business is done worldwide. With the ability to reach millions of Internet users simply by establishing a Web site, tens of thousands of companies are expected to take advantage of electronic commerce, redefining and restructuring the distribution of goods and services.  Brian K. Epps, MARITZ, INC. V. CYBERGOLD, INC.: THE EXPANSION OF PERSONAL JURISDICTION IN THE MODERN AGE OF INTERNET ADVERTISING, 32 Ga. L. Rev. 237 (1997) note at *239. 
Some have referred to the growth of e-commerce as “exponential.” Money Marketing called the doubling of the estimated percentage of US gross domestic product from 1998 to 2005 and the increase of the UK gross domestic product from less than one percent in 1998 to an estimated ten percent in 2005 as “exponential growth.” Money Marketing “Enter the New Web Advisor,” Sept. 9, 1999; Winopportunity.com presents data estimates the purport to show “Analysis and projections indicate Web commerce has exponential growth” based on “Market ResearchWorldwide Commerce Summary, December 1995 - December 2001.” (http://www.winopportunity.com/marketresearch.html); ; vehicleonline.com’s Web site claims that “Commercialization has hit the Net, and it’s expanding at an exponential rate.” (http://vehicleonline.com/webdesign/ecommerc.html); "’We continue to see virtually exponential growth in online purchasing penetration, from barely 1 percent a year ago to 4 percent last spring and now to 10 percent,’ said Craig Johnson, a partner at Marketing Corp. of America, regarding a recent company survey.”  Opinion by Jeffrey R. Harrow, Techweb Jan. 4, 1999. (http://techweb.com/voices/harrow/1999/0104harrow.html)  “Exponential” is an adjective that in only a few, rare instancesbacterial replication, rabbit procreation, and Bill Gates’ net worthhave we historically used to accurately describe numerical growth.  Whether electronic commerce should be added to that elite list is yet to be seen, but the growth has been and is expected to remain, exceptional. The United States Department of Commerce describes the rate of growth of the value of e-commerce transactions as "“remarkable," The Emerging Digital Economy II Dept. of Commerce, Ch. 1. (http:www.ecommerce.gov/ede/chapter1.html) (hereinafter, the “Commerce Dept. Report”), while Robert Shapiro, the U.S. Under-Secretary of Commerce for Economic Affairs, characterized the growth as “breathtaking,” Paul Taylor  “Reaping the Rewards of IT Growth: The Digital Revolution is Bringing About Huge Worldwide Economic and Social Changes, Which Will Enhance Job Creation and Transformation and Change the Way in Which Business is Conducted,” The Financial Times (London) Sept. 1, 1999, p. 1.    The Industry Standard estimates that from 1998 to 1999, the number of web users increased 55 percent, while the number of web servers increased by 128 percent. Maryann Jones Thompson , “My, How We’ve Grown,” The Industry Standard, Apr. 26, 1999 (http://www.thestandard.com).  According to Nua, an Internet strategy firm, as of May 1999, 171 million people around the world had access to the Internet. http://www.nua.ie/surveys.  As the number of worldwide users and access portals continue to expand, it appears that consumer confidence in e-commerce providers will follow, thus translating into significant e-commerce growth.  Predictions of e-commerce varies greatly, but one sourceDataquest, an Internet research firmpredicts that on-line spending will reach US$12.2 billion globally in the fourth quarter of 1999 alone. Press release “Global Web Sales to Top USD12.2 Billion in Q499,” DataQuest, Sept. 23, 1999 (http://www.nua.ie/surveys/index.cgi?f=VS&art_id=905355294&rel=true).   See also, “Delivering Web sites swiftly: Mirror Image speed content to ISPs, keeping e-companies in business,” by John Madden, PC Week, Sept. 20., 1999 (citing market researcher International Data Corp.’s estimate that e-commerce will grow from $2.9 billion last year to US$22.1 billion by 2002); “MCA Report: Knowledge Society; Visions of the Future” Management Consultancy, Sept. 15, 1999 (citing Boston Consulting Group’s report, The State of Online Retailing, which estimated the online market to be US$36 billion by the end of 1999); “Hit the Bricks; Internet shifts to B-to-b sales world mean ‘get up and go’ or risk losing jobs,” by Dana James, Marketing News TM, Sept. 13, 1999 (citing a report from Forrester Research reporting business-to-business e-commerce to reach US$1.3 trillion by 2003 from US$43 billion in 1998 and estimating that business -to-business e-commerce accounts for 70% of all Internet sales); “Enter the New Web Advisor” Money Marketing, Sept. 9, 1999 (citing an estimate that in 1998 30% of US gross domestic product was transacted via e-commerce); “E-Commerce Begins to Soar; Latin Online Buying Exceeds Experts’ Estimates; Volume Should Reach $6 billion in Next 5 Years” by Doreen Hemlock, Sun-Sentinel, July 27, 1999, p.1D (estimating e-commerce sales in Brazil alone should reach US$167 million this year and should soar “40-fold” to reach US$6 billion in five years); “Sales Tax Revenues May Take Hit from E-Commerce” by Jerry Zremski, The Buffalo News, Apr. 1, 1999, p. 1B (citing “E-commerce executives who predict retail sales of US$500 billion per year by 2003); “How Deep is the Ocean, How Big is E-commerce, and Other Intangibles” by Howie Simon, Journal of Commerce, Oct. 9, 1998 p. 8A (reporting that Nicholas Negroponte, a professor at the Massachusetts Institute of Technology, told an audience of business people that e-commerce will exceed US$1 trillion in the year 2000).  Moreover, even optimistic forecasters of e-commerce growth have historically underestimated e-commerce revenue projections by many fold. The Commerce Dept Report at supra note 1.  The Commerce Dept. Report cites estimates made in 1998 that the online retail trade would fall between US$7.0 billion and US$15.0 billion by 2000 and pointing out that “in all likelihood, this level was exceeded last year” and that the revised estimates are now projected to be in the US$40-80 billion range by 2002.  See also, “Reaping the Rewards of IT Growth: The Digital Revolution is Bringing About Huge Worldwide Economic and Social Changes, Which Will Enhance Job Creation and Transformation and Change the Way in Which Business is Conducted” by Paul Taylor The Financial Times (London) Sept. 1, 1999, p. 1 (estimating that the US$7.0 billion dollar forecast was “surpassed by nearly 50 per cent in 1998”).  
The Clinton Administration recognizes the potential economic benefits the Internet and e-commerce present to global commerce. Supra note 1 at 514.   For that reason, the administration proposes that “the legal framework supporting commercial transactions on the Internet should be governed by consistent principles across state, national, and international borders that lead to predictable results regardless of the jurisdiction in which a particular buyer or seller resides.” Supra note 1 at 514.  This paper attempts to investigate how pre-Internet jurisdictional law would resolve the common kinds of conflicts in the post-Internet world.  Additionally, it will begin to discuss as a matter of policy, whether the use of pre-Internet jurisdictional law in the post-Internet world is problematic, and, if the use of traditional jurisdictional rules causes policy problems, how the substance of the rules should change to cope with the realities of the new technology.
	Sale of Goods
	Traditional Personal Jurisdiction Principles

Analysis of when a seller of goods that causes harm to a plaintiff can be sued in the forum where the harm accrued must begin, of course, with the International Shoe “minimum contacts” standard.  However, two additional cases are also of great moment with regard to personal jurisdiction generally and the sale of goods particularly.
In World-Wide Volkswagen Co. v. Woodson, the Court considered the case where World-Wide Volkswagen, a New York dealer and distributor, sold a new Audi in New York to owners, who were subsequently injured in an accident that occurred in Oklahoma, and who brought a product-liability lawsuit in Oklahoma against the dealer and the manufacturer. World-Wide Volkswagen Corp., 444 U.S. 286 (1980).  The Court held that “the foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State.  Rather it is the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.” Id. at 297.  Since, as the Court found, World-Wide Volkswagen did not “purposefully avail itself of the privilege of conducting activities within the forum State,”  the exercise of jurisdiction was unconstitutional.   
In Asahi Metal Industry Co. v. Superior Court of California, the Court, in a split decision, considered whether personal jurisdiction would extend to a non-resident where the non-resident had put a product into the stream of commerce that caused injury within the forum state. 480 U.S. 102 (1987).  The entire Court endorsed the two-prong International Shoe testfirst, test to see if the defendant availed itself of the benefits and protections of the forum state and second, determine if the exercise of jurisdiction would be fair and reasonable. Id. at 112.  The majority held that the exercise of jurisdiction was inappropriate though there was no unified voice on the reasoning. See Breen, supra note Error! Bookmark not defined. at Note 154.  Because the Asahi Court was fractured, its acceptance and application has been varied greatly, Id. at Note 167. but the one rule from Asahi is that simply placing a product in the “stream of commerce” without more does not pass constitutional muster.
	Traditional Prescriptive Jurisdiction Principles

The pre-Internet sale of goods analysis with regard to prescriptive jurisdiction focused on the principles set out in the Restatement (Third) of the Foreign Relations Law of the U.S.:  territoriality, nationality, effects, and protection.  In addition, certain international conventions such as the United Nations Convention on Contracts for the Sale of Goods, Final Act of the United Nations Conference on Contracts for the International Sale of Goods, Apr. 10, 1980, U.N. Doc. A/CONF.97/18 (1980), reprinted in 19 I.L.M. 668 (1980)(hereinafter “CISG”). the Brussels Convention, The Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, 1972 J.O. (L 299) 32, reprinted in 29 I.L.M. 1417. and the Convention on the Law Applicable to Contractual Obligations Also known as the Rome Convention.  James J. Callaghan, U.N. Convention on Contracts for the International Sale of Goods: Examining the Gap-Filling Role of CISG in Two French Decisions, 14 J.L. & Com. 183 at 184 (1995);   were and remain relevant.
	Territoriality Principle

“The territorial principle is by far the most common basis for the exercise of jurisdiction to prescribe, and it has generally been free from controversy.” Restatement, supra note Error! Bookmark not defined.  402, comment c.  The most obvious, and possibly the only, controversy under the territorial principle stems from whether or not a person or property can properly be deemed present in the State’s territory for purposes of exercising jurisdiction. Id.  Some States, including the United States, have asserted jurisdiction over goods or technology located abroad on the basis of their origin in the State exercising jurisdiction. Id.  In the sale of goods context, to the extent the defendant is not, or has not been, physically present in the forum State, the territorial principle would not confer jurisdiction over the defendant. 
	Nationality Principle

More aptly titled the “nationality, domicile, and residence principle,” this principle permits a State to exercise jurisdiction on the basis of the defendant’s citizenship, domicile, and residence. Id. at comment e. While this principle plays an important role in other areas of law, such as wills and succession, divorce, and family rights, in the sale of goods scenario the nationality principle does not affect whether the defendant would be subject to a State’s jurisdiction. Id.  
	Effects Principle

The effects principle takes effect when an act committed outside of the territory of a State has, or is intended to have, a substantial effect in the territory of the State. Id. at comment d.  This principle is generally accepted with respect to liability for injury in the State from products made outside the State and introduced into the stream of commerce. Id. at comment d.  The Restatement’s position is that a State may exercise jurisdiction based on effects in the State, when the effect or intended effect is substantial and the exercise of jurisdiction is reasonable under Section 403. Id. at comment d.
	Protective Principle

Section 402(3) states the protective principle.  The class of offenses that threaten the integrity of the governmental functions are generally espionage, counterfeiting of the State’s seal or currency, falsification of official documents, perjury before consular officials, and conspiracy to violate immigration or customs laws. Id. at comment f.  This principle does not extend to the support application to foreign nationals of laws against political expression, such as libel of the Chief of State. Id.  We have found no case where the protective principle was used in the sale of goods scenario to confer jurisdiction.
	International Conventions The Brussels Conventions and the Rome Convention are international in scope, but limited to members generally limited by regional geographic boundaries. 
	United Nations Convention on Contracts for the Sale of Goods

The CISG applies to contracts for the sale of goods between commercial parties where the parties have places of business in different signatory States Supra note 20 at Art. 1; Art. 2(a) excepts application to sales of goods bought for personal, family or household use.   The CISG, however, does not address jurisdictional issues. James J. Callaghan, U.N. Convention on Contracts for the International Sale of Goods: Examining the Gap-Filling Role of CISG in Two French Decisions, 14 J.L. & Com. 183 at 188 (1995); also, see supra note 20.
	Brussels Convention Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters, Sept. 27, 1968, 8 I.L.M. 229; for the consolidated and updated version, see 1990 O.J. (C 189) 2, 29 I.L.M. 1413 (1990)(“Brussels Convention”).

The Brussels Convention applies in “civil and commercial matters whatever the nature of the court or tribunal.” Id. art. 1. Article 2 provides that “subject to the provisions of the Convention, persons domiciled in a Contracting State shall, whatever their nationality, be sued in the courts of that State.  Persons who are not nationals of the State in which they are domiciled shall be governed by the rules of jurisdiction applicable to nationals of that State.” Id. art. 2.  In other words, a person will be sued in the courts of the State where she lives.  This also applies to foreign nationals from countries that are not signatories, where the foreign nationals reside in a member State. Herbert Bernstein, International Contracts in European Courts: Jurisdiction Under Article 5(1) of the Brussels Convention, 11 Tul. Eur. & Civ. L.F. 31 at 34 (1996).  So, a U.S. citizen domiciled in an EU country is entitled to invoke this protection against a citizen of another EU country. Brussels Convention art. 4.
The Brussels Convention eliminates the “’exorbitant’ national rules on jurisdiction. . . .” Bernstein, supra note 39 at 34-35. Contrary to U.S. jurisdictional law, neither “doing business” by a corporate defendant nor service of process in the forum State is permitted as the basis for the exercise of jurisdiction under the Brussels Convention. Id. at 35.
Article 5(1) of the Brussels Convention provides for jurisdiction “in the courts for the place of performance of the obligation in question.” Id.  In the French case of Jakob Handte & Co. v. Traitements Mecano-chimiques des Surfaces SA, Handte Deutschland, a German manufacturer, and a Handte France, its French distributor were sued by TMCS, a French company, claiming that a product that it supplied was not suitable for its specific use. Id. at 36 (citing 1992 E.C.R. I-3967).  The manufacturer disputed the exercise of jurisdiction on the basis of Article 5(1), claiming that there was no contract, and, therefore, there could be no “matter relating to a contract.” Id.  The European Court of Justice agreed, concluding that a “matter relating to a contract” was not present where there was no obligation voluntarily incurred by one party in relation to the other, i.e.,  essentially the contract was not executory. Id. 
The ECJ also concluded in Tessili v. Dunlop that the law which governs the obligation in question determines the place of performance of that obligation. Case 12/76, Industrie Tessili Italiana Como v. Dunlop AG, 1976 E.C.R. 1473, 1 C.M.L.R. 26 (1977).  Another case decided the same day as Tessili provides that the obligation forming the main basis of the plaintiff’s claim is the crucial obligation for Article 5(1) analysis. Case 14/76, Ets. A. de Bloos, S.P.R.L. v. Societe en commandite par actions Bouyer, 1976 E.C.R. 1497, 1 C.M.L.R. (1977).  Thus, if the buyer brings an action for delivery of defective goods, the place where the seller delivered the goods determines the forum. Bernstein at 40 (citing de Bloos).  If, on the other hand, the seller brings an action for the same goods for non-payment, the place where the buyer was obligated to make payment determines the forum. Id. 
Clearly, the Brussels Convention, as interpreted by the ECJ is inadequate to resolve disputes regarding sale of goods transactions in cyberspace. How would the ECJ address where the performance occurred in the sale of materials delivered through the Internet?  Would the location of the server be considered in this determination in addition to the locations of the buyer and seller?  What if an Italian buyer purchased the right to download and view a movie on his computer and the video malfunctions?  Where is the place of performance?  Was the delivery of the video FOB the seller’s server in Germany?  Was it the playing on the buyer’s computer in Italy?  Also, could the buyer order his credit card company not to pay due to the defect and force the seller to sue so that the place of performance changes?     
	Rome Convention Convention on the Law Applicable to Contractual Obligations, 1980 O.J. (L 266) 1 (“Rome Convention”).

The Rome Convention is considered a “key document for harmonizing choice of laws in Europe, Peter P. Swire, Of Elephants, Mice, and Privacy: International Choice of Law and the Internet, 32 Int’l Law. 991 at 994 (1998).” which is potentially useful to vendors wishing to conduct electronic commerce with residents of signatory States to the convention.  Unfortunately, the Convention does not address jurisdictional issues with regarding to contracting parties.  Moreover, the Convention does not apply where a member state has joined an international convention on a certain topic, Rome Convention supra note 51 art. 21. such as the CISG.  Additionally, with regard to the sale of goods, it is important to note that the Rome Convention does not apply to consumer transactions. Id. art. 5.  In summary, the Rome Convention does not assist in the resolution of the jurisdictional issues discussed herein
As discussed herein, the U.S. jurisdictional jurisprudence, including that directly related to the sale of goods, began evolving before the advent of the Internet and electronic commerce in response to other technological innovations and advances in transportation and communications.  The rate at which the current changes in technology are pacing the development of hardware, software, and even business models for electronic commerce is driving the abundance of jurisdictional cases in the United States in an attempt to apply relatively antiquated legal principles to cutting edge e-commerce transactions.  
U.S. courts struggled to apply the standards articulated in International Shoe and its progeny to cases where the basis for the jurisdiction the court seeks to exercise is on-line conduct. See generally, Michele N. Breen, Comment, Personal Jurisdiction and the Internet: “Shoehorning” Cyberspace into International Shoe, 8 Seton Hall Const. L.J. 763 at 790 (1998).  Clearly, electronic commerce caused courts to reconsider and modify the International Shoe sliding scale “minimum contacts” analysis. See Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119 (W.D. Pa. 1997).   The Zippo decision squarely addresses the use of an Internet Web site, often as a medium for in electronic commerce, but due to its focus on the Internet Web site may not have the inherent flexibility to be applied to the technological innovations that will certainly transform in the coming year the Internet from the World Wide Web that we know today to something we can only imagine.

	How would Pre-Internet Jurisdictional Law Resolve the Common Kinds of Conflicts in the Post-Internet World?
	Hypothetical

To assist in the discussion of jurisdiction, consider the following hypotheticals:
	Hypothetical 1

S operates a retail and wholesale hardware store in jurisdiction X.  Virtually all of S's retail sales are to customers in jurisdiction X or Y who come to S's retail site.  S does not do mail order sales and does not have a mail order department.  S operates only at the X site.
S is a major distributor for the products made by ElectroCo (“E”).  Two of the most popular E products which S distributes are the Electromow and the ElectroPerk.  The Electromow is an electric mulching lawnmower.  The ElectroPerk is a high tech, very expensive automated coffeepot. S is the only distributor of Electromows; S has the worldwide exclusive right to distribute the Electromow and E does not do any distribution at all.  
S's wholesale business consists of selling to brokers, who then resell the goods to retailers.  S’s wholesale business accounts for 25% of S's total sales.  S deals with various brokers, several of whom S is aware sell throughout the world.  Contractually, all of S's wholesale sales are fob its store in X to brokers.  Occasionally, the brokers have S deliver directly to their customers, who are retail department and hardware stores in other jurisdictions, though most of the time, S delivers to the brokers' warehouses, which are located in X and Y.  
S contracts with AOL to post advertisements on the Internet.  S uses this Internet connection for sales at which special prices are given for selected merchandise.  This is the sole use that S makes of the Internet.  S posts advertisements regularly with AOL for the Electromow.  
B, who resides in jurisdiction Z, subscribes to AOL.  Several weeks later, while in a department store in Z, B purchases an ElectroPerk coffeepot for $1000.00.  B has not seen the advertisements for the Electromow on the Internet.
The ElectroPerk, for which B paid $1000, not only will not make coffee, but also malfunctions and destroys the electrical system in B’s  house.  B brings an action against S for breach of contract in Z.  S appears specially to contest the Z court’s exercise of jurisdiction.  
Hypothetical 1(a): All the same facts, except that S maintains its own Web site on which it posts advertisements for its merchandise and periodically general statements of reductions in the prices for certain models, although there is no coordination or communication about these reductions between S and brokers and retailers.
Hypothetical 1(b): All the same facts as 1, except 200 residents of Z, B’s home jurisdiction, have “hit” S’s Web site.
	Hypothetical 2

S posts an advertisement for an electric mulching lawnmower, the Electromow, with AOL.  The advertisement states that the Electromow is a “powerful self-propelled electric mulching mower.”  B, who resides in jurisdiction Z, observes the Electromow advertisement on AOL.  It appears to be perfect for B's lawn.  B then goes to a retail department store which sells Electromows in Z and purchases one there.
The Electromow is a very poor mower.  It is so underpowered that it will not cut grass which is more than one inch high.  It can be easily established that the standard in the industry is that mowers generally must be able to cut grass that is two inches high, and the description of “powerful” in the industry is used generally for mowers that will cut grass which is three inches high.  In addition, in the industry, the sale of any mower which will not cut grass that is at least 1 inch high is not acceptable.   
The first time that B attempts to use the Electromow, he discovers that it will not cut his grass, which is one inch in height, because its engine is so weak that it will not move without being pushed by the operator, and it will not cut the grass, even if it is pushed, under any circumstances.
Upset because he has been misled by S, B brings an action for misrepresentation and breach of warranty against S in Z. S resists the exercise of jurisdiction by the Z court. 
	Post-Internet U.S. Cases

A U.S. court examining hypothetical 1 would examine two general issues: (1) Can the court in state X exercise general jurisdiction consistent with the International Shoes due process requirements? and (2) Can the court in state X exercise specific jurisdiction consistent with International Shoe due process requirements?
The overwhelming majority position in the U.S. case s is that merely posting an advertisement on the Internet will not satisfy the International Shoe minimum contacts test for general jurisdiction. Weber v Jolly Hotels,  977 F.Supp. 327 (D. N.J. 1997); Santana Products, Inc. v. Bobrick Washroom Equipment 14 F. Supp2d. 710 (M.D. PA. 1998); Osteotech v. Gensci Regeneration Sciences, Inc. 6 F. Supp.2d 349 (D. N.J. 1998); Ids Life Insurance Company v. Sunamerica, Inc., 958 F.Supp. 1258 (N.D. Illinois, 1997); McDonough v. Fallon McElligott, Inc., 40 U.S.P.Q.2d 1826, 1996 WL 753991 (S.D.Cal.1996); Millennium Enterprises, Inc. v. Millennium Music, LP , 1999 WL 27060 (D. Or. 1999).  There is one case that has held that general jurisdiction may be established by use of a Web site.  See Mieczkowski v. Masco, 997 F. Supp. 782 (E.D. Texas 1998) (involving a highly interactive Web site plus other non Internet contacts).  In fact, several cases have stated that it is nearly impossible to establish general jurisdiction solely through Internet contacts regardless of their quantity or quality. Digital Equipment v. Altavista Technology, 960 F.Supp. 456 (D. Mass., 1997); Zippo v. Zippo Dot Com, 952 F.Supp. 1119 (W.D. Pa, 1997); Edias Software v. Basis International, 947 F.Supp. 413 (D.C. AZ., 1996); Panavision v. Toeppen, 938 F.Supp. 616 (C.D. Cal., 1996). If such general jurisdiction is to exist, one court explained that 
Where the minimum contacts on which jurisdiction is allegedly based are unrelated to the acts comprising the cause of action, the courts have applied a strict test to determine whether the defendant's transactions suffice to amount to “purposeful availment.”  In Hanson v. Denckla, 357 U.S. 235, 251, 253, 78 S.Ct. 1228, 1238‑39, 2 L.Ed.2d 1283 (1958), for example, where the cause of action did not arise from the defendant's contacts with the forum state, the Court noted that “it is essential ... that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.” Digital Equipment v. Altavista Technology, 960 F.Supp. 456 (D. Mass., 1997) at *469 (emphasis added).
Generally, all minimum contacts analysisof general and specific jurisdiction claims requires purposeful availment; that is, the defendant's contacts with the forum must be shaped by deliberate, knowing defendant conduct which makes it reasonable for defendant to anticipate being haled into court to defend a suit in the forum. Osteotech, supra n.47 at *353.  A passive Web page, which provides information but no more, is not sufficient to support general jurisdiction, for it does not give such notice. Santana, supra n.1 at *714.  The requirement of continuous and systematic contacts requires considerably more than bare contacts and is a “rigorous” test: the contacts must also be “substantial” to support general jurisdiction. Osteotech, supra n. 47at *353.  Internet posting of an advertisement on a Web site or in a manner that is generally accessible is analogous to advertisements in a national magazine; such print advertisements have been held do not support general jurisdiction. IDS Life Insurance Company v. Sunamerica, Inc., supra n. __ at *1268:
It cannot plausibly be argued that any defendant who advertises nationally could expect to be haled into court in any state, for a cause of action that does not relate to the advertisements.  Such general advertising is not the type of purposeful activity related to the forum that would make the exercise of jurisdiction fair, just or reasonable.  As one court put it: “to hold that such defendant general advertisements makes the exercise of jurisdiction constitutional in every state where those advertisements are aired would undermine the law of personal jurisdiction.” Weber v. Jolly Hotels, supra n. __ at *333-334 (citing Giangola v. Walt Disney World Co., 753 F.Supp. 148, 156 (D.N.J.1990)).
Thus, for example, in a case involving personal injury occurring at an Italian hotel, the mere fact that defendant posted an advertisement for its hotel on the Internet was insufficient to establish general jurisdiction in an American court. Weber v. Jolly Hotels, supra n.__.   In the Weber case, defendant was Italian hotel that advertised on the internet.  Plaintiff booked a room through a travel agent who was licensed by defendant in New Jersey, and was injured while guest in defendant hotel in Italy.  Case held that New Jersey could not exercise general jurisdiction.  Internet general advertisements, even coupled with an occasional sale in forum and national print advertisements, were not sufficient purposeful availment in patent infringement case to support haling California and Canadian defendants into a New Jersey forum. Osteotech v. GenSci Regeneration Services, supra n.__.  
This analysis does not change for hypothetical 1(a).  The control of the Web site itself is irrelevant to this analysis and most U.S. court have held that on the facts of either hypothetical 1 or 1(a), the ability of users in the forum state to access the seller’s Web site is not sufficient to meet the criteria for general jurisdiction.  
Under hypothetical 1(b), the court in Z would still be attempting to exercise general jurisdiction because there is no direct connection between the Internet contacts and the cause of action of B.  The contacts for general jurisdiction must be continuous and systematic.  This test is rigorous, and the contacts must be substantial.  Two hundred hits would probably not rise to the level of substantial.
Hypothetical 2 raises the issue of when will there be sufficient contacts to justify specific jurisdiction.  For purposes of this discussion of U.S. law, assume B asserts jurisdiction under the Z long-arm statute that provides for the exercise of jurisdiction by Z courts “to the full extent permitted by the federal constitution.”  The U.S. courts are split on this issue.  The majority position is that merely posting an advertisement on the Internet will not be sufficient to satisfy the International Shoe due process test for specific jurisdiction. Bensusan v. King, 937 F.Supp. 295 (S.D. N.Y. 1996) affd 126 F.3d 25 (2d Cir. 1997); Santana Products, Inc. v. Bobrick Washroom Equipment 14 F. Supp2d. 710 (M.D. PA. 1998) ; d)	Hearst v. Goldberger, 1997 WL 97097 (S.D.N.Y.); Cybersell v. Cybersell, 130 F.3d 414 (9th Cir. 1997)  These cases held that in this situation there is no purposeful availment under the Asahi case test. Bensusan at *301.  As the Court succinctly stated in the Bensusan opinion:
Creating a site, like placing a product into the stream of commerce, may be felt nationwideor even worldwidebut, without more, it is not an act purposefully directed toward the forum state.  Bensusan, 937 F.Supp. at 301 (citing the plurality opinion in Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 112, 107 S.Ct. 1026, 1032, 94 L.Ed.2d 92 (1992)).
This means that merely operating a Web site does not satisfy the purposeful availment test, for a “Web site operator must . . . do some act that suggests it is reaching out to the forum.” Bush v. Tidewater Marine, 1998 WL 560048, (E.D. Tex. 1998).  The key inquiry is whether the operator of the Web site would have fair warning based on her activities that she might be haled into court in the forum. Osteotech v. Gensci Regeneration Sciences, Inc. 6 F. Supp.2d 349 (D. N.J at *354.  Purposeful availment means that the defendant has deliberately exercised the “privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.” 357 U.S. 235, 253, 78 S.Ct. 1228, 1239, 2 L.Ed.2d 1283 (1958).  The concept of purposeful availment involves “notice” to a defendant that she might have to defend in a particular forum as a result of her activities. Dan L. Burk, Federalism in Cyberspace,  28 Conn. L. Rev. 1095, (1996)at *1108; Compuserve v. Patterson, 89 F.3d 1257 (6th Cir, 1996) *1264; International Star Registry v. Bowman-Haight, 1999 WL 300285 (N.D.Ill.)(Fair warning required); Note, Darren McCarthy, Internet Contacts and Forum Notice, 39 Wm. & Mary L. Rev. 557 (1998).  Thus, as the well-known case of Hearst v. Goldberger reasoned, a national advertisement on the Internet cannot be held to create specific jurisdiction in a particular state forum without more, because: (1) To hold otherwise would allow the exercise of jurisdiction by any forum in the world, which would be a devastating impact; (2) the connection between the downloader and the provider is remote and unforeseeable (to the provider); and (3) there has been no purposeful direction by provider aiming her advertisements at the forum. Hearst v. Goldberger, 1997 WL 97097 (S.D.N.Y.)
Applied to hypothetical 2, the majority position would clearly prevent the exercise of jurisdiction by Z.   Under the analysis of the majority view, S has done nothing more than post a general advertisement with AOL.  He has not purposefully availed himself of the benefits of Z law; he has not targeted Z in any way; and he does not and as a reasonable person will not be held to have anticipated being haled into Z to defend a suit.  In short, his connection with Z is remote and unforeseeable.  S has had no notice that he might have to defend in Z based on S’s contacts and activities.

	Sale of Services
	Introduction

While the sale of goods via the Internet raises issues most likely to arise in litigation between private parties, the sale of services implicates the public regulatory policies and powers of sovereign states.
This study of jurisdictional issues involving sale of services on the Internet was conducted in two phases.  In the first phase, members of the working group drafted five reports covering the impact of the Internet on a broad range of services including legal and medical services, consulting, engineering, and education.  The goal of this first phase was to identify the key concerns impacting these services and to develop a course of action for further investigation.  
The principle finding of this first round of reports was that the Internet’s impact on certain services is dependent upon both the type and level of regulation within that service.  It quickly became apparent that those services that are not regulated by either a professional body or by a governmental equivalent raise few new issues for jurisdictional analysis. Services, such as business or computer consulting, are bound by traditional choice of law rules, consumer protection legislation and other business laws that relate to their own industry when they conduct activity via the Internet.  The jurisdictional analysis is therefore unchanged and the evolving Internet jurisdictional framework can be effectively applied to such service delivery.
Regulated services, on the other hand, present new issues and concerns since the power to apply traditional law to the virtual provision of these services raise significant new jurisdictional and enforcement challenges.  The first round of working group reports suggested that there are two levels or types of regulatory frameworks
The first framework includes those services for which regulatory bodies only create and set standards for the acceptance into the practice of a specific profession or service.  Once an individual attains those standards, the regulatory body ceases to direct the professional conduct of that individual.  For example, a prospective engineer must meet specific educational and practical requirements before earning the designation of Professional Engineer.  Upon receiving this status, the regulatory engineering body ceases to impact upon an engineer’s professional practice through mechanisms such as disciplinary boards or required practice processes.
The second framework involves those regulatory bodies that require educational and practical experience to enter the profession and maintain a continuing role over the conduct and practices of their respective professionals.  This continuing role is indicated by the mandate or authority of the regulatory body to conduct disciplinary proceedings, to require ongoing education, to initiate investigations into an individual’s professional practices, and to institute mandatory practice guidelines.  Examples of these types of bodies are state medical boards and state bar associations.

	(a) What were the pre-Internet jurisdictional rules applicable to the most common kind of conflicts in the sale of services?


Certifying Only Regulation
Research was conducted into the provision of engineering services, identified as a certifying-only service.   Our investigation revealed that states employ a variety of approaches to maintaining certification standards.  Some states mandate that no one shall practice engineering (typically defined as contracting or performing such services in the state) or advertise (the typical standard is "...by verbal claim, business cards, letterhead, signs or otherwise...") their services without being licensed.  Other states proscribe that "no one shall offer to practice engineering in the state without being duly licensed", while yet others stipulate that an individual shall not hold themselves out as a professional engineer without being licensed in the state.
The current regulatory and jurisdictional approach to this service suggests that there is little to distinguish certifying regulation and ongoing regulation since both utilize a similar statutory provision to the certification aspect of the service.  Accordingly, the lessons to be drawn from the ongoing regulation also provide an effective model for certifying-only regulation.

Ongoing Regulation
Ongoing regulation, which includes telemedicine, law, and education, presents issues pertaining both to who may practice or provide services as well as to the content of such services.  As one of the most regulated professions, we felt that medicine would provide the perfect model for understanding the implications of the Internet on how services are regulated - a model which could be used with equal applicability in the legal and educational sectors as well as with certifying-only services. Similar concerns are raised in the context of both law and education.  In the legal sector, bar associations have begun to grapple with jurisdictional issues such as Web-based practices as well as the rules pertaining to law firm Web sites.  In an education context, regulators have been slower to face the challenges presented by the Internet though the regulatory structure in licensing teachers as well as setting curriculum and educational standards raise significant jurisdictional questions.

Telemedicine - A Case Study

A.) 	Adjudicative Jurisdiction
A review of recent telemedicine court rulings indicate that courts have traditionally used existing adjudicative jurisdiction doctrines when determining whether to assert jurisdiction.  The courts have in the pre-Internet world focused on the “minimum contacts” of the defendant with the forum in order to determine whether to assert jurisdiction.  As such, the court’s inquiry focused upon the defendant medical practitioner’s  actions and activities within the forum to determine whether the “minimum contacts” standard was met such that the court could exert jurisdiction over the defendant. 
For example, the Court of Appeals of Texas recently found that it had jurisdiction over an out-of-state medical clinic in Mayo Clinic v. Jackson. 1998 Tex. App. LEXIS 6307, October 9, 1998.
  The Jacksons were referred to the Mayo Clinic in Minnesota by their personal physician in Texas.  The Clinic contested the action on jurisdictional grounds, leaving the Court to examine whether there were minimum contacts within the state of Texas such that the non-resident met the “minimum contacts” standard.  
The Clinic noted that it did not maintain a place of business in Texas, own property in Texas, or maintain agents in Texas.  In response, the Jacksons pointed to evidence of advertising in national magazines, a Web site accessible within Texas, a national toll-free telephone number and specific instructions on the Web site for doctors on referring patients to the Clinic.  Evidence was also presented indicating that the Clinic had provided services to over 1,000 Texas residents in the previous five years.  
Based on the Clinic’s advertising practices, recruiting practices, and its continuing treatment of state residents, the Court ruled that it had jurisdiction over the matter, implicitly endorsing the pre-Internet “minimum contacts” test. 

B.) 	Prescriptive Jurisdiction
In the United States, individual states are responsible for regulating the practice of medicine through the licensing of physicians by medical boards.  Physicians not licensed by the forum state may be subject to civil suits or criminal prosecution under an “unauthorized practice of medicine” statute.  In addition, authorities in the forum state may report unauthorized practice to the offending physician’s home state licensing board.  Thus, licensing is the primary tool used to bring an individual within the jurisdiction of a state medical board.
The educational and competency requirements for obtaining an initial medical license are relatively uniform, but are ultimately determined by medical boards to whom the state delegates licensing authority.  Those requirements include: graduation from an accredited medical school; passage of the United States Medical Licensing Exam (USMLE); and residency at a teaching hospital or other post-graduate training.  
Physicians licensed in one state may obtain a second license in another state through a process known as “endorsement,” a procedure under which an applicant presents evidence of credentials and competency to the medical licensing board.  There is, as yet, no centralized process for endorsement, and the paperwork, fees, forms, and procedures vary from state to state. This process puts medicine ahead of the legal profession since state bar requirements vary considerably and entry into a state bar generally is more arduous than the endorsement process found in medicine.  For further discussion on multi-jurisdictional licensure issues see Licensure Barriers to the Interstate Use of Telemedicine published by the law firm of Arent Fox found at <http://www.arentfox.com/telemed/articles/licensenimplic.html#article.1>.

The “Practice of Medicine”
An essential requirement for a state to assert jurisdiction over an individual is derived from the state’s power over individuals who “practice medicine.”  State medical boards are granted the right to regulate the “practice of medicine” an anyone engaged in the “practice of medicine” within a state is subject to the jurisdiction of that state’s medical board.  Each state possesses its own definition of the “practice of medicine,” but there are common similarities that can be highlighted to foster our discussion.  A good definition of the “practice of medicine” which contains elements that are found within almost all state codes comes from Colorado:
	12-36-106 - Practice of medicine defined.
(1)	For the purpose of this article, “practice of medicine” means:
(a) Holding out one’s self to the public within this state as being able to diagnose, treat, prescribe for , palliate, or prevent any human disease, ailment, pain, injury, deformity, or physical or mental condition, whether by the use of drugs, surgery, manipulation, electricity, telemedicine, the interpretation of tests, ...
(b) Using the title M.D., D.O., physician, surgeon, or any word or abbreviation to indicate or induce others to believe that one is licensed to practice medicine in this state and engaged in the diagnosis or treatment of persons afflicted with ... .[Emphasis added.]

It is not in every circumstance where an out-of-state practitioner shall fall within the jurisdiction of state medical boards and the courts.  The definition of “practice of medicine” found within many of these statutes also provide an exception for an out-of-state practitioner providing in-state medical services in specific circumstances such as when providing consultation to licensed in-state medical practitioners.  For example, the Nevada Code provides:
Nevada Revised Statutes Annotated 54-630.047:  1.  This chapter does not apply to:  ... (b)  Physicians who are called into this state, other than on a regular basis, for consultation with or assistance to a physician licensed in this state, and who are legally qualified to practice in the state where they reside;
This exception recognizes the need to facilitate out-of-state consultations where expert advice is used for a second opinion.  This provision remains applicable in both real space and telemedicine contexts.
	(b) What changes, if any, in the application of these laws have been caused by electronic commerce?


The regulatory scheme in the United States provides for jurisdiction by both professional regulatory bodies and the judiciary.  Consequently, changes to laws can occur via both legislative action and judicial pronouncements.  Some states have chosen to address service delivery via the Internet directly by way of statutory amendments, understanding that traditional jurisdictional rules may not be the most appropriate method for regulation.

Adjudicative Jurisdiction over the Out-of-State Physician
The Mayo Clinic case referred to previously - although the decision did not involve delivery of service via the Internet - provides a good example of how courts are exercising jurisdiction over out-of-state service providers using historic adjudicative jurisdiction principles in the Internet world. Two legal services case indicate that courts will treat the application of existing jurisdictional laws in a similar manner even where there is online service delivery. The California Supreme Court recently established (albeit in dicta) that a foreign attorney need not be physically present within California to violate Business and Professions Code Section 6125's prohibition that “[n]o person shall practice law in California unless the person is an active member of the State Bar.”  In Birbrower, Montablano, Condon & Frank v. Superior Court (17 Cal. 4th 119, 128 (Cal. 1998)) the court held that:
In our view, the practice of law “in California” entails sufficient contact with the California client to render the nature of the legal service a clear legal representation.  In addition to a quantitative analysis, we must consider the nature of the unlicenced lawyer’s activities in the state.  Mere fortuitous or attenuated contacts will not sustain a finding that the unlicenced lawyer practiced law “in California.”  The primary inquiry is whether the unlicenced lawyer engaged in sufficient activities in the state, or created a continuing relationship with the California client that included legal duties and obligations.
In adopting a balancing test to determine the meaning of “in California” for purposes of Section 6125, the Court explicitly recognized that the test “does not necessarily depend on or require the unlicenced lawyer’s physical presence in the state.”  The court stated that a foreign attorney would practice law in California “in violation of section 6125 although not physically present here by advising a California client on California law in connection with a California legal dispute by telephone, fax, computer, or other modern technological means.”  However, the court also rejected the idea that a person automatically practices law “in California” merely by “virtually enter[ing] the state by telephone, fax, e-mail, or satellite.”  Rather, the court concluded that the “statute’s goal of assuring the competence of all attorneys practicing law in [California]” is best effectuated “[b]y applying section 6125 to out-of-state attorneys without becoming licensed in our state.”
In Texas, existing statutory law grants the state bar jurisdiction to discipline members, wherever they may be located.  The Unauthorized Practice of Law Committee also has authority to sue out-of state people and entities to enjoin them from practicing law in Texas.  The Committee has been aggressive in policing perceived infractions of the statute.  In January 1999, it won summary judgment in federal court on its complaint requesting an injunction against the sale in Texas of a computer program – Quicken Family Lawyer – on the ground that the program violated Texas’s unauthorized practice of law statutes (Unauthorized Practice of Law Committee v. Parsons Technology, Inc., 1999 WL 47235, (N.D. Tex. Jan 22, 1999).  Quicken Family Lawyer asks a series of questions relevant to filling in various legal forms, and then creates the forms for the user.  The forms include, living trusts, living wills, noncompete agreements, premarital agreements, promissory notes, residential real estate leases, and various power of attorney forms.  In granting the plaintiff Committee’s motion for summary judgment, the Court followed Texas Supreme Court precedent holding that “the mere advising of a person as to whether or not to file a form requires legal skill and knowledge, and therefore, would be the practice of law.”
The case created considerable concern within the legal community and the Texas legislature acted quickly to amend the law.  In late spring 1999, the legislature enacted an amendment to § 81.101 providingthat "the 'practice of law' does not include the design, creation, publication, distribution, display, or sale ... [of] computer software, or similar products if the products clearly and conspicuously state that the products are not a substitute for the advice of an attorney," effective immediately. H.B. 1507, 76th Leg., Reg. Sess. (Tex.1999).  Given the amendment, the Parsons decision was vacated on appeal in June 1999 (1999 WL 435871 (5th Cir.(Tex.)).
 


Prescriptive Jurisdiction over the Out-of-State Physician
The advent of telemedicine has prompted several U.S. states to amend their medical licensing statutes to cover the delivery of medical services through electronic media.  See  for a compilation of provisions which have been passed by State regulators to confront issues surrounding delivery of medical service via electronic media.
  Several states, including Indiana, Oklahoma, and South Dakota, have statutes requiring that out-of-state physicians providing telemedical services to in-state residents do so on a regular, continuous, or ongoing basis, usually under contract.  From a conventional minimum contacts analysis, the presence of an agreement between an out-of-state physician and an in-state provider to provide telemedical services is an indication of the out-of-state physician’s intent to avail themselves of the privileges and benefits of the local jurisdiction.	
The relevant statutory provisions from the codes of Indiana, Oklahoma and South Dakota are as follows: 
Indiana Code 25-22.5-1-1.1(a) (4) (as amended 1996, 1997): As used in this article, the practice of Medicine or osteopathic medicine means one or a combination of the following . . . Providing diagnostic or treatment services: (A) that are transmitted through electronic communications; and (B) are on a regular, routine, and non-episodic basis or under an oral or written agreement to regularly provide medical services. . . . A nonresident physician who is located outside Indiana does not practice medicine or osteopathy in Indiana by providing a second option to a licensee or diagnostic or treatment services to a patient in Indiana following medical care originally provided to the patient while outside Indiana.
Oklahoma Statutes Annotated, Title 59, § 492 (as amended 1995): Except as provided in Subsection (D) of this section, performance by a person outside of this state, through an ongoing regular arrangement of diagnostic or treatment services through electronic communications for any patient whose condition is being diagnosed or treated within this state.  A person who performs any of the functions covered by this subparagraph submits to the jurisdiction of the courts of this state for the purposes of any cause of action resulting from the functions performed.  Title 59, § 492 (C)(3)(b) . . . .D. The practice of medicine and surgery, as defined in this section, shall not include: . . .8.  Any person who is licensed to practice medicine and surgery in another state or territory of the United States whose sole purpose and activity is limited to brief actual consultation with a specific physician who is licensed to practice medicine and surgery by the Board, other than a person with a special or restricted license; . . .
South Dakota Codified Laws Annotated, § 36-4-41 (as amended 1996): Practice of Medicine or Osteopathy in South Dakota while located outside of state.  Any nonresident physician or osteopath who, while located outside this state, provides diagnostic treatment or services through electronic means to a person located in this state under a contract with a health care provider licensed under Title 36, a clinic located in this state that provides health services, or a health care facility licensed under chapter 34-12, is engaged in the practice of medicine or osteopathy in this state.  No nonresident physician or osteopath who, while located outside this state, consults on an irregular basis with a licensee under this chapter who is located in this state, is engaged in the practice of medicine or osteopathy in this state.

Other states, such as Nevada and Texas, do not require the provision of medical services on a regular, continuing, or ongoing basis, in order to justify asserting jurisdiction over out-of-state physicians.  Accordingly, these states require less of a virtual presence than the others just mentioned, in asserting jurisdiction over out-of-state physicians who deliver diagnostic and treatment services over the Internet.  The Nevada and Texas statutes are as follows:
Nevada Revised Statutes Annotated 54-630.020 (as amended 1995): Practice of Medicine means: (1) To diagnose, treat, correct, prevent, or prescribe for any human disease, ailment, injury, infirmity, deformity, or other condition, physical or mental, by any means or instrumentality, (2) To apply principles or techniques of medical science in the diagnosis or the prevention of any such conditions. (3) To perform any of the acts described in subsections (1) and (2) by using equipment that transfers information concerning the medical condition of the patient electronically, telephonically or by fiber optics. . . .
Texas Revised Civil Statutes, Article 4495b, §3.06(i) (1995): A person who is physically located in another jurisdiction but who, through the use of any medium, including an electronic medium, performs an act that is part of a patient care service initiated in this state, including the taking of an X-ray examination or the preparation of pathological material for examination, and that would affect the diagnosis or treatment of the patient, is engaged in the practice of medicine in this state for the purposes of this act, and is subject to this Act and appropriate regulation by the Board.  This subsection does not apply to: (1) the acts of a medical specialist located in another jurisdiction who provides only episodic consultation services on request to a person licensed in this state who practices in the same medical specialty; (2) the acts of a physician located in another jurisdiction who is providing consultation services to a medical school; or (3) the acts of a physician located in another jurisdiction who is providing consultation services to an [educational] institution [other than a medical school].

At the present time, many states have not provided for telemedicine within their legislation, leaving some to question whether those states enjoy prescriptive jurisdiction over out-of-state physicians who are providing service over the Internet to in-state residents.  The answer may lie in the state’s definition of the “practice of medicine.” Provided a physician meets the definitional standard, the state medical board will likely take the view that it retains prescriptive jurisdiction since all medical statutes give authority to their respective regulatory bodies over any individual engaged within the state in the “practice of medicine.” 

	(c).  How would pre-Internet jurisdictional law resolve the common kinds of conflicts in this post-Internet world?

The impact of the Internet on sale of services jurisdictional issues depends greatly upon the particular type of service.  Certain services, such as consulting, will see few changes to the traditional jurisdictional analysis since there is no prescriptive jurisdictional issue.  Other services, including law, medicine, engineering, and education must increasingly consider the effect of the Internet on the ability of regulatory agencies to govern both who provides such services as well as what services may be provided. The adjudicatory jurisdiction principles, adopted by the court in Zippo and generally followed by most U.S. courts, applies equally within the realm of sale of services.
The current regulatory structure is hobbled by significant uncertainty regarding how service delivery over the Internet will be treated by regulatory bodies.  In fact, some states have chosen to allow service delivery over the Internet with little or no regulation, while others have strictly banned certain practices.  See A Prescription for Telemedicine, WIRED NEWS, July 6, 1999, which discusses several states that have banned on-line pharmacies.  
Based upon our earlier definition of the “practice of medicine,” many telemedicine activities would fall within the authority and jurisdiction of state medical boards.  For example, in June of this year, the state of Kansas filed five lawsuits against online prescription providers who were not properly licensed to practice medicine within the state, after they had prescribed and sold drugs to state residents via a Web site. Online Pharmacies Busted, WIRED News,  June 10, 1999 <http://www.wired.com/news/news/politics/story/2015.html>.
  In this case, the attorney general acted upon its belief that it possessed authority over all individuals involved in the “practice of medicine” within state boundaries. 
With a regulatory framework that breeds uncertainty with respect to the applicability of telemedicine and other services, the pre-Internet rules pose a significant burden in this post-Internet world.

2.	As a matter of policy, is the use of pre-Internet jurisdictional law problematic?
Using existing laws to adapt to the model of service delivery over the Internet may be highly problematic since such laws will often either impede electronic commerce or create considerable legal uncertainty.  Since the courts do not possess the mandate to encourage or facilitate electronic commerce, it is incumbent upon policy makers to implement an appropriate legal and policy framework. 
In certain instances, current regulatory services statutes may be sufficient to assert jurisdiction over Internet-based services.  For example, the “practice of medicine” provisions found in all state medical statutes would likely encompass the provision of medical services online.  However, the power to assert jurisdiction over such activity may well prove problematic since statutes that do not explicitly contemplate electronic delivery of services may hinder the growth of online services by creating an unduly restrictive regulatory framework.  Accordingly, states must take proactive steps to consider the impact of the Internet on their current regulatory structure and amend current laws to better reflect the potential of Internet-based service delivery.
The decision in Mayo Clinic v. Jackson 1998 Tex. App. LEXIS 6307, October 9, 1998. provides an example of what could occur if the courts are left to grapple with the issues of jurisdiction on the Internet.  Specifically, the case identified a number of issues for medical practitioners engaged in delivering service over the Internet and in real-space.  For example, should a doctor in one state deny service to a patient residing in another state, for fear of being haled into the patient’s local court?  Traditionally this is rarely a concern since jurisdiction will likely reside with the state where the service occurred.  On the Internet, the issue is not completely clear since the location of the service delivery may be viewed as the doctor’s residence, the patient’s residence, or “cyberspace.”  
Particular activities found within the definition of the “practice of medicine" provide examples of the unique issues raised by telemedicine and illustrate how the use of traditional jurisdictional laws are problematic.

i)	Diagnosis
The definition of “practice of medicine” in most state statutes include the act of diagnosing a medical condition suffered by a patient.  See the definition of “practice of medicine” discussed infra. Given the inclusion of diagnosis within the definition of practice of medicine, it is reasonably certain that such activities conducted or offered over the Internet fall within the jurisdiction of state medical boards.  
There are numerous Web sites that now offer online diagnoses.  For example, Mediconsult.com offers books, audio tapes, and resources concerning a number of medical conditions, informative fact sheets on medical conditions, on-line support groups as well as its MediExpert service.  <http://www.mediconsult.com>.This service allows an individual to purchase a customized medical report from “top medical specialists” on their medical condition.  A prospective patient is required to complete an online questionnaire with details of their specific symptoms, prior examinations, doctor visits, lab test results, as well as family, medical, and treatment history.  Presumably, a specialist then reviews their submission and determines the diagnosis and the recommended treatment. The site lists a series of doctors’ names and their specialization which range from Aids/HIV and Alzheimers to skin cancer and strokes.
Of particular concern are the words “treatment suggestions” and “treatment recommendations.”  In order to fashion some sort of treatment, a physician would first have to diagnose a patient’s medical condition, which would leave them open to charges of practicing online medicineOffering an interesting example of how the “practice of medicine” may occur over the Internet, the site raises a host of jurisdictional and licensing issues which cannot be solved through the use of traditional jurisdictional rules if service delivery over the Internet is to flourish.

ii)	Pharmaceutical Sales
With billions of dollars spent every year on prescription drugs, many Internet companies are anxious to grab a portion of that market.  In recent months the issue has attracted widespread attention as regulators become increasingly concerned with the proliferation of Web sites providing online pharmaceutical sales. See, e.g.,  <http://www.PlanetRx.com>.  State medical boards maintain regulatory authority over online prescriptions since the definition of “practice of medicine” includes the prescribing of drugs or treatment. 
All states require that doctors examine patients before prescribing medication.  Failure to do so is a violation of professional standards.  For example, Oklahoma provides that the following is unprofessional conduct:
§59-509 13.  Prescribing or administering a drug or treatment without sufficient examination and the establishment of a valid physician-patient relationship.

The Internet complicates this requirement since it is unclear whether the “sufficient examination” criteria can be fulfilled online.
The American Medical Association recently recommended that doctors actually see patients face to face before prescribing any form of medication. A Prescription for Telemedicine, WIRED News, July 6, 1999,  <http://www.wired.com/news/news/technology/story/20462.html>.  Some question whether such a policy directly contradicts the practice of permitting doctors to dispense medical advice over the phone, a practice which is permitted in many states. For example, in Walgreen Co. v. Wisconsin Pharmacy Examining Board (1998 Wisc. App. LEXIS 201), the Wisconsin Court of Appeal analogized online prescribing to prescriptions submitted by facsimile transmission. Undeterred by the policy debate, several states including Connecticut, Nevada, Wyoming, Maryland and Kansas, have already chosen to ban online prescriptions. Supra, note 11. 
A critical issue underlying online prescribing is the sufficiency of the physician-patient relationship.  In order to foster the accepted use of the Internet to deliver medical service, some Web sites now require that patients provide them with a full medical history.  For example, the Telemedicine Group requires its patients to provide detailed medical information that is encrypted and used by online doctors to dispense medical advice. http://www.telemedicine.com.  
Unfortunately, the Telemedicine Group's practices are in the minority, with numerous sites circumventing the traditional medical relationship by allowing patients to order their drugs and wait for approval from the online doctor. See, e.g., Net-Dr at <http:// http://www.net-dr.com> or U.S. International Health Care, Inc. at <http://www.us-care.com>.  One such site was Drpropecia.com, a site which dispensed baldness medication.  The doctor operating the site was placed on suspension in the spring of 1999 by the California state medical board for prescribing medication to patients without an adequate consultation. See, Dispensing of Drugs on Internet Stirs Debate, The New York Times on The Web, April 6, 1999 <http://www.nytimes.com/library/national/science/040699sci-online-pharmacy.html>; and 
The American Medical Association and the Federal Trade Commission are also concerned with the growing number of sites offering “miracle cures” for medical ailments.  Jurisdiction over such sites falls into a statutory “grey zone” with site owners arguing that their activities do not constitute medical practice.  The FTC maintains jurisdiction over individuals making unqualified claims and recently demonstrated its willingness to act in this area by slapping several health Web sites with fraudulent practice charges. FTC Slaps Health Sites, WIRED News, June 24, 1999, <http://www.wired.com/news/news/politics/story/20412.html>.  If the delivery of legitimate medical service is to prosper over the Internet, state medical boards may be inclined to supplement the FTC activity through the creation of a certification program that would better assist consumers in identifying reliable medical Web sites.   The situation at present, however, will only hinder electronic commerce.
   
iii)	Advertising
Several states have statutory provisions which deal directly with advertising by medical practitioners.  The state of Oklahoma includes in its list of activities which it considers to be “unprofessional conduct:”
§59-509 2.  Advertising to the public in any manner; provided, however, that a person, firm, association or corporation may place an announcement in a newspaper regarding the opening of an office, permanent or temporary, for whatever reason, and the specialty or specialties of person or persons, firm, association or corporation;
Oklahoma specifically uses the word “newspaper” in discussing what and where a medical practitioner may advertise.  This would appear to indicate that no other form of advertising is allowed under Oklahoma’s statute and as such, advertising on the Internet would fall within “unprofessional conduct.” Although one might question whether advertising in an online newspaper would meet the statutory requirement.  
In contrast, the state of Texas provides the following:
	§ 3.085 Restrictions on Bidding and Advertising
(b) The board may not include in its rules to prohibit false, misleading, or deceptive practices by a person regulated by the board a rule that:
	(1) restricts the use of any medium for advertising;

The Texas legislation allows for advertising via “any medium,”and thus suggests that the state is prepared to allow for the use of the Internet as an advertising medium.  The differing statutory language illustrates the need for states to closely examine existing legislation to ensure technological-neutrality.
Another key issue which could possibly fall under the advertising of wares or services is the type of information permitted on a Web site.  General information likely does not pose a problem, however, chat rooms, online advice, and targeted information may raise some legal issues creating a further need for examination of the current regulatory framework. As an example of how advertising may be regulated, the California state bar extended their rules on advertising by adding within their Business & Professions Code sections 6157 and 6158 which extend the duty to refrain from false, deceptive or misleading advertising by “electronic media,” which is defined to include “computer networks.”  The Texas state bar requires attorneys submit hard copies of advertisements for review whether the medium is print, radio or electronic. 

3.	If the use of traditional rules causes policy problems, how should the substance of the rules change to cope with the realities of the new technology?
Employing existing jurisdictional rules to regulate professional service delivery via the Internet may impede the adoption of the Internet as a professional service delivery medium.  Policy makers might be inclined to favour the continued application of existing rules since such rules are widely known and accepted; however, these rules frequently fail to account for the borderless nature of the Internet, creating legal uncertainty for both service providers and their clients. The commencement point for resolution of the issues created by the Internet is to note that the professional services we are concerned with all involve a licensing component and consequently, both certifying-only and on-going regulatory bodies face one similar issue – licensing.  Therefore, certifying-only regulatory bodies may easily extract those resolution components adopted by on-going regulatory bodies which apply to licensing to solve their Internet related issues.
States are generally viewed as being responsible for protecting their citizenry from harm. It is unlikely that state regulatory bodies will agree to surrender or delegate their jurisdictional powers over licensed professionals and protection responsibilities to a national or international bodyThus, the most effective solution to combat the policy dilemma faced by regulators arising out of the borderless environment of the Internet lies with multi-state mutual agreements and harmonization of laws.  A model of such an agreement has been drafted by the International Bar Association entitled Draft International Convention on Telemedicine and Telehealth (“Draft Convention
The Draft Convention can also serve as a model for other regulated services such as law and education since many of the policy issues that arise out of the use of the Internet cross professional boundaries.  As these services are regulated in a similar nature with similar kinds of regulatory bodies, it is obvious that a proposed solution focusing on one regulated service like medicine could also serve as a model for other regulated services.
The Draft Convention encourages telemedicine as a viable form of service delivery, acknowledging that telemedicine is an equal, valued and acceptable method for service delivery.   Article 2 paragraph 2 within the General Principles section provides:
2.  For purposes of this convention, the State Parties agree that, whenever possible health care delivered through electronic means, regardless of form, shall be treated no differently from health care delivered face to face, directly between health care worker and patient.  This Article includes, but is not limited to, issues of financial reimbursement that may arise in relation to this convention.

This section effectively addresses and fosters the policy goal of encouraging telemedicine by providing that such services will be held to the same standards of present day medical service without any greater burdens placed on a medical practitioner.  Consequently, a medical practitioner can expect that their service delivered on the Internet will be recognized and compensated for by signatory states in the same manner as face-to-face consultations.  However, the adoption of this principle does raise several policy issues such as defining what specific services are appropriate for electronic delivery, how states and insurance companies will financially reimburse practitioners outside of their geographic jurisdiction, and what fee structures will be used.
Licensing is the most critical issue facing policy makers.  As noted, licensing is the primary mechanism used by states to ensure that individuals wishing to enter into a profession have received adequate education, met proficiency exams and provide ongoing service at accepted standard levels.  The IBA’s Draft Convention addresses this issue by requiring: (a) an individual to possess a specific license to practice telemedicine, and (b) that signatories to the Draft Convention provide within their own respective statutes a provision for telemedicine licenses:
Article 3:  Regulation of Telemedicine and Telehealth:  Authorization to Practice
3.1:  State Licensure:  Each State Party shall ensure that its health and medical licensing boards provide for reasonable opportunity for [full and unrestricted] licensure to physicians and other health care providers who wish to provide telehealth services...
3.2:  License:  No health care professional shall practice telemedicine or those activities of telehealth which would otherwise require  licensure within the State Party’s  jurisdiction unless he has obtained an authorization to practice issued by the competent authority of the State Party or organization recognized by the State Party to grant licensing authorization.
3.4:  Types of licenses  Except as limited by the provision of this convention, each State Party may establish categories of license for telehealth professionals, and may define the scope of practice applicable to each.

Creating a specific telemedicine license would preserve the existing mechanism used to protect the public.  Education criteria and proficiency exams could easily be imposed as prerequisites to obtaining such a license, thereby ensuring that any special knowledge or techniques of service delivery via the Internet are possessed by the individual seeking to practice online.  A telemedicine license would also serve to define the procedures and practices found to be acceptable for delivery via the Internet.
The creation of a borderless telemedicine license would require states to reach agreement on both the requirements for obtaining such a license and the types of services permitted. This method is similar to the pre-Internet approach, whereby individual states recognized both education and licenses from other jurisdictions with similar entry requirements to practice.  Under both models, individual states retain the authority and power to set standards which they believe best protect their citizens.  Importantly, the telemedicine licensing model therefore does nothing to diminish the authority and powers of individual states.
Article 3.6 of the Draft Convention provides a state with the power to deny the grant of a license to practice medicine where it concludes that the applicant cannot adequately provide for the safety of the state’s residents.  
3.6:  License Refusal:  Authorization provided for in Article 3.2 may be refused if:
...
b.  after verification of the particulars and documents set out in Article 
3.3, the competent authority of the State Party reasonably determines that the applicant cannot provide for the safety of patients in the State Party’s jurisdiction in accordance with the standards of the State Party and the reasons for such a conclusion are set out in writing.

This provision enables states to maintain their own levels and standards of care without violating the terms of the Draft Convention.  Mediation is also provided for in the Draft Convention to address license refusal disputes, where a state may inappropriately deny licenses to out-of-state parties in order to give greater opportunity to in-state telemedicine providers.
It must be acknowledged that there are some major issues which must be addressed if the recommended telemedicine regime is to be widely incorporated into the delivery of health services.  For example, a key component of the practice of medicine is the prescribing of medication.  Prescribing is typically heavily regulated in order to protect from abuse by both patients and doctors, and to protect patients from harm.  Article 15 of the Draft Convention provides:

15  Prescriptions:  Health care workers providing services through electronic means shall have the same authority to prescribe medications as a similar type/category of health care worker in the State Party in which the patient receiving care is located.

As noted earlier in this paper, prescribing medication over the Internet has raised considerable concern with several states banning the practice.  If this section is interpreted to provide that an out-of-state telemedicine practitioner must abide by the same rules applied to a telemedicine practitioner operating within the state, then no problems arise because individual states would then maintain the right to ban online prescribing. Neither the in-state nor the out-of-state telemedicine provider is given an advantage over the other.  If, however, the section is proposing that all telemedicine providers be granted the same prescribing rights as non-telemedicine providers, then states will be required to reach an agreement on what a “sufficient examination” is for the purposes of prescribing.  A blanket grant of prescribing powers for telemedicine practitioners similar to those that exist for real-space providers seems quite unlikely.
The solution may lie in defining specific drugs (and ailments) that may and may not be prescribed via telemedicine.  This process and analysis of identification would compose a component of the process of determining what specific medical services may be delivered via telemedicine. 
Hospital credentialing and certification is another area of concern.  Article 14 of the Draft Convention reads:
14.  Hospital Credentialing:  Those State parties that require specific authorization to be granted by the health care facility where telehealth care will be provided before a health care provider may provide that care in the facility will ensure that such facilities treat telehealth care providers in a manner similar to that applied to those providers whose practice brings them physically into the facility.  It is the express intention of this provision that no one be treated differently solely because he is providing health care at a distance with the assistance of electronic media.

Generally, physicians apply to a hospital for staff privileges.   The hospital credentialing committee performs evaluations of medical and health care services, including the qualifications of health care professionals. The committee's credentialing activity is part of the hospital's obligation to improve the quality of patient care -- that it is part of the overall peer review process of the hospital.  The adoption of telemedicine by states would require them to implement new procedures mandating that local hospitals allow telemedicine providers to acquire hospital privileges.  This could create administrative chaos since the number of applicants (from any jurisdiction in the world) seeking such privileges could number in the thousands for a particular hospital.  Any process created to comply with this Article must recognize and reflect this problem and seek to minimize the chaos.
In conclusion, it is clear that wide scale implementation of existing and emerging telecommunications technologies for a range of services face a series of challenges, particularly in the health care field.  In this section, we have attempted to highlight the consequences of employing traditional rules to Internet-based service delivery.  In the process, we argue for the development of mutual recognition licensing agreements that enable states to maintain the existing regulatory framework while simultaneously adapting to the challenges posed by the Internet.



