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SUMMARY:

 ... Leveled against the United Nations Security Council, the charge has become more pointed in light of recent quasi-legislative and quasi-judicial acts--most notably the adoption of Resolutions 1373 and 1540 on the financing of terrorism and the spread of weapons of mass destruction, respectively, and the Resolution 1267 sanctions regime, which targets individuals suspected of involvement in terrorism.  ... In the next section, I introduce a concept of deliberative legitimacy that fuses democratic deliberation and legal argumentation.  ... Little negotiation accompanied the adoption of Resolution 1373, but three features do suggest that deliberative principles had an impact on its implementation: sustained attempts at public justification by Council members; opportunities for affected nonmembers to state their views; and concerns expressed about the shift to more exclusive, less accountable working methods in the CTC.  ... But that reinforces rather than undermines the claim that deliberations matter: the principal effect of a definition would be to make discourse about compliance with the resolution more demanding, counteracting the argument of those who complain about double standards.  ... Merav Datan goes too far when she claims that a "counter-proliferation and Proliferation Security Initiative-type initiative . . . was transformed into a cooperative, iterative and interactive effort to address non-state access to nuclear, biological, and chemical weapons," but changes were made in the draft as a result of the broad consultations: references to disarmament obligations and the integrity of existing treaty regimes were added; a reference to "interdiction" was removed; the sovereign rights of nonparties to nonproliferation treaties were affirmed; language on the usefulness of peaceful dialogue was strengthened; and the proposal to create a monitoring committee was introduced, with suitable reassurances about its role provided in the explanation of votes.  ... In addition to offering proposals for expansion of the membership, the High-Level Panel on Threats, Challenges and Change proposed several measures that would increase the "democratic and accountable" nature of the Council: limiting use of the "undemocratic" veto to "matters where vital interests are genuinely at stake," implicitly inviting deliberation on what constitutes a vital interest; more consultation with those who must implement decisions; "greater civil society engagement in the work of the Security Council"; and a system of "indicative voting" whereby states would announce their positions publicly prior to an actual vote.  ... The committee should include the states most directly affected by the proposed Council action, and it could receive written submissions from other states and representatives of regional organizations and intergovernmental bodies like the Financial Action Task Force, as well as nongovernmental organizations and business associations.  ... A further step would be to require the committee to provide written reasons for listing and delisting decisions.

HIGHLIGHT: This article draws on the theory of deliberative democracy to examine the legit-imacy of the quasi-legislative and quasi-judicial acts of the UN Security Council in creating the counterterrorism regimes under Resolutions 1267, 1373, and 1540, whose implementation requires broad international support. It argues that improving the quality of the Council's deliberations will enhance the effec-tiveness of similar decisions and recommends a set of reforms designed to bring down the "deliberative deficit" in that body.

TEXT:

 [*275]  Critiques of decision making in international organizations are often framed in terms of the democratic deficit. Leveled against the United Nations Security Council,  n1 the charge has become more pointed in light of recent quasi-legislative and quasi-judicial acts--most notably the adoption of Resolutions 1373 and 1540 on the financing of terrorism and the spread of weapons of mass destruction, respectively, and the Resolution 1267 sanctions regime, which targets individuals suspected of involvement in terrorism.  n2 With the first two resolutions, the Security Council imposed general obligations on all states for an indefinite period; with the third, it set up a sanctions committee that has courtlike powers to identify and freeze the assets of individuals, groups, and corporations. Despite broad sympathy among the UN membership for collective counterterrorist action in the aftermath of the attacks of September 11, 2001, a degree of skepticism accompanied these initiatives from the start and grew with the diplomatic debacle surrounding the war in Iraq. Some critics asked whether an "imperial" Security Council had become an instrument for the imposition of "hegemonic international law."  n3 The Council has moved to address these concerns, but they remain serious enough that the regimes established under Resolutions 1267, 1373, and 1540 are at risk of collapsing.

The central argument of this article is that steps can and should be taken to bring down the "deliberative deficit" in the Security Council. More politically achievable than expansion of the membership or changes in voting rules, improving the quality of deliberations would enhance the legitimacy and, therefore, effectiveness of Council decision making. The argument applies in particular to the quasi-legislative and quasi-judicial decisions of the Council, together with other decisions whose implementation requires broad cooperation (such as the imposition of comprehensive sanctions). It is less applicable to the traditional crisis management role of the  [*276]  Security Council, where the need "to ensure prompt and effective action"  n4 militates against extensive deliberation. Yet deliberative principles can usefully inform any discussion of Security Council reform, bearing in mind that application of the principles will vary with the type of action contemplated.

In developing this thesis, I draw on the theory of deliberative democracy to make the case that public-policy decision making succeeds best when voting and bargaining are accompanied by reasoned argumentation. While deliberations in the UN Security Council are highly politicized, they are also surprisingly structured--infused by certain expectations and understandings about what counts as a good argument. Legal discourse looms large in that setting; indeed, the distinction between legal argumentation and democratic deliberation--between the supposedly "principled decision making of courts" and "the prudential lawmaking of legislatures"--is one of degree rather than kind.  n5 The deliberative deficit I describe is largely procedural, as are the proposed reforms. I do not mean to suggest that procedural legitimacy bears more on the effectiveness of the Council than substantive issues and disagreements: clearly, the lack of a consensus definition of terrorism has hindered implementation of the 1267, 1373, and 1540 regimes. My claim is that reasoned deliberation can improve the prospect for substantive agreement and, when that is not possible, makes it easier to live with disagreement. By legitimating decisions in the eyes of those affected, progress in an issue area is possible even in the face of substantive differences. The Security Council will never be a paragon of democratic legitimacy, but an analysis of its counterterrorism regimes demonstrates that the minimal conditions for meaningful deliberation already exist. This article takes the democratic deficit critique seriously, but shifts attention from membership and voting to deliberative features that exist in nascent form and could be built on without radically transforming the body or rendering it hopelessly inefficient.  n6

In the next section, I introduce a concept of deliberative legitimacy that fuses democratic deliberation and legal argumentation. I then turn in part II to an assessment of the negotiation and implementation of Resolutions 1373 and 1540 from that perspective, followed by a similar analysis of the Resolution 1267 sanctions regime in part III. The fourth section reviews various broad objections to the Council's acting as legislature and court, and offers a partial response by highlighting features of the Council suggesting that reasoned deliberation is possible even in that setting. The article concludes with a set of reforms presented under three headings: inclusive consultations, public justification, and independent review. By bringing down the deliberative deficit, these reforms would serve both democratic and legal values, as the Council undertakes innovative efforts to address terrorism and other nontraditional threats to international peace and security.

 [*277]  I. LEGITIMATION THROUGH DELIBERATION

The notion that public policy ought to be backed by good arguments is deeply rooted in democratic societies. Most governmental institutions work on the premise that decisions ought to be taken for valid reasons and not simply through voting and bargaining. That assumption does not prevail in international organizations like the UN Security Council, which was not set up as a democratic institution. Yet as its decisions intrude more deeply into the daily lives of individuals around the world, questions about its legitimacy necessarily arise. And if those decisions require broad international cooperation to be effective, then perceptions of legitimacy matter. The Council may be able to enforce its will against one state, but it cannot coerce all states into complying with its edicts.

The connection between legitimacy and effectiveness is not new to the study of international organizations.  n7 Thomas Franck, for example, presents a subjective concept of legitimacy that turns on the perceptions, beliefs, and expectations of those to whom the rules are addressed. Rules that are perceived as both procedurally and substantively just exert a compliance pull on states, even in the absence of enforcement.  n8 This concept has been echoed by international relations theorists, who claim that legitimate governance is rooted in a collective belief that those who govern have the right to do so: actors follow rules not only because they fear sanctions or calculate that compliance is in their interest, but because they sense that the rules and institutions from which they emanate are legitimate.  n9 These collective beliefs are not purely coincidental. They do not arise simply because a group of individuals happen to share them but, rather, through interaction in a contested, political process. Moreover, rulers constantly work to legitimate their power through this process.  n10 At the international level, legitimation is an  [*278]  attempt to reconcile tensions between competing norms.  n11 The process is dynamic, aimed at achieving a working consensus on how to accommodate the competing values at a particular historical moment.  n12 And it is deliberative in the sense that rules and institutions are legitimated discursively, through reasoned exchange.

Deliberative Democracy
The theory of deliberative democracy holds that voting alone cannot legitimate collective decisions, that the decisions must be justified in terms that those who are subject to them can accept, at least in principle.  n13 To most theorists, the notion that international institutions can be "democratized" by giving more governments--or the people they represent--a vote is problematic; but at least some see the possibility of democratic deliberation within and around these institutions.  n14 Thus, more meaningful deliberation can partially address the democratic deficit in international organizations, without resort to an unrealistic (and theoretically unsustainable) vision of global democracy.

The practical point is that public policy succeeds best when voting and bargaining are accompanied by reasoned argumentation.  n15 Deliberation entails appeals to "impartial values" that reach beyond narrow self-interest.  n16 Disagreements are settled through the exchange of reasons that are shared or can be shared by all who are bound by the decisions taken. Reciprocity regulates the kinds of reasons officials and citizens use to justify their claims to one another: "you make your claims on terms that I can accept in principle. . . . I make my claims on terms that you can accept in principle."  n17 Deliberation does not always lead to consensus; votes are  [*279]  often traded in a bargaining process. But the bargains struck and the outcome of votes are (and should be) shaped by engagement in public debate, argument, and reason giving. At a minimum, this process reduces the range of disagreement, and--as important--makes it easer to live with disagreement.  n18 Those on the losing side are more likely to accept a decision if they think it was taken for reasons they see as valid, as opposed to arbitrary or entirely beside the point.

Deliberative democracy has roots in Jurgen Habermas's theory of communicative action, which stresses an inclusive and pluralistic conception of "public reason."  n19 Habermas imagines an "ideal speech situation," within which discourse is unaffected by relationships of power, coercion, or any other factors extraneous to "the force of the better argument."  n20 Deliberation is not a communicative free-for-all, in which any argument is as good as any other; the felt need to offer reasons others can accept in principle sets the parameters of discourse. This "ideal" is not meant to describe an existing state of affairs but, rather, is a construct against which actual deliberations and the institutions where they occur can be measured. Indeed, for deliberation to shape behavior, it need not even be sincere.  n21 The felt need to justify is enough, even if the justifications are strategic.

What counts as a "good argument" in any public-policymaking environment depends in part on the class of people to whom reasons are owed. Amy Gutmann and Dennis Thompson argue that in a democratic society this class includes citizens as well as noncitizens who are affected by decisions national governments make.  n22 Deliberative democracy broadens the scope of political accountability, so that public officials must consider "not only their electoral constituents but also what may be called their moral constituents, all those individuals who are bound by the decisions they make, whether de jure or de facto."  n23 Others have done empirical work to demonstrate that public officials do account for the interests of noncitizens, that meaningful deliberation does occur beyond the level of the nation-state. They certainly see it in Europe,  n24 and some see it at the global level.  n25 Following Habermas, they speak of multiple "public spheres" operating at the international, national, and subnational levels where opinions are developed and exchanged on matters of common concern.  n26 Public reasoning and  [*280]  justification takes place in the institutions of government and intergovernmental bodies, as well as in political parties, nongovernmental organizations (NGOs), social movements, and other elements of civil society, whose activities are not confined by national borders.  n27 Tying this analysis to international organizations, Allen Buchanan and Robert Keohane argue that legitimacy requires "principled, informed, collective deliberation" within an institution and with knowledgeable external actors who have a stake in what the institution does.  n28 The Security Council seems an unlikely venue for this kind of principled contestation, but as I argue in part IV, features of the Council and its decision-making processes suggest the possibility of moderately inclusive collective deliberation there as well.

Democratic Deliberation and Legal Argumentation
One of the central insights of deliberative democracy--the notion that decisions ought to be backed by reasoning and argumentation--lies at the core of a good deal of contemporary international legal philosophy. Some see a direct cause-and-effect relationship between legal discourse and state behavior;  n29 others doubt that action is ever influenced, let alone compelled, by the power of argument.  n30 In the first view, law serves a communicative function and the purpose of legal discourse is to manage the tensions inherent in international society. In the latter view, the discourse masks hidden ideologies and is an obfuscating attempt to reconcile the irreconcilable. Either way, what these accounts have in common is the disciplining force of legal argumentation. Legal deliberations are bounded: certain types of argument and styles of reasoning are acceptable and accepted; others are not.  n31 Any language, including the language of the law, can plausibly be stretched only so far.  n32 As Habermas claims, a discourse  [*281]  theory of law might not provide single right answers to legal questions, but the justification process itself can legitimate decisions. Once a decision is taken,

one cannot exclude the possibility that new information and better reasons will be brought forward. Under favorable conditions, we bring argumentation to a de facto conclusion only when the reasons solidify against the horizon of unproblematic background assumptions into such a coherent whole that an uncoerced agreement on the acceptability of the disputed validity claim emerges.  n33

Put simply, argumentation will not lead to objectively right answers or compel agreement, let alone action, but it does tend to "solidify" agreement until new, better arguments and reasons are introduced.

What counts as a "better argument" varies from setting to setting, depending on the nature of the enterprise in which the argument is advanced. As I have claimed elsewhere, the arbiter of legal arguments is an amorphous "interpretive community."  n34 These are the officials, experts, and other participants in a field of practice who--by arguing and reasoning with each other--in effect pass judgment on what constitutes a good legal claim. The interpretive community can be technocratic and exclusive; indeed, its disciplining force depends to a certain extent on expertise in the techniques and substance of legal argumentation. From the perspective of critical theory, this is precisely the problem: certain voices and perspectives never penetrate the legal discourse. Even more profoundly, the form and substance of the discourse is so determined by powerful voices--so hegemonic--that all who participate in it have "internalized the hegemonic conception of what constitutes 'the better argument'."  n35 This critique doubts that shared standards and understandings can emerge from diverse points of view through argumentation. I argue that they can because the interpretive community is penetrable by other perspectives.  n36 The community need not be viewed as a closed club, accessible only to an elite group of specialists or legal technocrats. Networks of knowledgeable and engaged citizens tend to coalesce around international organizations whose perceived expertise extends more broadly than to international law alone (like those that deal with human rights). As such, these organizations are at the core of permeable networks that serve as venues for nascent forms of democratic deliberation.

In fact, Habermas's ideal of legal argumentation is anything but insular: "legal discourse cannot operate self-sufficiently inside a hermetically sealed universe of existing norms but must rather remain open to . . . . the pragmatic, ethical, and moral reasons brought to bear in the  [*282]  legislative process . . . ."  n37 But if legal argumentation is thrown too wide open, its disciplining force would lose its bite--any argument would be as good as any other. The challenge is to strike a balance between the constraining force of discursive interaction on the basis of shared disciplinary standards, and the need to open up that interaction to new perspectives from beyond the conventions of argumentation that operate in the discipline. Put more concretely in terms of the functioning of the UN Security Council, the challenge is to balance the need for efficient decision making within a small group with the power to make decisions stick, against the value of a more open, inclusive process that accounts for the interests of those most affected.

Before turning to the quasi-legislative and quasi-judicial acts of the Security Council, a final point concerning the relationship between democratic deliberation and legal argumentation requires clarification. On their face, the two processes look different: deliberation is about the making of law (and policy); legal argumentation is about its interpretation and implementation. While the latter is a more bounded form of discourse, the difference should not be overstated. Deliberative democrats question the distinction made between courts as forums for principled deliberation and legislatures as brokers of interests.  n38 Deliberation in legislative bodies is and should be constrained by the felt need to make principled, impartial, mutually acceptable arguments. Conversely, legal interpretation--especially at the international level where the lines between nonlaw, soft law, and hard law are blurry--is fundamentally a search for intersubjective meaning rather than a quest for single right answers. Jutta Brunnee and Stephen Toope's "interactional theory" helps to illustrate the connection between the two modes of argument. Their theory is rooted in Lon Fuller's understanding that law depends for its effectiveness--even its existence--on the interaction between those who make the rules and those who are subject to them.  n39 As they note, "[One] way of imagining the rich role of rhetoric in Fuller's legal universe is as 'an argumentative contribution to democratic deliberation.' 'Rhetoric' captures Fuller's commitment to self-rule through the interaction of government and governed, and to the construction of law through everyday practice by all participants in the system."  n40

Finally, while states remain the principal actors in the international legal system--both as rule makers and as subjects of the rules--increasingly one hears that the concerns of individuals, communities, and corporations ought to be accounted for in making and implementing the law because they are often directly affected. And as the value of democratic deliberation to sound decision making gains traction internationally, the overlap with transnational legal process--where individuals, NGOs, corporations, and levels of government other than the executive branch play a role--becomes more apparent.  n41

In the next part, I apply this fusion of democratic deliberation and legal argumentation to an assessment of recent quasi-legislative and quasi-judicial acts by the Security Council. The  [*283]  analysis does not prove, but is highly suggestive of, a causal relationship between the quality of deliberations and effective implementation of Council resolutions.

II. THE SECURITY COUNCIL AS QUASI LEGISLATURE

When the end of the superpower rivalry freed the Security Council from the relative paralysis of the Cold War, it began to assume new "interpretive," "enforcement," and "declarative" functions that directly affected international law.  n42 In its interpretive mode, the Council incrementally redefined what constitutes a threat to the peace within the meaning of Article 39 of the UN Charter by authorizing intervention for humanitarian purposes in Somalia, Bosnia, and elsewhere. As an enforcer, it imposed extensive obligations on Iraq in the aftermath of the 1991 Persian Gulf war and created criminal tribunals in the former Yugoslavia and Rwanda, indirectly making new law. It also began issuing declarations on general themes, like the statement at the conclusion of the Council summit meeting in January 1992 that "[t]he proliferation of all weapons of mass destruction constitutes a threat to international peace and security."  n43 Following a meeting on the impact of AIDS in the year 2000, the Council adopted a resolution stressing "that the HIV/AIDS pandemic, if unchecked, may pose a risk to stability and security."  n44

Though innovative, these acts are not truly "legislative," as they either respond to a particular crisis or do not impose binding obligations. Resolutions 1373 and 1540 are different. Rather than issuing commands to deal with a discrete conflict, they create obligations of a sort usually found only in treaties.  n45 They create law for all states in a general issue area, without setting any time limit or conditions for terminating the obligations.  n46 They were made possible by the shock of 9/11, which engendered a widespread sense that traditional ways of making international law were not up to the challenge of countering terrorism. A review of the negotiation and implementation of Resolutions 1373 and 1540 suggests that deliberative principles have been at play, both in how the Security Council has been operating and in the criticisms of its manner of operating.

 [*284]  Financing and Other Forms of Support for Terrorism
Negotiation and implementation of Resolution 1373. Resolution 1373 was adopted seventeen days after 9/11 and close on the heels of Resolution 1368, which set the stage for self-defensive military action against Al Qaeda and the Taliban in early October 2001. Acting under Chapter VII of the UN Charter, the Security Council, in Resolution 1373, obliged all states to prevent and suppress terrorist financing and to refrain from providing any other form of support to terrorist groups, including safe havens. The resolution does not define terrorism, because its sponsors did not want to get bogged down in the debate that was blocking negotiations on a comprehensive convention on terrorism.  n47 Rather, they attempted to move ahead on a pragmatic basis, hoping to advance counterterrorism goals despite the lack of consensus on a definition. The most important operative paragraphs echo the International Convention for the Suppression of the Financing of Terrorism, which had been adopted at the time but had not yet entered into force.  n48 The Security Council created the Counter-Terrorism Committee (CTC) as a subsidiary organ, composed of all its members, to oversee implementation of the resolution. The CTC reviews reports submitted by states on steps taken to fulfill their obligations and arranges for technical assistance to upgrade the legislative and executive machinery of states that need it.  n49

A U.S. initiative, the unanimous passage of Resolution 1373 was remarkably smooth. All ambassadors on the Council, including representatives of the five permanent members (P-5), had received instructions from their capitals to cooperate with the United States in the post-9/11 climate.  n50 The resolution was presented as both a response to 9/11 and the logical next step in the Council's counterterrorism efforts, which included the imposition of three sanctions regimes (against Libya in 1992, Sudan in 1996, and the Taliban in 1999),  n51 and the adoption of a 1999 resolution declaring terrorism to be a threat to the peace.  n52 No delegation objected to the Council's "legislating" and it is doubtful that any member states even saw it in those terms.  n53 While generic in its language, the resolution came in the wake of a clear and devastatingly real manifestation of the type of threat it was aimed at preventing.  n54 Thus, it could be seen as a natural extension of the Security Council's traditional crisis management role. The early stages of implementation of Resolution 1373 also proceeded smoothly, owing largely to the deft diplomacy of the first chairman of the CTC, Ambassador Jeremy Greenstock of the  [*285]  United Kingdom. Greenstock stressed that it was not the function of the CTC to define terrorism, though he acknowledged that dealing with intransigent states would ultimately require an internationally accepted definition.  n55 In the meantime, the CTC would engage states in dialogue and build national capacity in legislative drafting, counterterrorism investigation, border control, and law enforcement. He described the committee as a "switchboard," brokering deals between states needing technical assistance and those that could provide it.  n56 At the outset, it was remarkably successful. In the fall of 2003, one of the CTC experts rated thirty countries as having achieved a good record of compliance, sixty more as moving gradually into compliance, seventy as "willing but unable" to comply, and twenty as materially able but unwilling to comply.  n57

However, the CTC began to run out of steam in late 2003 and implementation lagged. On the basis of a report by the new Spanish chairman, the committee proposed a set of reforms to "revitalize" its work, approved by the Security Council in Resolution 1535.  n58 The reforms were designed to give the committee a more proactive compliance-monitoring role, to enhance dialogue with governments through site visits, and to facilitate technical assistance to states that needed it most. The most innovative structural reform was the new Counter-Terrorism Executive Directorate (CTED), a body of twenty experts charged with helping the CTC to carry out its strategic and policy decisions. Created in March 2004 but not declared operational until the end of 2005, the CTED generated considerable controversy, reflected in a row over whether it should report directly to the CTC or through the secretary-general. The controversy stemmed from concern that the directorate could undermine the Secretariat and the authority of the secretary-general by creating a new structure accountable solely to the Security Council (and, by implication, its most powerful members).  n59 The end result was a compromise in which the CTED would operate under the "policy guidance" of the CTC, but the executive director would be appointed by and report through the secretary-general, and its staff members would be subject to Article 100 of the UN Charter, the cornerstone of an independent international civil service.  n60

 [*286]  While the CTC continues to be controversial, by August 2006 it had received first reports from all 191 UN member states, four reports from 107 states, and five from 42 states; most countries had established legal frameworks for the expeditious freezing of assets; administrative infrastructure (such as financial intelligence units) was being strengthened in many countries; banks and other financial institutions were increasingly aware of the new regulations; and prosecutions were starting to occur.  n61 The CTC developed a set of best practices and the Security Council "strongly urged" all states to implement forty recommendations on money laundering and terrorist financing produced by the Financial Action Task Force.  n62 In 2006 the CTED began making "preliminary implementation assessments" of all states, 193 of which had been submitted to the CTC by February 2008.  n63 Meanwhile, in September 2005, the CTC was given the added responsibility of monitoring implementation of a Council resolution on incitement to terrorism.  n64

Implementation through deliberation. Little negotiation accompanied the adoption of Resolution 1373,  n65 but three features do suggest that deliberative principles had an impact on its implementation: sustained attempts at public justification by Council members; opportunities for affected nonmembers to state their views; and concerns expressed about the shift to more exclusive, less accountable working methods in the CTC. Public justification began with a rare ministerial meeting of the Council on November 12, 2001, in which all fifteen foreign ministers expressed strong support for Resolution 1373 and determination to cooperate with the CTC.  n66 UK foreign secretary Jack Straw described its adoption as "an historic event"; U.S. secretary of state Colin Powell called it "a mandate to change fundamentally how the international community responds to terrorism."  n67 No minister dissented, though all took the opportunity to situate the resolution in the broader scheme of global counterterrorism efforts. Most advocated assumption by the Security Council of leadership in the field, while stressing that it was acting on behalf of the world community. Many spoke of the need not only for vigorous implementation of Resolution 1373, but also for intensive international cooperation on other fronts. Many spoke as well of the need to get at the root causes of terrorism. China said it was important to avoid linking terrorism "to any specific religion or ethnicity" and applying double  [*287]  standards.  n68 Most of these sentiments were embodied in a declaration at the end of the meeting that described terrorism as "one of the most serious threats to international peace and security in the twenty-first century," a danger to "innocent lives and the dignity and security of human beings everywhere," and a challenge "to the social and economic development of all States and . . . global stability and prosperity."  n69 Nonmembers were not invited to speak at that meeting, but its high profile presented states wanting to mobilize opposition with a perfect opportunity to do so. None did.

The tenor of the high-level debate was striking in that it seemed to serve two distinct, but related purposes: Council members were exchanging views in public on where the priorities should lie in the fight against terrorism; and they were also asserting their collective leadership on the issue while signaling to the broader membership that its concerns and interests would be accounted for in implementing the resolution. The meeting was in effect an exercise in public deliberation and justification. A second ministerial meeting held in January 2003 served similar purposes.  n70

As the first chairman of the CTC, Ambassador Greenstock sought to reinforce the message. In an interview he gave on February 27, 2002, he stated that one aspect of

the comprehensiveness of what we are doing is the need to persuade people to come along with us on this program because we cannot compel them. Yes, they have a mandatory obligation under a Chapter 7 Resolution, but the UN is becoming an increasingly egalitarian institution, and the world an increasingly egalitarian place . . . . It is no longer the case that the big countries, through their military, political, or economic might, can actually say something and have it done. You have to lead by persuading followers to follow.  n71

Ambassador Greenstock then explained that he went about such persuading by doing something "not normally expected or predicted of the Security Council":

to be transparent about what the Counter-Terrorism Committee is doing and to talk to all Member States who want to come along to at least a fortnightly meeting of what the CTC is actually doing. That has had an effect in persuading people, first of all, that the Security Council is not just talking from a remote tower, but is actually engaging as people; and secondly, that there is a natural self-interest which we all share, which means that everybody should want to come along with our program if they understand what it is.  n72

This experienced and influential diplomat was asserting that the resolution would achieve its objectives only if implemented through a more transparent and deliberative process than the Security Council normally employs. And he practiced what he preached.  n73 Though complaints about the CTC's working methods increased over time (see below), channels for dialogue with states expanded, through workshops with small groups in New York, direct contacts in capitals,  [*288]  and site visits.  n74 And although the preliminary implementation assessments had not been shared with any relevant state by November 2007, doing so could improve the quality of dialogue about where the state stands on implementation, what more needs to be done, and what kind of technical assistance outsiders can provide.  n75 Thus, presented in a positive light, the work of the Council and the CTC in implementing Resolution 1373 is characterized by fairly intensive interaction with each state so as to induce compliance, as well as a broader, more open deliberative process aimed at legitimation.

Second, special efforts were made to ensure that interested states had plenty of opportunity to share their views on implementation of the resolution. These efforts were most apparent in the debates on revitalization of the CTC in late 2003. After consulting other members of the committee and the UN Secretariat, the chair formulated proposals in February 2004, which were distributed to the entire UN membership for informal review, consideration, and comment. An open meeting of the Council was then held in March, at which all interested states were invited to offer opinions on the proposals. A self-selected group of twenty-one nonmember states spoke on that day, most of which had reason to believe they had something unique to contribute to the debate, such as Egypt, India, Indonesia, Ireland, Israel, Kazakhstan, South Africa, and Syria. Many expressed appreciation for the open debate, and for the transparent way consultations had been conducted. The statement of Ireland, speaking for the European Union (EU), is illustrative:

Today's debate is of particular significance, as members' views and suggestions will provide valuable, concrete input into the revitalization process, including in the Council's ongoing deliberations on the draft resolution on this matter. Such a transparent debate will contribute to a key goal of the reform: that is, to maintain and, hopefully, to strengthen the CTC's general acceptance by--and perceived legitimacy with--all members of the United Nations family.  n76

That views other than those of the most powerful Council members were taken into account in the revitalization process is reflected in the structure of the CTED that was ultimately agreed to, as described above, as well as in the CTC's greater attentiveness to human rights since then.  n77 In March 2005, the CTED hired its first human rights expert, and in May 2006, the CTC gave the CTED policy guidance on human rights.  n78

 [*289]  Third, as the relative harmony of the immediate post-9/11 period began to fade, several states expressed anxiety that the "revitalization" of the CTC might lead to more exclusive, less accountable working methods.  n79 Unlike his Irish counterpart, the South African ambassador was not impressed by the consultations on reform:

[W]e meet today at a time when the Security Council has already completed its review of the strategic direction, structures and procedures of the Counter-Terrorism Committee and has even commenced negotiations on a new resolution. We would hope that it is not too late for the views of the wider United Nations membership to be taken into consideration and that we can accurately express our views in the few short minutes allocated to us.  n80

The representative of India worried about the creation of the CTED, to be composed of an expert staff who would report directly (and presumably confidentially) to the CTC: "What kind of precedent are we creating by the establishment of an enhanced mechanism . . . within the Security Council? How does the Council propose to ensure the accountability of the Executive Directorate and its institutionalized accessibility to and appropriate consultation with Member States on their concerns and priorities?"  n81 The larger issue, enunciated by the Swiss ambassador, was "whether the fight against terrorism within the framework of the United Nations should continue to be the primary responsibility of a subsidiary body of the Security Council."  n82

In sum, deliberative principles informed the implementation of Resolution 1373. Council members sought to legitimate their actions through public justification, consultative opportunities, and accountable working methods. Fear of double standards has had an impact on the effectiveness of the regime, but significant progress on implementation has nevertheless been possible. Since its adoption, some eighty countries have become parties to the twelve counter-terrorism conventions as called for in the resolution; the CTC has gathered a wealth of information through state reporting and site visits; and the channels for meaningful, interactive dialogue with states and other international organizations continue to grow.  n83 Undoubtedly, a consensus definition of terrorism would facilitate the work of the CTC, as Ambassador Greenstock said. But that reinforces rather than undermines the claim that deliberations matter: the principal effect of a definition would be to make discourse about compliance with the resolution more demanding, counteracting the argument of those who complain about double standards. In any case, it is striking that criticisms of the regime under Resolution 1373 are still cast mainly (though not exclusively) in terms of working methods of the CTC, suggesting that reforms leading to better deliberation could produce further progress even in the face of continuing substantive disagreement on the definition.

 [*290]  The Spread of Weapons of Mass Destruction to Nonstate Actors
Negotiation and implementation of Resolution 1540. Resolution 1540 aims at preventing weapons of mass destruction from falling into the hands of terrorists. Adopted under Chapter VII, it demands that all states refrain from supporting efforts by nonstate actors to acquire such weapons, and that they adopt appropriate legislation and enforcement measures to prevent that. The resolution established a committee for a period of two years--later extended to April 2008 and then to April 2010--to oversee its implementation. The 1540 Committee lacks a CTED-type structure, but it can call for appropriate expertise to assist in its work.

The seeds for the resolution were planted by the United Kingdom when it circulated a non-paper among EU countries in early 2003 proposing the idea of a "counter-proliferation committee," modeled on the CTC.  n84 U.S. president George W. Bush picked up on the idea in a speech to the General Assembly on September 24, 2003, calling on the Security Council to adopt a new antiproliferation resolution that would require all UN members to criminalize the proliferation of weapons of mass destruction, enact stringent export controls, and secure sensitive materials.  n85 Consultations by the P-5 began in October 2003 and proceeded exclusively among them for five months. By the end of that period, four of the five had reached agreement on a draft (China did not oppose it but took the position that it would continue to negotiate  n86 ). The consultations were extended to other members of the Council in March 2004, and a draft was first discussed by the Council as a whole at an informal meeting on April 8. An open meeting followed on April 22, where the draft resolution, which had been amended twice over the previous week, was discussed at length. Meanwhile, the cosponsors actively briefed the Non-aligned Movement and regional groups in trying to "de-fang" opponents by countering rumors that had been building up during the period of more closed negotiations.  n87 After the open meeting, the resolution was revised once more and then adopted by unanimous vote on April 29.

Negotiation of Resolution 1540 was more contentious than of Resolution 1373, for several reasons.  n88 First, the political climate had changed in the years between 9/11 and early 2004, not least because of the Iraq war. Second, Resolution 1540 came on the heels of the U.S.-led Proliferation Security Initiative, which generated suspicion that the resolution was designed primarily to universalize and make mandatory the interdiction principles that only a limited number of states had agreed to at that point. Third, while Resolution 1373 takes elements of international law and extends them to all UN members, Resolution 1540 "fills gaps" in existing law. In that sense, its "legislative" character was more unsettling. Fourth, Resolution 1540  [*291]  encroaches more deeply on existing treaties (the Non-proliferation Treaty, the Chemical Weapons Convention, and the Biological Weapons Convention) and the institutions that monitor them (the International Atomic Energy Agency (IAEA) and the Organisation for the Prohibition of Chemical Weapons (OPCW)) than Resolution 1373. Finally, many states feared that adopting the resolution under Chapter VII could trigger military enforcement action.

Pakistan in particular was adamant that Resolution 1540 exceeded the competence of the Security Council.  n89 The threat that terrorists might acquire weapons of mass destruction was real, but there had never been a concrete manifestation of that threat, unlike the subject matter of Resolution 1373. To Pakistan, Resolution 1540 looked like "abstract legislation," disconnected from the Council's crisis management role. Moreover, the Security Council was not the best "repository of authority" on weapons of mass destruction, where disarmament by the nuclear powers was not likely to see much headway. Brazil, China, Egypt, India, South Africa, Germany, and other European countries were less adamant, but they also took pains to stress that Security Council action should complement and strengthen, rather than undermine, the existing nonproliferation regimes.

Ultimately, the resolution was adopted unanimously because states that had doubts about the propriety of this kind of Council action could claim that it temporarily filled a gap in the law to address an urgent threat, pending adoption of a multilateral treaty (China, India, Iran, Kuwait, New Zealand, Nigeria, and Pakistan). Many also commented on the explicit assurance in the resolution that it would not "conflict with or alter the rights and obligations" of parties to existing conventions, or with the responsibilities of the IAEA and the OPCW  n90 (Australia, Brazil, Ireland on behalf of the European Union, Jordan, Liechtenstein, and Spain). Its explicit connection to terrorism also made the resolution more acceptable. As an antiterrorism rather than a nonproliferation measure, it was easier to rationalize the minimal references in it to global disarmament.  n91

Although the concerns of member states were taken into account in the final version of Resolution 1540 (set out below), many delegations still harbored misgivings about the text.  n92 Moreover, Pakistan worked hard to dilute the mandate of the 1540 Committee, successfully stalling any substantive action until it rotated off the Security Council at the end of 2004.  n93  [*292]  The committee began to pick up steam in 2005, but by July 5, 2007, only 137 states had submitted their first national report. This lag in state reporting has been matched by growing concerns about the way the 1540 Committee goes about its work, leading in some cases to members' using the consensus voting rule to block efforts to exert pressure on a particular state.  n94

The rhetoric of deliberative democracy. By the time negotiations on Resolution 1540 opened in late 2003, the far-reaching implications of the Council's legislating had begun to sink in. This realization, combined with the substantive concerns of Pakistan, India, and others, meant that the Council members knew that a more inclusive and drawn-out process would be required to adopt the resolution than for Resolution 1373. Thus, while the negotiations originated among the P-5, the process was "intentionally porous," allowing other members of the Council, nonmembers, the press, and nongovernmental organizations the opportunity to follow the deliberations and provide input.  n95 Interestingly, the language of deliberative democracy permeated the public debates. In an open meeting on April 22 (requested by Canada, Mexico, New Zealand, South Africa, Sweden, and Switzerland), fifty-one states spoke and more than half commented on the scope and timing of the consultations to that point, either disparagingly or in a complimentary way. The permanent representative of the Philippines stated:

My delegation appreciates . . . the timeliness of this open debate and the value of listening to the views of the general membership, who would be implementing the resolution. Those who are bound should be heard. This is an essential element of a transparent and democratic process, and is the best [way] to proceed on a resolution that demands legislative actions and executive measures from the 191 Members of the United Nations.  n96

New Zealand's ambassador said support for the draft resolution "requires the Council to dispel any impression of negotiations behind closed doors or that a small group of States is drafting laws for the broader membership without the opportunity for all Member States to express their views."  n97 The permanent representative of Malaysia struck a chord when he said, on behalf of the Non-aligned Movement:

The Non-Aligned Movement sincerely hopes that the sponsors and other Council members will continue to take into consideration the views and concerns expressed by NAM member countries. . . . After all, . . . Governments, national legislatures and, for that  [*293]  matter, the private sector in all Member countries are expected to cooperate and take appropriate measures . . . .  n98

The implication of all three statements is that the prospects for effective implementation of such a substantively controversial resolution depended on the legitimacy of the deliberative process for making decisions. Moreover, as the Malaysian ambassador hinted, the private sector had a stake in Resolution 1540 and therefore should be consulted in some way. Indeed, there was organized nongovernmental input into the negotiating process, especially after March 24, when a draft resolution surfaced.  n99 Merav Datan goes too far when she claims that a "counter-proliferation and [Proliferation Security Initiative-type] initiative . . . was transformed into a cooperative, iterative and interactive effort to address non-state access to [nuclear, biological, and chemical] weapons,"  n100 but changes were made in the draft as a result of the broad consultations: references to disarmament obligations and the integrity of existing treaty regimes were added; a reference to "interdiction" was removed; the sovereign rights of nonparties to nonproliferation treaties were affirmed; language on the usefulness of peaceful dialogue was strengthened; and the proposal to create a monitoring committee was introduced, with suitable reassurances about its role provided in the explanation of votes.  n101 The changes were sufficient to enable even the staunchest critic (Pakistan) to succumb to pressure to vote for the resolution, and various other states expressed satisfaction that their concerns had been taken into account (Algeria, Brazil, and Germany). When the application of Resolution 1540 was extended for two years by Resolution 1673 and a new program of work was devised, similar views were expressed.  n102

More generally, the intensive consultations with those most affected served to legitimate a highly contentious decision. Datan describes the "intentionally porous" nature of the consultations, a "form of practical (though relative) democracy [which] was not the result of 'security leaks', but of awareness that the political sensitivity of the issue requires as much input by global civil society as a Security Council negotiating process can tolerate."  n103 Even for those who did not participate directly, the public nature of the deliberations meant that the "audience effect" enhanced legitimacy. The idea (discussed further in part IV below) is that those involved in public deliberations feel pressure to state their positions and make their appeals in terms of impartial, as opposed to purely self-serving, reasons.

While the negotiation of Resolution 1540 was a significant diplomatic achievement, implementation has lagged. Yet it is too soon to close the book on the regime. The 1540 Committee has suffered as much from disputes about process as about substance; for example, how to use the analysis prepared by expert groups and how broadly to share it, and how to alleviate the cumbersome procedures for communicating with states.  n104 This factor, plus the level of  [*294]  engagement in adopting Resolution 1540, suggests that further progress can be made despite the ongoing substantive disagreements.

III. THE SECURITY COUNCIL AS QUASI-JUDICIAL BODY

In addition to legislating, the Security Council has begun to act in a more overtly quasi-judicial manner in recent years. The Council has long been involved in dispute settlement, one of its enumerated functions in Chapter VI of the Charter, but it normally does this in a non-binding way--for example, by calling on parties to settle their disputes by the means listed in Article 33. The Council has gone further by making legal determinations, like declaring South Africa's occupation of Namibia to be illegal and branding the use of chemical weapons during the Iran-Iraq war as a violation of humanitarian law.  n105 In Resolution 687, it held Iraq financially liable for losses resulting from its invasion of Kuwait, and declared that Iraq must respect the border set out in Agreed Minutes of 1963.  n106 These pronouncements are findings of law--decisions that would normally be left to a court--but because they were directed at governments and deemed necessary to restore peace with respect to a particular crisis, none generated much controversy simply by virtue of their quasi-judicial nature.

Sanctions targeted at individuals, on the other hand, have aroused more controversy. It is different from the controversy provoked by Resolutions 1373 and 1540; it is not about making general international law, but about imposing a penalty on an individual without due process. Still, there are parallels. While no one expects the Security Council to grant full due process rights, review of the regime under Resolution 1267 suggests that many expect some procedural fairness, consistent with deliberative principles.

Targeted Sanctions Regimes: Resolution 1267
The Taliban/Al Qaeda sanctions regime was established by a resolution adopted after the bombing of U.S. embassies in Kenya and Tanzania, for which Osama bin Laden was deemed responsible. Resolution 1267 of 1999 demanded that the Taliban end its support for terrorism and extradite bin Laden. It also set up a committee to monitor an asset freeze and travel ban on the Taliban. The sanctions were expanded in 2000 by Resolution 1333 to include an arms embargo, diplomatic restrictions, a broadened aviation ban, and an asset freeze against Al Qaeda and its associates. In that resolution, the Council called on the 1267 Committee to keep a list of individuals associated with the Taliban, Al Qaeda, or Osama bin Laden, all of whom would be subject to the financial and travel sanctions. After the terrorist attacks of September 11 and overthrow of the Taliban in 2001, the Security Council lifted the broader aviation sanctions but continued the targeted travel and financial sanctions, as well as the arms embargo against the Taliban and Al Qaeda.  n107 In 2004 a sanctions-monitoring group that had been operating since 2001 was converted into the Analytical Support and Sanctions Monitoring Team, composed of eight experts, to assess steps being taken to implement the sanctions.  n108  [*295]  Member states report on the actions they have taken and, like the CTC, the 1267 Committee engages in dialogue with states through country visits and meetings with representatives in New York.

The adoption of Resolution 1267 was not the first time the Security Council imposed targeted sanctions. It did so in 1994, against the military junta in Haiti, and again in 1997, against senior officials of the National Union for the Total Independence of Angola (UNITA) and their family members there.  n109 In addition to Resolution 1267, nine resolutions create committees that currently have roles in listing individuals and entities targeted by sanctions.  n110 All of the "listing" committees have given rise to concerns about procedural fairness, as they provide for no hearing or even proper notification of the case against the individual, and little opportunity to challenge the decision.  n111 However, the concerns about the 1267 regime have been the most acute for several reasons. First, its scope is the widest. Almost half of the currently listed individuals and entities fall under that regime and, given its global reach and unspecified duration, an unlimited number of people could be targeted. Second, it focuses more directly on nonstate actors than the other regimes (even the sanctions against UNITA involved a statelike entity that controlled a defined territory).  n112 Third, as pointed out in the preamble to Resolution 1735, the 1267 regime is preventive in character, imposing restraints on people and corporations not for what they have done in the past, but for what they might do in the future. Fourth, other than the Lebanon/Syria sanctions, which relate to a specific incident (the assassination of Rafik Hariri), it is the only regime clearly directed at terrorism. That makes it a special case because of the reluctance of many states to assert the primacy of human rights over counterterrorism.  n113

The 1267 Committee has placed some five hundred names on its consolidated list. Most were designated by the United States after 9/11, either alone or in conjunction with allies. A no-objection procedure is used: any member state, or international or regional organization, may submit a name and, unless an objection or hold is placed within five days (originally it was  [*296]  forty-eight hours), all states must freeze the assets of the person and ban his or her travel. According to a U.S. diplomat, in the early stages the listing was based largely on political trust, as the committee lacked formal guidelines or evidentiary standards for states to follow in proposing names.  n114 Nor was there any provision for removing names from the list. Several procedural changes (discussed below) were made in 2002 and 2003, but by mid-2005 support for the 1267 regime was eroding and pressure building for further reforms. The 2005 World Summit called for "fair and clear procedures" for listing and delisting individuals by all sanctions committees. The UN Office of Legal Affairs commissioned a study by Bardo Fassbender, but because the 1267 Committee decided it would consider proposals only from its members, the study was shelved.  n115 Meanwhile, three governments commissioned a study by the Thomas Watson Institute at Brown University, also issued in March 2006.  n116

The secretary-general and his legal counsel drew on these studies in a letter sent to the president of the Security Council in mid-2006. Though not issued as an official document, the letter was read into the record by Legal Counsel Nicolas Michel at a public meeting on June 22.  n117 In it, the secretary-general set out what he considered the minimum standards required to ensure fair procedures for listing and delisting: the right of targeted individuals to be informed of measures taken against them and why; the right of such individuals to make written submissions and to be represented by counsel; the right to review by an impartial, independent mechanism able to provide a remedy; and periodic review of the lists by the Security Council itself. The Council eventually acted on some of the recommendations, as well as those put forward earlier in the year by the monitoring team.  n118 The most important changes relate to the listing of names: a fuller statement of the case is now required, including specific information and supporting documentation to show that the individual belongs on the list; designating states are requested to identify which parts of the statement can be publicly released; additional information is to be submitted as it becomes available; the country of residence or nationality of the target must be notified of the listing decision within two weeks; and those states are to endeavor to notify the individual of the decision and case against him or her.  n119 The Security Council also established a "focal point" to receive delisting petitions for all the regimes (including petitions from individuals), which it forwards to the various governments concerned for possible consideration by the relevant committee.  n120

Nevertheless, support for the 1267 regime is continuing to erode.  n121 A clear sign of ongoing concern about the listing and delisting process is the reluctance to create a larger terrorism list  [*297]  pursuant to Resolution 1566, adopted following the deaths of hundreds of children taken hostage at a school in Beslan, Russia. The Security Council came close to adopting a definition of terrorism in that resolution, but ultimately fell back on a reference to acts that constitute offenses within the scope of existing international conventions and protocols. The resolution established a working group mandated to consider measures to be imposed on individuals and entities involved in or associated with terrorism, in addition to those on the Al Qaeda/Taliban list. To date, no progress at all has been made on creating an expanded list.

Procedural Fairness and Deliberative Principles
Over the years, at least fifty states have expressed concerns about the 1267 regime, as have various UN officials, including the secretary-general and the high commissioner for human rights, and numerous nongovernmental organizations.  n122 Few question the substantive propriety of freezing the assets of individuals associated with Al Qaeda, Osama bin Laden, or the Taliban. What is objectionable to many is how the Security Council and the 1267 Committee have gone about that. A thread that runs through both the steps taken to improve the regimes and the continuing critiques is that, short of full due process, the Council should meet the less demanding standard of deliberative principles--loosely analogous to administrative law principles of procedural fairness. These can be divided into three categories: independent review, public notice, and reasons for decisions.

A report issued by the Council of Europe in 2006 stated that the 1267 process violates the European Convention on Human Rights because it provides no protection against arbitrary decisions and no mechanism for reviewing the accuracy of allegations made.  n123 In the absence of a built-in review mechanism, the committee's decisions have been challenged in regional and national courts at least fifteen times.  n124 In one case of special note, the European Court of First Instance ruled that it had the authority to check whether Security Council resolutions were consonant with norms of jus cogens, on the grounds that these are nonderogable (meaning that not even the Council can override them).  n125 The court suggested that the rights to property, a fair trial, and an effective remedy were all jus cogens norms. It did not consider--though the  [*298]  European Court of Justice may on appeal--whether the Security Council's actions in establishing the 1267 sanctions regime accord with the purposes and principles of the UN Charter, as required by Article 24, and if not, are therefore ultra vires.  n126 While the threat of action in national or regional courts may be having an effect on the Council, its inefficiency and uncertainty as an accountability mechanism has prompted calls for an independent review mechanism within the United Nations itself.  n127

Another line of criticism of the regimes is the lack of public notice. The critique is twofold: the absence of clear, well-publicized criteria for listing and delisting; and the inadequate notification of cases against a particular individual. Some steps have been taken to address both concerns, but not enough in the view of critics. In August 2002, the committee announced delisting procedures for the first time and, in November, adopted written guidelines for both listing and delisting.  n128 Resolution 1526 of 2004 calls on states that seek to place names on the list to include information about the individual's connection with bin Laden, Al Qaeda, or the Taliban. And Resolution 1617 of 2005 clarifies what activities would constitute "association" with Al Qaeda and the Taliban. But to this day, detailed criteria for adding names to the list have not been specified. Targeted individuals may be informed that they have been put on the list by the state of residence and/or citizenship, but the notification requirement is qualified by the words "to the extent possible." Moreover, the individual is only told about the portion of the statement of the case that the designating state chooses to make public: as of early 2008, no state had agreed to release any portion of any case.

The third line of criticism relates to the lack of reasons given for decisions at each step. Initially, states were not required to give any reasons for placing individuals on the list. That began to change with Resolution 1526, as noted above, and then with Resolution 1617 when the Council decided that states must provide the committee with a detailed "statement of case describing the basis of the proposal."  n129 But targeted individuals have no right to make their case to the committee before being placed on the list. And once on, it is not easy for an individual to argue that he or she should be taken off. The establishment of the focal point makes it possible for individuals to petition directly, but their request for delisting will not be put on the committee's agenda unless some government takes up their cause.  n130 Even when the cause  [*299]  is taken up, whether to grant a delisting request rests entirely within the discretion of the committee, where decisions are by consensus, meaning that each member has a veto. Moreover, the committee is not required to give reasons for its decisions whether to list or not to delist.

IV. THE DELIBERATIVE DEFICIT

Assessment of the 1267, 1363, and 1540 regimes demonstrates both that some meaningful deliberation has taken place in and around the Security Council, and that the deliberative processes in all three cases left something to be desired. The record of all three regimes has been mixed, with some early successes, but support now eroding. The analysis suggests--even if it does not prove--the existence of a cause-and-effect relationship between the quality of deliberations and the effectiveness of implementation. It also provides a partial answer to broad objections commentators have raised against the Council's acting as legislature and court. While these objections have merit, I argue that the Council has more legitimacy than they suggest precisely because deliberative principles inform its decision making and permeate proposals for reform.

Should the Council Legislate and Adjudicate?
The specific criticisms of the 1267, 1373, and 1540 regimes highlighted above are rooted in broader normative considerations. Matthew Happold goes so far as to suggest that Resolution 1373 is ultra vires, pointing to the Council's lack of explicit legislative authority under the UN Charter, the structure of the organization, and past practice.  n131 Several states made similar arguments in the debates on Resolution 1540.  n132 Similarly, as far back as 1994, analysts questioned the competence of the UN Security Council to determine legal rights.  n133 The targeted sanctions regimes add a new layer of concern, since the lack of due process bumps up against the requirement of Charter Article 24(2) that the Council act in accordance with the purposes and principles of the United Nations. Yet from a strictly legal perspective, Articles 24 and 25, and Chapter VII confer broad authority on the Council to take whatever measures it deems necessary to maintain and restore international peace and security.  n134 While the Security Council is first and foremost an executive body whose principal function is crisis management, no evident legal rule prohibits it from acting in a legislative or quasi-judicial manner.

That the Council has the competence to act in this way does not necessarily mean it should. In addition to the obvious problem that it will be seen as serving the interests of its most powerful members only, Council legislation circumvents the normal treaty-making process. Such action derogates from the principle that states are bound only by the law they have consented  [*300]  to, and it encroaches on parliamentary authority within states.  n135 Moreover, multilateral treaty negotiations tend to balance global concerns, leading to trade-offs and bargains that account for a wider range of interests than typically come out of Security Council negotiations. It has been argued that the General Assembly is a more legitimate venue for this kind of norm setting.  n136 With respect to its quasi-judicial acts, the Security Council is not well suited to hear pleadings, assess evidence, and weigh legal claims--functions courts are designed to perform. Nor are its decisions subject to judicial review, despite hints by the International Court of Justice that it may someday assert such a power.  n137 This drawback is particularly worrying when the Council acts directly against individuals. In their collective zeal for action against terrorism, the five permanent members may be too quick to agree on (or tolerate) measures that impinge on civil liberties.  n138 The lack of a definition of terrorism compounds the problem, raising concerns that the committees and expert bodies will target some states more aggressively than others.  n139 To grant the Security Council the power to legislate and adjudicate as well as execute international public policy amounts, in the view of some, to acquiescence in a hegemonic global order. In the absence of a system of checks and balances in the United Nations comparable to that of many domestic governments,  n140 "[t]he perils of an 'imperial' Security Council," Alvarez argues, "are as real as is the promise that it will take effective action."  n141

Though real, these concerns should not be overstated; the Council enjoys more deliberative legitimacy than meets the eye. Arguments, as Neta Crawford states, are situated within specific belief systems and cultures--"the background of shared interpretations (unconsciously held intersubjective beliefs) and practices . . . that allow[] meaningful conversations and arguments to occur among individuals and groups."  n142 The Security Council does not operate on the basis of a single "belief system," but its members (especially the P-5) are in an enduring relationship  [*301]  and share certain understandings and expectations about the enterprise in which they are engaged. Years of interaction, especially since the end of the Cold War, have created an "institutional lifeworld" that makes minimally rational discourse possible.  n143 Debates are structured by a normative framework embodied in the UN Charter, supplemented by the Security Council's own decisions and operational activities, as well as by treaty law and various forms of soft law. These constraints may seem to have weakened since 9/11, but in fact the immediate response to the terrorist attacks that day signaled a moment of convergence among the P-5 comparable to the response to the 1991 Gulf war (embodied in Resolutions 1368 and 1373). And there is evidence even in the failed deliberations concerning Iraq in early 2003 of a fairly robust normative framework that structured the debates and shaped decision making before and after the military action.  n144

Moreover, the Security Council is not dominated entirely by the P-5. While the nonpermanent members are not equal participants, they do wield some "discursive" power because the P-5 must compete for their support. The competition is often crass, as in any lawmaking body, but the elected ten help set the parameters of the more equal deliberations among the P-5. Non-Council members can speak in public meetings, which tend to be held more often now than in the early 1990s, and they are sometimes invited to "private meetings" where official records are kept but the media and the public excluded. The Council is also influenced by organs of international public opinion, engaged representatives of NGOs, and other citizens who keep a close watch on what is going on in the Security Council. When the Council legislates, members feel compelled to appeal to networks of citizens and entities beyond governmental chambers because the action is likely to succeed only with the cooperation of key nongovernmental actors.

These features suggest the possibility for something like a "public sphere" to coalesce around the Security Council.  n145 James Bohman believes international institutions open political space for "informal networks of association and communication at the transnational level" and, in so doing, function "as forum and audience for democratization."  n146 When the Security Council was paralyzed by the Cold War and served mainly as a venue for political one-upmanship by the two superpowers, weaker states had little influence over what was decided there, let alone nonstate actors. As the Council becomes more active in counterterrorism, peace building, the protection of civilians, and other areas that touch on human security, the range of actors who have a stake in its decisions broadens and agitation for greater influence over those decisions increases.

 [*302]  That being said, the post-9/11 period and the particular context of Resolutions 1267, 1373, and 1540 are not especially conducive to democratic deliberation. The "unipolar moment," combined with a real sense of the threat posed by terrorism, created conditions that led the United States to push hard for Security Council innovation, without a corresponding will to take the institution seriously when it failed to fall into line. Democratic deliberation and legal argumentation in a hegemonic world order are a long way from the Habermasian ideal of uncoerced communication among equals.  n147 As the ambivalence about and difficulties in implementation of the three resolutions demonstrate, the unanimous votes do not reflect true international consensus. However, there is enough evidence of reasoned exchange in and around the Security Council to suggest that a moderately inclusive deliberative process is not only possible but also understood to be necessary.

Indeed, more democratic deliberation is a thread that runs through the latest round of debates on Council reform, though that term is not used. In addition to offering proposals for expansion of the membership, the High-Level Panel on Threats, Challenges and Change proposed several measures that would increase the "democratic and accountable" nature of the Council: limiting use of the "undemocratic" veto to "matters where vital interests are genuinely at stake," implicitly inviting deliberation on what constitutes a vital interest; more consultation with those who must implement decisions; "greater civil society engagement in the work of the Security Council"; and a system of "indicative voting" whereby states would announce their positions publicly prior to an actual vote.  n148

The high-level panel's proposals sparked a lively debate among the UN membership, in which democracy rhetoric figured prominently. Brazil, Germany, India, and Japan (the G-4) submitted a resolution to the General Assembly that would have created six new permanent seats without veto and four nonpermanent seats.  n149 To counter allegations that adding six new great powers would not go far toward diminishing the "undemocratic" and "hereditary" way Council seats are allocated,  n150 the G-4 proposed new working methods that would have the effect of cultivating more reasoned, impartial discourse in and around the Security Council. For example, they called for public Council meetings as a general rule, regular consultation with nonmembers of the Council, making draft resolutions available immediately, and more timely meetings with contributors to peace operations.  n151 The strongest opponents of the G-4  [*303]  proposal, the so-called Uniting for Consensus group, countered that eleven great powers with permanent seats would be inclined to consult even less broadly than the current P-5. The new P-11 might calculate that they could accomplish most of their goals by striking deals with each other, without feeling the need to appeal to the larger membership, making the Council less rather than more "democratic."  n152 Thus, many protagonists in the recent reform debates seem to believe that making the Council a better venue for deliberation would enhance its legitimacy.

Bringing down the Deliberative Deficit
Various groups have come up with thoughtful recommendations to improve the Council's counterterrorism efforts.  n153 My purpose is not to produce a similar list but, rather, to identify measures that follow from the theoretical framework and assessment of the regimes in parts I--III of this article. I present them under three headings: inclusive consultations, public justification, and independent review. The overarching goal of all three is to promote more reasoned and impartial discourse to go along with the hard bargaining and voting that characterizes the work of the Security Council. All of this must occur within limits: the Council can tolerate only so much consultation, publicity, and review before it becomes hopelessly inefficient. However, the conclusion I draw from the counterterrorism regimes is that the Council has already gone some steps down the road to deliberative democracy, and it can go further without unduly sacrificing efficiency. Following this course becomes especially important if the Council continues to act like a legislature and a court, but it applies to any action that requires broad cooperation from state and nonstate actors.

Inclusive consultations. The legitimacy that comes with broader participation must be balanced against the need for the Council to function as an exclusive body that can take decisions on behalf of the UN membership as a whole. Deliberative principles suggest that, at a minimum, the Council ought to consult those most directly affected by its actions--explaining the reasons for its proposed or past decisions and seeking feedback. Even if agreement does not result from these interactions, they at least give interested actors a sense that their views have been heard and considered. Inclusive consultations are undertaken informally by the Council president and resolution sponsors engaging with key non-Council members before far-reaching resolutions like 1267, 1373, and 1540 are adopted (though Resolution 1373 demonstrates that such consultations are not always necessary). To complement these selective consultations by the Council and its members, open meetings at critical junctures can permit self-selected states to express their views. More systematic engagement with the wider membership could be achieved through a joint Security Council-General Assembly consultation committee. The adoption by the General Assembly of a global counterterrorism strategy indicates that wider consultation within that body would not necessarily lead to paralysis and might even strengthen support for the Security Council's counterterrorism efforts.  n154 The committee  [*304]  should include the states most directly affected by the proposed Council action, and it could receive written submissions from other states and representatives of regional organizations and intergovernmental bodies like the Financial Action Task Force, as well as nongovernmental organizations and business associations.

More inclusive deliberations in the implementation of resolutions can be achieved by including non-Council members on committees like the CTC and the 1267 Committee. In addition, the chairs of these committees could make themselves available informally to all interested states, employing the sort of "open door" policy Ambassador Greenstock tried to promote. Greater informal engagement with states could be carried out by expert groups through visits to capitals and regional meetings with local officials.  n155 These committees and expert groups should also be open to nongovernmental input. The proposals submitted by the Watson Institute, which informed the debate on the 1267 regime, show how nongovernmental participation can be put to good use without unduly sacrificing efficiency.  n156

Deliberative principles are also served by cooperation between the CTC, the 1540 Committee, and the 1267 Committee.  n157 Coordination by them reinforces their function as a focal point for well-informed interaction among the constellation of diplomats, experts, UN Secretariat officials, and the international and regional organizations they consult (including the Financial Action Task Force, the European Union, the Organization of American States, the Commonwealth of Independent States, the Association of Southeast Asian Nations, the Office of the High Commissioner for Human Rights, the IAEA, and the OPCW).  n158 There is room for improvement here, including through joint engagement with regional organizations outside Europe and active participation of these groups in the UN Counter-Terrorism Implementation Task Force, composed of twenty-four entities across the UN system.  n159

Finally, the notion of inclusive consultations is loosely related to the due process concerns associated with the 1267 regime. Deliberative principles--and procedural fairness--suggest that individuals who are the direct targets of Security Council sanctions ought to be "heard" in some way. Hearings before the listing decision is made are not possible, and the Security Council and its committees cannot be expected to function like an administrative agency, let alone a criminal court.  n160 But the trade-off between due process and Council effectiveness is  [*305]  not zero-sum: inattention to procedural fairness can undermine targeted sanctions, through a combination of foot-dragging by member states and court challenges by individuals and NGOs.  n161 In addition to the reforms already in place, most notably the appointment of a focal point for delisting, petitions from individuals could be screened by the focal point and then placed on the agenda of the committee directly, without the need for reliance on a member state to take up the cause.  n162 Moreover, the right to be heard could be guaranteed through written submissions, by either the targeted individual, a relative, a lawyer, or some other authorized representative.

Public justification. Public justification is another way of cultivating reasoned, impartial discourse. The requirement that policy decisions be backed by good arguments made in public settings is a tenet of both deliberative democracy and administrative law.  n163 Buchanan and Keohane argue that "if institutional agents persist in failing to provide public justifications for their policies and withhold other information critical to the evaluation of institutional performance, we have good reason to believe the institution" is not acting legitimately.  n164 The notion of indicative voting proposed by the high-level panel is an element of this. The rationale for the proposal is that if governments are required to announce their positions publicly prior to an actual vote, they may hesitate to cast a veto unless the reasons for it are likely to pass muster in the court of international public opinion.  n165

Moreover, public justification is a way for nonstate actors to influence decision making without participating directly in the work of the Council and its committees. When representatives of transnational civil society (NGOs, the media, business groups) are listening attentively, speakers feel pressure to articulate their positions and justify their actions in terms affected constituencies can accept in principle. The more transparent and public the processes are, the greater is this "audience effect." Thus, more open Council meetings would help, as would the wider dissemination of documents, evidence to support decisions, and reasoning to back up the decisions. Complete transparency, of course, can inhibit the work of bodies whose deliberations on sensitive matters require members to speak candidly with one another. But some publicity and the requirement of reason giving can shape those more confidential deliberations, by imposing an expectation of impartial discourse rather than self-serving trade-offs. Even if the discourse is mere lip service for public consumption, the fact that it occurs at all--and to the extent that the audience is persuaded by it--helps to legitimate decisions.

 [*306]  The requirement of public justification also has the effect of giving the interpretive community the opportunity to weigh in on the debates. At one level, this may be a largely technocratic exercise, in which international lawyers--through a diffuse normative process--pass legal judgment on claims made. Insofar as the judgment is unified, it can affect the participants in the debates--or at least those who feel they have something to gain by appearing to be in compliance with international law as generally understood. But the justificatory discourse in and around the Security Council is rarely restricted to legal claims, let alone to lawyers. Often the discourse aims at stretching the law--not at abrogating it, but at giving old concepts new meaning in light of changing circumstances. Here, the legal interpretive community is likely to be penetrated by other voices (or audiences), representing values and perspectives that reach beyond conventional legal understandings. Those may come from powerful states, seeking to legitimate new norms that better serve their interests. Or they may come from groups of weaker states, seeking to use the power of numbers to introduce new conceptions into the legal discourse. They may even come from nongovernmental organizations, seeking against all odds to influence the Security Council's decision making.  n166

The 1267 Committee has acknowledged the importance of public justification by requiring states to provide a "statement of case describing the basis of the proposal" to list a particular individual or entity. Resolution 1735 is quite demanding in this regard: states must provide "as much detail as possible on the basis(es) for the listing" of individuals, including evidentiary information to support the determination of an association with the Taliban, Al Qaeda, or Osama bin Laden.  n167 The Council also requests that states notify individuals, to the extent possible, of the case against them and identify which parts of the statement of the case can be publicly released. The committee could build on these steps by doing more to make its own reasoning public. A starting point would be the adoption of more detailed criteria for the making of decisions, with explicit standards on what constitutes an adequate statement of the case, as well as what sort of evidence can be kept confidential and what should be released publicly. A further step would be to require the committee to provide written reasons for listing and delisting decisions. Member states recommend listing or delisting, but it is the committee that decides and so the committee as a whole should be required to explain the decision.

Independent review. Accountability is a fundamental democratic principle: decision makers ought to be held to a set of standards for the decisions they make and ought to pay a price when they fail to meet those standards.  n168 In democratic societies, politicians are held accountable to the citizenry through periodic elections (and, on occasion, judicial processes). The identity of the "accountability holders" at the international level is much less clear and the manner of holding decision makers accountable is less certain--indeed, this is a central feature of the democratic deficit critique. The five permanent members of the Security Council are never held accountable through elections. In theory the performance of the nonpermanent members may affect their chances of reelection, but in practice this form of accountability is weak.

The Council occasionally reviews its own decisions and those of its subsidiary organs--for example, when the mandates of the CTED, the 1540 Committee, and the 1267 monitoring  [*307]  team are up for renewal. Judicial review by the International Court of Justice is not likely, but the 1267 Committee's decisions have been challenged at least fifteen times in regional and national courts.  n169 So far, no court has declared the Council to have acted ultra vires and what the legal or practical impact of such a declaration would be is not clear, but the prospect of embarrassing litigation does factor into Council deliberations (expressly or tacitly), giving some members pause before they act in a way likely to be seen as violating fundamental rights.  n170

Independent review, however, need not occur only in nonjudicial bodies. A range of review mechanisms has been proposed for listing decisions by the 1267 and other committees. For example, the focal point in the Secretariat or a separate panel could be given independent review functions--as a sort of ombudsman.  n171 If an ombudsman were established, confidentiality issues would surely arise, as states would be reluctant to provide such an office with sensitive information. But if evidentiary criteria for listing and delisting are adopted and provisions for confidentiality are put in place (i.e., only the "ombudsman" sees the confidential information), then independent review along these lines is conceivable. The Council of Europe has engaged in a form of nonjudicial review by questioning the procedures adopted by the 1267 Committee. Other international and regional human rights bodies could do the same. The consultation committee described above could serve as a sort of shadow Council, analogous to a loyal opposition in parliamentary systems-- keeping watch on and critiquing Council action that seemed out of line with the interests and will of the broader membership.  n172 A much more ambitious step would be to create a "people's assembly" in the United Nations, which would serve a review function even if it only had the power to recommend.  n173

Ultimately, these mechanisms have an impact on the Security Council by extracting reputational costs. If the interpretive community of governmental and nongovernmental actors casts a negative judgment, the credibility of the Security Council will be undermined and those who must carry out the decisions will be less likely to comply. The felt need to avoid this adverse judgment fuels the decision-making process, tipping it in the direction of more principled debate, where the voices of those with the most material and voting power are the loudest, but the playing field is slightly more level than in environments less conducive to deliberation.  n174

 [*308]  V. CONCLUSION

In creating the regimes under Resolutions 1267, 1373, and 1540, the Security Council went well beyond its traditional crisis management role. As an executive body with limited membership, the Council was given extraordinary powers at the end of World War II to maintain international peace and security, not to make, implement, and enforce global law. Moreover, all three regimes were U.S. initiatives at a time when suspicion of U.S. dominance was rising. The tragedy of 9/11 created the conditions that made it possible for the Security Council to innovate in this way, but also heightened fears that an "imperial Security Council" was operating under the thumb of the United States.

Despite these concerns, few governments questioned the Council's legal competence to act in this manner and most value the Council's leadership in countering terrorism and preventing weapons of mass destruction from falling into the hands of nonstate actors. For some, this role is seen as a way of keeping the United States engaged in the Security Council rather than acting unilaterally or through ad hoc coalitions. Less cynically, many states see global collaborative law enforcement as at least as important in the struggle against terrorism as military action. Thus, it is not the fact of the Council's "legislating" and "adjudicating" that has raised legitimacy concerns so much as how it has done so. The decision-making process matters because these sorts of resolutions cannot be implemented by a few states acting alone. While it may be possible to act coercively against a handful of holdouts, broad compliance cannot be compelled if the majority of UN members views the Security Council as having acted illegitimately.

Normally, when the legitimacy of international organizations is discussed, the focus is on membership and voting rules, with the purported aim of bringing down the democratic deficit. In this article, I have sought to shift attention away from that measure of legitimacy to the quality of deliberations. Doing so invites consideration of a range of reforms designed to cultivate more reasoned argumentation, serving both democratic and legal values. That principled argumentation occurs at all in the Council has resulted in part from the coalescence there of an interpretive community, which sets the parameters of debate and serves as the gatekeeper of what counts as a good argument. If deliberative principles continue to inform changes in working methods, the influence of the interpretive community--as participant in and audience for Council debates--will rise. This will not eliminate the significance of material power and coercion, of course: the Security Council will never be an ideal deliberative setting, nor should that be the goal for a body whose effectiveness often depends on the ability of powerful states to act decisively. But if political struggles are conducted more through argumentation (alongside voting and hard bargaining), differences in material power will count for less. In any case, the powerful as well as the weak have an interest in better deliberation, as the evolution of the 1267, 1373, and 1540 regimes suggests. Further reforms to bring down the deliberative deficit are possible precisely because the vast majority of UN members has a stake in enhancing the effectiveness and therefore legitimacy of the Council.
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