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United States Court of Appeals,Fourth Circuit.
RETAIL INDUSTRY LEADERS ASSOCIATION, Plaintiff-Appellee,

v.

James D. FIELDER, Jr., in his official capacity as Maryland Secretary of Labor, Licensing, and
Regulation, Defendant-Appellant.

Nos. 06-1840, 06-1901.

Argued: Nov. 30, 2006.
Decided: Jan. 17, 2007.

Before NIEMEYER, MICHAEL, and TRAXLER, Circuit Judges.
Affirmed by published opinion.   Judge NIEMEYER wrote the opinion, in which Judge TRAXLER
joined.   Judge MICHAEL wrote a dissenting opinion.

OPINION
NIEMEYER, Circuit Judge:
On January 12, 2006, the Maryland General Assembly enacted the Fair Share Health Care Fund Act,
which requires employers with 10,000 or more Maryland employees to spend at least 8% of their total
payrolls on employees' health insurance costs or pay the amount their spending falls short to the State
of Maryland.   Resulting from a nationwide campaign to force Wal-Mart Stores, Inc., to increase health
insurance benefits for its 16,000 Maryland employees, the Act's minimum spending provision was
crafted to cover just Wal-Mart.   The Retail Industry Leaders Association, of which Wal-Mart is a
member, brought suit against James D. Fielder, Jr., the Maryland Secretary of Labor, Licensing, and
Regulation, to declare that the Act is preempted by the Employee Retirement Income Security Act of
1974 (“ERISA”) and to enjoin the Act's enforcement. On cross-motions for summary judgment, the
district court entered judgment declaring that the Act is preempted by ERISA and therefore not
enforceable, and this appeal followed.

Because Maryland's Fair Share Health Care Fund Act effectively requires employers in Maryland
covered by the Act to restructure their employee health insurance plans, it conflicts with ERISA's goal
of permitting uniform nationwide administration of these plans.   We conclude therefore that the
Maryland Act is preempted by ERISA and accordingly affirm.

I

Before enactment of the Fair Share Health Care Fund Act (“Fair Share Act”), 2006 Md. Laws 1,
Md.Code Ann., Lab. & Empl. §§ 8.5-101 to -107, the Maryland General Assembly heard extensive
testimony about the rising costs of the Maryland Medical Assistance Program (Medicaid and children's
health programs).   It learned that between fiscal years 2003 and 2006, annual expenditures on the
Program increased from $3.46 billion to $4.7 billion.   The General Assembly also perceived that
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Wal-Mart Stores, Inc., a particularly large employer, provided its employees with a substandard level
of healthcare benefits, forcing many Wal-Mart employees to depend on state-subsidized healthcare
programs.   Indeed, the Maryland Department of Legislative Services (which has the duties of providing
the Maryland General Assembly with research, analysis, assessments, and evaluations of legislative

issues) prepared an analytical report of the *184 proposed Fair Share Act for the General Assembly, that
discussed only Wal-Mart's employee benefits practices. In the background portion of the report, the
Department of Legislative Services wrote:
Several States, facing rapidly-increasing Medicaid costs, are turning to the private sector to bear more
of the costs.   Wal-Mart, in particular, has been the focus of several states, who are accusing the

company of providing substandard health benefits to its employees.   According to the New York Times,
Wal-Mart full-time employees earn an average $1,200 a month, or about $8 an hour.
Some states claim many Wal-Mart employees end up on public health programs such as Medicaid.   A
survey by Georgia officials found that more than 10,000 children of Wal-Mart employees were enrolled
in the state's children's health insurance program (CHIP) at a cost of nearly $10 million annually. 
Similarly, a North Carolina hospital found that 31% of 1,900 patients who said they were Wal-Mart
employees were enrolled in Medicaid, and an additional 16% were uninsured.
As a result, some States have turned to Wal-Mart to assume more of the financial burden of its workers'
health care costs.   California passed a law in 2003 that will require most employers to either provide
health coverage to employees or pay into a state insurance pool that would do so.   Advocates of the law
say Wal-Mart employees cost California health insurance programs about $32 million annually. 
Washington state is exploring implementing a similar state law.

According to the [New York] Times, Wal-Mart said that its employees are mostly insured, citing internal
surveys showing that 90% of workers have health coverage, often through Medicare or family members'
policies.   Wal-Mart officials say the company provides health coverage to about 537,000, or 45% of
its total workforce.   As a matter of comparison, Costco Wholesale provides health insurance to 96%
of eligible employees.

In response, the General Assembly enacted the Fair Share Act in January 2006, to become effective
January 1, 200 7.   The Act applies to employers that have at least 10,000 employees in Maryland,
Md.Code Ann., Lab. & Empl. § 8.5-102, and imposes spending and reporting requirements on such
employers.  

*** *** ***

The record discloses that only four employers have at least 10,000 employees in Maryland:  Johns
Hopkins University, Giant Food, Northrop Grumman, and Wal-Mart.   The Fair Share Act subjected
Johns Hopkins, as a nonprofit organization, to a lower 6% spending threshold which Johns Hopkins
already satisfies.   Giant Food, which employs unionized workers, spends over the 8% threshold on
health insurance and lobbied in support of the Fair Share Act. Northrop Grumman, a defense contractor,
was subject to the minimum spending requirement in an earlier version of the Act, but the General
Assembly included an amendment that effectively excluded Northrop Grumman.   Because Northrop
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Grumman has many high-salaried employees in Maryland, the General Assembly was able to exclude
it by an amendment that permits an employer, in calculating its total wages paid, to exempt

compensation paid to employees in excess of the median household income in Maryland.   See Md.Code
Ann., Lab. & Empl. § 8.5-103(b)(1).   The parties agree that only Wal-Mart, who employs
approximately 16,000 in Maryland, is currently subject to the Act's minimum spending requirements.
 Wal-Mart representatives testified that it spends about 7 to 8% of its total payroll on healthcare, falling
short of the Act's 8% threshold.

The legislative record also makes clear that legislators and affected parties assumed that the Fair Share
Act would force Wal-Mart to increase its spending on healthcare benefits rather than to pay monies to
the State.   For example, one of the Act's sponsors, Senator Thomas V. Mike Miller, Jr., Maryland
Senate President, described the Act during a floor debate:  “It takes people who should be getting health

benefits at work off the [State's] rolls and it requires those employers to provide it.”   Floor Debate on
Senate Bill 790, 2006 Leg., 421st Sess., (Md. Jan. 12, 2006) (emphasis added).

*** *** ***

*190 III

[6] On the merits of whether ERISA preempts the Fair Share Act, the Secretary contends that the district
court misunderstood the nature and effect of the Fair Share Act, erroneously finding that the Act
mandates an employer's provision of healthcare benefits and therefore “relates to” ERISA plans.   The
Secretary offers a different characterization of the Fair Share Act-one with which ERISA is not
concerned.   He describes the Act as “part of the State's comprehensive scheme for planning, providing,
and financing health care for its citizens.”   In his view, the Act imposes a payroll tax on covered
employers and offers them a credit against that tax for their healthcare spending.   The revenue from this
tax funds a Fair Share Health Care Fund, which is used to offset the costs of Maryland's Medical
Assistance Program.

To resolve the question whether ERISA preempts the Fair Share Act, we consider first the scope of
ERISA's preemption provision, 29 U.S.C. § 1144(a), and then the nature and effect of the Fair Share
Act to determine whether it falls within the scope of ERISA's preemption.

A

ERISA establishes comprehensive federal regulation of employers' provision of benefits to their
employees.   It does not mandate that employers provide specific employee benefits but leaves them free,

“for any reason at any time, to adopt, modify, or terminate welfare plans.”  Curtiss-Wright Corp. v.

Schoonejongen, 514 U.S. 73, 78, 115 S.Ct. 1223, 131 L.Ed.2d 94 (1995).   Instead, ERISA regulates
the employee benefit plans that an employer chooses to establish, setting “various uniform standards,

including rules concerning reporting, disclosure, and fiduciary responsibility.”  Shaw v. Delta Air Lines,
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Inc., 463 U.S. 85, 91, 103 S.Ct. 2890, 77 L.Ed.2d 490 (1983).

The vast majority of healthcare benefits that an employer extends to its employees qualify as an
“employee welfare benefit plan,” which ERISA defines broadly as:

any plan, fund, or program which ... was established or is maintained for the purpose of providing for

its participants or their beneficiaries, through the purchase of insurance or otherwise, ... medical,

surgical, or hospital care or benefits, or benefits in the event of sickness, accident, disability, death
or unemployment, or vacation benefits, apprenticeship or other training programs, or day care centers,
scholarship funds, or prepaid legal services....

29 U.S.C. § 1002(1) (emphasis added).  

*** *** ***

The primary objective of ERISA was to “provide a uniform regulatory regime over employee benefit

plans.”  Aetna Health Inc. v. Davila, 542 U.S. 200, 208, 124 S.Ct. 2488, 159 L.Ed.2d 312 (2004);

see also Shaw, 463 U.S. at 98-100, 103 S.Ct. 2890 (reviewing the legislative history of ERISA's
preemption provision).   To accomplish this objective, § 514(a) of ERISA broadly preempts “any and

all State laws insofar as they may now or hereafter relate to any employee benefit plan” covered by
ERISA. 29 U.S.C. § 1144(a) (emphasis added).   This preemption provision aims “to minimize the
administrative and financial burden of complying with conflicting directives among States or between
States and the Federal Government” and to reduce “the tailoring of plans and employer conduct to the

peculiarities of the law of each jurisdiction.”  Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 142,
111 S.Ct. 478, 112 L.Ed.2d 474 (1990).

The language of ERISA's preemption provision-covering all laws that “relate to” an ERISA plan-is

“clearly expansive.”  Travelers, 514 U.S. at 655, 115 S.Ct. 1671.   The Supreme Court has focused

judicial analysis by explaining that a state law “relates to” an ERISA plan “if it has a connection with

or reference to such a plan.”  Shaw, 463 U.S. at 97, 103 S.Ct. 2890.   But even these terms, “taken to
extend to the furthest stretch of [their] indeterminacy,” would have preemption “never run its course.”

Travelers, 514 U.S. at 655, 115 S.Ct. 1671.   Accordingly, we do not rely on “uncritical literalism” but

attempt to ascertain whether Congress would have expected the Fair Share Act to be preempted.   See

id. at 656, 115 S.Ct. 1671;  California Div. of Labor Standards Enforcement v. Dillingham Constr.,
519 U.S. 316, 325, 117 S.Ct. 832, 136 L.Ed.2d 791 (1997).   To make this determination, we look “to
the objectives of the ERISA statute” as well as “to the nature of the effect of the state law on ERISA

plans,” Dillingham, 519 U.S. at 325, 117 S.Ct. 832, recognizing that ERISA is not presumed to
supplant state law, especially in cases involving “fields of traditional state regulation,” which include

“the regulation of matters of health and safety,” De Buono v. NYSA-ILA Med. & Clinical Servs.   Fund,
520 U.S. 806, 814 n. 8, 117 S.Ct. 1747, 138 L.Ed.2d 21 (1997) (citation and quotation marks omitted).

Through application of these principles, the Supreme Court has held that not all state healthcare
regulations are equal for purposes of ERISA preemption.   States continue to enjoy wide latitude to
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regulate healthcare providers.   See, e.g., De Buono, 520 U.S. at 815-16, 117 S.Ct. 1747 (upholding
a state tax on gross receipts for patient services at hospitals, residential healthcare facilities, and

diagnostic and treatment centers);  Travelers, 514 U.S. at 658-59, 115 S.Ct. 1671 (upholding a state
mandate that hospitals charge certain insurers at higher rates than Blue Cross & Blue Shield).   And

ERISA explicitly saves state regulations of insurance companies from preemption.   See 29 U.S.C. §

1144(b)(2)(A);  Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724, 739-47, 105 S.Ct. 2380, 85
L.Ed.2d 728 (1985).   But unlike laws that regulate healthcare providers and insurance companies,
“state laws that mandate [ ] employee benefit structures or their administration” are preempted by

ERISA.  Travelers, 514 U.S. at 658, 115 S.Ct. 1671.   Such state-imposed regulation of employers'
provision of employee benefits conflict with ERISA's goal of establishing uniform, nationwide

regulation of employee benefit plans.  Id. at 657-58, 115 S.Ct. 1671.

*192 Thus, in Shaw, the Supreme Court held that ERISA preempted a New York law requiring
employers to structure their employee benefit plans to provide the same benefits for pregnancy-regulated
disabilities as for other disabilities.  463 U.S. at 97, 103 S.Ct. 2890.   A multi-state employer could only
comply with New York's mandate by varying its benefits for New York employees or by varying its

benefits for all employees.   See Travelers, 514 U.S. at 657, 115 S.Ct. 1671 (construing Shaw ).   In
either event, the New York  law would interfere with the employer's ability to administer its ERISA

plans uniformly on a nationwide basis.  Id.

In line with Shaw, courts have readily and routinely found preemption of state laws that act directly
upon an employee benefit plan or effectively require it to establish a particular ERISA-governed benefit.

 See, e.g., Metro. Life, 471 U.S. at 739, 105 S.Ct. 2380 (concluding that a Massachusetts law “related
to” ERISA plans where it required an employer healthcare fund that provided hospital expense benefits

also to cover mental health expenses);  American Med. Sec., Inc. v. Bartlett, 111 F.3d 358, 360 (4th
Cir.1997) (striking down a Maryland statute that had the “purpose and effect” of “forc[ing]

state-mandated health benefits on self-funded ERISA plans”).   Likewise, Shaw dictates that ERISA
preempt state laws that directly regulate employers' contributions to or structuring of their plans.

*** *** ***

A state law that directly regulates the structuring or administration of an ERISA plan is not saved by

inclusion of a means for opting out of its requirements.   See Egelhoff v. Egelhoff, 532 U.S. 141,

150-51, 121 S.Ct. 1322, 149 L.Ed.2d 264 (2001).   In Egelhoff, the Court held that ERISA preempted
a Washington statute that voided the designation of a spouse as a beneficiary of a nonprobate asset,

including ERISA-governed life insurance policies.  Id. at 142-43, 121 S.Ct. 1322.   Its effect was to
require plan administrators to “pay benefits to the beneficiaries chosen by state laws, rather than to those

identified in the plan documents.”  Id. at 147, 121 S.Ct. 1322.   Even though the statute permitted
employers to opt out of the law with specific plan language, the Court struck the law down under
ERISA's preemption provision because it still mandated that plan administrators “either follow
Washington's beneficiary designation scheme or alter the terms of their plans so as to indicate that they

will not follow it.”  Id. at 150, 121 S.Ct. 1322.   Additionally, a proliferation of laws like Washington's
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would have undermined ERISA's objective of sparing plan administrators the task of monitoring the

laws of all 50 States and modifying their plan documents accordingly.  Id. at 150-51, 121 S.Ct. 1322.

[7][8] In sum, a state law has an impermissible “connection with”an ERISA *193 plan if it directly
regulates or effectively mandates some element of the structure or administration of employers' ERISA
plans.   On the other hand, a state law that creates only indirect economic incentives that affect but do

not bind the choices of employers or their ERISA plans is generally not preempted.   See Travelers, 514
U.S. at 658, 115 S.Ct. 1671.   In deciding which of these principles is applicable, we assess the effect
of a state law on the ability of ERISA plans to be administered uniformly nationwide.   Even if a state
law provides a route by which ERISA plans can avoid the state law's requirements, taking that route

might still be too disruptive of uniform plan administration to avoid preemption.   See Egelhoff, 532
U.S. at 151, 121 S.Ct. 1322.

B

We now consider the nature and effect of the Fair Share Act to determine whether it falls within
ERISA's preemption.   At its heart, the Fair Share Act requires every employer of 10,000 or more
Maryland employees to pay to the State an amount that equals the difference between what the employer
spends on “health insurance costs” (which includes any costs “to provide health benefits”) and 8% of
its payroll.  Md.Code Ann., Lab. & Empl. §§ 8.5-101, 8.5-104. As Wal-Mart noted by way of affidavit,
it would not pay the State a sum of money that it could instead spend on its employees' healthcare.   This
would be the decision of any reasonable employer.   Healthcare benefits are a part of the total package
of employee compensation an employer gives in consideration for an employee's services.   An employer
would gain from increasing the compensation it offers employees through improved retention and
performance of present employees and the ability to attract more and better new employees.   In contrast,
an employer would gain nothing in consideration of paying a greater sum of money to the State. 
Indeed, it might suffer from lower employee morale and increased public condemnation.

In effect, the only rational choice employers have under the Fair Share Act is to structure their ERISA
healthcare benefit plans so as to meet the minimum spending threshold. The Act thus falls squarely

under Shaw's prohibition of state mandates on how employers structure their ERISA plans.   See Shaw,
463 U.S. at 96-97, 103 S.Ct. 2890.   Because the Fair Share Act effectively mandates that employers
structure their employee healthcare plans to provide a certain level of benefits, the Act has an obvious

“connection*194  with” employee benefit plans and so is preempted by ERISA.

This view of the Fair Share Act is reinforced by the position of the State of Maryland itself.   The
Maryland General Assembly intended the Act to have precisely this effect.   As we noted in Part I, the
context for enactment of the Act, including the Department of Legislative Services' official description

of it, shows that legislators and interested parties uniformly understood the Act as requiring Wal-Mart
to increase its healthcare spending.  

*** *** ***
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It is a stretch to claim, as the Secretary does, that the Fair Share Act is a revenue statute of general
application.   When it was enacted, the General Assembly knew that it applied, and indeed intended that
it apply, to one employer in Maryland-Wal-Mart.  

*** *** ***

While the Secretary argues that the Fair Share Act is designed to collect funds for medical care under
the Maryland Medical Assistance Program, the core provision of the Act aims at requiring covered
employers to provide medical benefits to employees.   The effect of this provision will force employers
to structure their recordkeeping and healthcare benefit spending to comply with the Fair Share Act.
Functioning in that manner, the Act would disrupt employers' uniform administration of employee
benefit plans on a nationwide basis.   As Wal-Mart officials averred, Wal-Mart does not presently
allocate its contributions to ERISA plans or other healthcare spending by State, and so the Fair Share
Act would require it to segregate a separate pool of expenditures for Maryland employees.

This problem would not likely be confined to Maryland.   As a result of similar efforts elsewhere to
pressure Wal-Mart to increase its healthcare spending, other States and local governments have adopted
or are considering healthcare spending mandates that would clash with the Fair Share Act.... This is
precisely the regulatory balkanization that Congress sought to avoid by enacting ERISA's preemption

provision.   See Shaw, 463 U.S. at 98-100, 103 S.Ct. 2890.

The Secretary argues that the Act is not mandatory and therefore does not, for preemption*195
purposes, have a “connection with” employee benefit plans because it gives employers two options to
avoid increasing benefits to employees.   An employer can, under the Fair Share Act, (1) increase
healthcare spending on employees in ways that do not qualify as ERISA plans;  or (2) refuse to increase
benefits to employees and pay the State the amount by which the employer's spending falls short of 8%.
Because employers have these choices, the Secretary argues, the Fair Share Act does not preclude
Wal-Mart from continuing its uniform administration of ERISA plans nationwide.   He maintains that

the Fair Share Act is more akin to the laws upheld in Travelers, 514 U.S. at 658-59, 115 S.Ct. 1671,

and Dillingham, 519 U.S. at 319, 117 S.Ct. 832, which merely created economic incentives that
affected employers' choices while not effectively dictating their choice.   This argument fails for several
reasons.

First, the laws involved in Travelers and Dillingham are inapposite because they dealt with regulations

that only indirectly regulated ERISA plans.   In Travelers, a New York law required hospitals to add
a surcharge to the fees they demanded from most insurance companies, but the law exempted Blue Cross

and Blue Shield from having to pay the surcharge.  Travelers, 514 U.S. at 658-59, 115 S.Ct. 1671. 
The effect of the law was to make Blue Cross and Blue Shield a cheaper and more attractive option for
ERISA-covered healthcare plans to purchase.   The Supreme Court upheld the law because it did not

act directly upon employers or their plans but merely created “an indirect economic influence” on

plans.  Id. at 659, 115 S.Ct. 1671.   The New York law did not “bind plan administrators to any

particular choice.”  Id. Nor did this incentive to choose Blue Cross/Blue Shield “preclude uniform
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administrative practice” on a nationwide basis.  Id. The Court acknowledged, however, that a state law
could produce such “acute, albeit indirect, economic effects ... as to force an ERISA plan to adopt a
certain scheme of substantive coverage or effectively restrict its choice of insurers” and therefore be

preempted by ERISA.  Id. at 668, 115 S.Ct. 1671.   In short, while the state law in Travelers directly

regulated hospitals' charges to insurance companies, it only indirectly affected the prices ERISA plans
would pay for insurance policies.

*** *** ***

In contrast, to Travelers and Dillingham, the Fair Share Act directly regulates employers' structuring
of their employee health benefit plans.   This tighter causal link between the regulation and employers'

ERISA plans makes the Fair Share Act much more analogous to the regulations at *196 issue in Shaw

and Egelhoff, both of which were found to be preempted by ERISA.

Second, the choices given in the Fair Share Act, on which the Secretary relies to argue that the Act is
not a mandate on employers, are not meaningful alternatives by which an employer can increase its
healthcare spending to comply with the Fair Share Act without affecting its ERISA plans.   It is true that
an employer could maintain on-site medical clinics, the expenditures for which would qualify as “health
insurance costs” under the Fair Share Act .... [or could] contribute to employees’ Health Savings
Accounts as a means of non-ERISA healthcare spending.

*** *** ***

[But] even if on-site medical clinics and contributions to Health Savings Accounts were a meaningful
avenue by which Wal-Mart could incur non-ERISA healthcare spending, we would still conclude that
the Fair Share Act had an impermissible “connection with” ERISA plans.   The undeniable fact is that
the vast majority of any employer's healthcare spending occurs through ERISA plans.   Thus, the
primary subjects of the Fair Share Act are ERISA plans, and any attempt to comply with the Act would
have direct effects on the employer's ERISA plans.   If Wal-Mart were to attempt to utilize non-ERISA

health spending options to satisfy the Fair Share Act, it would *197 need to coordinate those spending
efforts with its existing ERISA plans.   For example, an individual would be eligible to establish a

Health Savings Account only if he is enrolled in a high deductible health plan.   See 29 U.S.C. §
223(c)(1).   In order for Wal-Mart to make widespread contributions to Health Savings Accounts, it
would have to alter its package of ERISA health insurance plans to encourage its employees to enroll
in one of its high deductible health plans.   From the employer's perspective, the categories of ERISA
and non-ERISA healthcare spending would not be isolated, unrelated costs.   Decisions regarding one
would affect the other and thereby violate ERISA's preemption provision.

Further, the Fair Share Act and a proliferation of similar laws in other jurisdictions would force
Wal-Mart or any employer like it to monitor these varying laws and manipulate its healthcare spending
to comply with them, whether by increasing contributions to its ERISA plans or navigating the narrow
regulatory channel between the Fair Share Act's definition of healthcare spending and ERISA's

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1995096310
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1995096310


(Cite as: 475 F.3d 180)

9

definition of an employee benefit plan.   In this way, the Fair Share Act is directly analogous to the

Washington State statute in Egelhoff, 532 U.S. at 147-48, 121 S.Ct. 1322, that revoked a spouse's
beneficiary designation upon divorce.   Even though the Washington statute included an opt-out
provision, the Court held the law to be preempted because it required plan administrators to “maintain
a familiarity with the laws of all 50 States so that they can update their plans as necessary to satisfy the

opt-out requ irements of other, similar statutes.”  Id. at 151, 121 S.Ct. 1322.   The Fair Share Act
likewise would deny Wal-Mart the uniform nationwide administration of its healthcare plans by
requiring it to keep an eye on conflicting state and local minimum spending requirements and adjust its
healthcare spending accordingly.

Perhaps recognizing the insufficiency of a non-ERISA healthcare spending option, the Secretary relies
most heavily on its argument that the Fair Share Act gives employers the choice of paying the State
rather than altering their healthcare spending.   The Secretary contends that, in certain circumstances,
it would be rational for an employer to choose to do so.   It conceives that an employer, whose
healthcare spending comes close to the 8% threshold, may find it more cost-effective to pay the State
the required amount rather than incur the costs of altering the administration of its healthcare plans. 

The existence of this stylized scenario, however, does nothing to refute the fact that in most scenarios,
the Act would cause an employer to alter the administration of its healthcare plans.   Indeed, identifying
the narrow conditions under which the Act would not force an employer to increase its spending on
healthcare plans only reinforces the conclusion that the overwhelming effect of the Act is to mandate
spending increases.   This conclusion is further supported by the fact that Wal-Mart representatives
averred that Wal-Mart would in fact increase healthcare spending rather than pay the State.

In short, the Fair Share Act leaves employers no reasonable choices except to change how they structure
their employee benefit plans.

Because the Act directly regulates employers' provision of healthcare benefits, it has a “connection with”
covered employers' ERISA plans and accordingly is preempted by ERISA.

The judgment of the district court is

AFFIRMED.

MICHAEL, Circuit Judge, dissenting:
Maryland, like most states, is wrestling with explosive growth in the cost of Medicaid.   Innovative ideas
for solving the funding crisis are required, and the federal government, as the co-sponsor of Medic-aid,
has consistently called upon the states to function as laboratories for developing workable solutions. 
In response to this call and its own funding predicament, Maryland enacted the Fair Share Health Care
Fund Act (Maryland Act or Act) in 2006 to require very large employers, such as Wal-Mart Stores, Inc.,
to assume greater responsibility for employee health insurance costs that are now shunted to Medicaid.
 I respectfully dissent from the majority's opinion that the Maryland Act is preempted by ERISA.   The
Act offers a covered employer the option to pay an assessment into a  state fund that will support
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Maryland's Medicaid program.   Thus, the Act offers a means of compliance that does not impact
ERISA plans, and it is not preempted.

I.

“Medicaid is a means-tested entitlement program financed by the states and federal government” that
provides medical care for about 60 million Americans, a number made up of low-income adults and

their dependent children.   Nat'l Governors Ass'n & Nat'l Ass'n of State Budget Officers, The Fiscal

Survey of States 4 (2006).   Medicaid was originally intended to provide help to the most vulnerable
rather than to a broader population of the working poor and their families.   In short, Congress intended

for the Medicaid program to serve only as the “payer of last resort.”   See S.Rep. No. 99-146, at 312-13

(1985), as reprinted in 1986 U.S.C.C.A.N. 42, 279-80.   Over time, however, Medicaid has become
the payer of first resort for a large percentage of patients.   In 2006 state and federal Medicaid spending
totaled an estimated $320 billion.   Medicaid-the fastest-growing expense for many states-dominates the
state budgeting process around the country.   Program expenditures currently make up about twenty-two
percent of total state spending annually, and these outlays are projected to grow at a rate of eight percent
over the next decade.   Already, between one-quarter and one-third of the states have experienced

significant *199 shortfalls in their annual Medicaid appropriations, suggesting that those with lower
incomes are being pushed to Medicaid at an unexpected (and alarming) rate.

The increase in Medicaid spending is caused in part by the decline in employer-sponsored health
insurance.   In Maryland's words, Medicaid “has been transformed into a corporate subsidy, with
taxpayer-funded employee health care an integral component of [many] an employer's benefits
program.”   Reply Br. of Appellant at 4. Wal-Mart, which is subject to the Maryland Act, is cited as a
company that abuses the Medicaid program.  “Wal-Mart has more employees and dependents on
subsidized Medicaid or similar programs than any other company nationwide.”   J.A. 321.   A Georgia
survey “found that more than 10,000 children of Wal-Mart employees were enrolled in the state's
children's health insurance program ... at a cost of nearly $10 million annually.”   J.A. 89.   Similarly,
a study by a North Carolina hospital found that thirty-one percent of Wal-Mart employees were enrolled
in Medicaid and an additional sixteen percent were uninsured.   In an internal company memo of fairly
recent origin, Wal-Mart acknowledged that “[t]wenty-seven percent of [its employees'] children are on
[Medicaid],” and an additional nineteen percent are uninsured.   J.A. 321.

II.

Maryland has its own Medicaid funding crisis.   The state's Medical Assistance (Medicaid and children's
health) Program now consumes about seventeen percent of the state general fund, and it is one of the
fastest growing components of the budget.   Maryland's 2007 Medical Assistance expenditures are
expected to total $4.7 billion.   Over the next five years the state's Medicaid costs are projected to grow
at a rate that exceeds growth in general fund revenues by about three percent.   Increasing enrollment
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in the program is a contributing factor.   Enrollment growth is being spurred by the continuing rise in
the number of children qualifying for Medicaid due to low family income.   As employers drop or fail
to offer affordable family health care coverage, more and more children of low income employees are
forced into Medicaid or other taxpayer-funded insurance.   Rising health care costs and the increase in
the number of uninsured residents of all ages are also factors that accelerate the growth in Maryland's
Medicaid budget.   Even though many of the uninsured may not qualify for Medicaid, they nevertheless
drive up Medicaid costs under Maryland's “all-payor” system.   The all-payor system requires those who
pay their hospital bills in Maryland to subsidize the cost of hospital care rendered to uninsured patients.
 The costs of treating those who cannot pay are added into the state-approved rates charged to those who

can pay through insurance or other means.   See Md.Code Ann. Health-Gen. §§ 19-211, 214, 219.   The
all-payor rates rise as the number of uninsured persons increases.   Medicaid, as a significant purchaser
of medical care in Maryland, is thus forced to bear an ever greater burden as the number of patients
without employer-backed health insurance increases.

Maryland's annual Medicaid obligations are exceeding legislative appropriations by enormous sums.
 The shortfall in 2006 was estimated to be around $130 million.   The state has made up the deficit in
part by transferring money from other programs.   Such stopgap measures, however, are becoming less
sustainable with each passing month.   To deal with the crisis, Maryland, like many other states, has

sought new ways to constrain health care costs and *200 generate additional revenue for its Medicaid
program.

The Maryland Act is part of the state's effort to deal with the mounting funding pressures.   The Act
establishes the Fair Share Health Care Fund to “support the operations of the [Maryland Medical
Assistance] Program.”  Md.Code Ann. Health-Gen. § 15-142(c).  The fund will receive revenue from
assessments on large employers that fail to meet the Act's spending requirements for health insurance.

Id. § 15-142(e).   The Act requires each employer with 10,000 or more employees in Maryland to
submit an annual report specifying its Maryland employee number, the amount it spent on health
insurance in Maryland, and the percentage of payroll it spent on health insurance in the state.  Md.Code
Ann. Lab. & Empl. § 8.5-103. Currently, four employers in Maryland are subject to the Act. A
for-profit employer, of which there are three, must spend eight percent or more of total wages on health

insurance or pay the difference to the Secretary of Labor, Licensing, and Regulation.  Id. § 8.5-104(b).
Health insurance costs include all tax deductible spending on employee health insurance or health care

allowed by the Internal Revenue Code. Id. § 8.5-101(d).  Nothing in the Act demonstrates an intent to
restrict its application solely to Wal-Mart.

The Act instructs the Secretary to place any revenue collected in a special fund to defray the costs of
Maryland's Medicaid program.  Md.Code Ann. Health-Gen. § 15-142.   In this way, the Act will support
the state's Medical Assistance Program either by directly defraying Medicaid costs or by prompting
covered employers to spend more on employee health insurance.

*** *** ***
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IV.

I respectfully dissent on the issue of ERISA preemption because the Act does not force a covered
employer to make a choice that impacts an employee benefit plan.   An employer can comply with the
Act either by paying assessments into the special fund or by increasing spending on employee health
insurance.   The Act expresses no preference for one method of Medicaid support or the other.   As a
result, the Act is not preempted by ERISA.

ERISA supersedes “any and all State laws insofar as they ... relate to any employee benefit plan.”  29
U.S.C. § 1144(a).   State laws “relate to” ERISA plans if they have a “connection with” or make

“reference to” such plans.   Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 96-97, 103 S.Ct. 2890, 77
L.Ed.2d 490 (1983).   The Maryland Act does neither.

A state statute has an impermissible connection with an ERISA plan when it requires the establishment

of a plan, mandates particular employee benefits, or impacts plan administration.   See Fort Halifax

Packing Co. v. Coyne, 482 U.S. 1, 14, 107 S.Ct. 2211, 96 L.Ed.2d 1 (1987) (state can require
one-time, lump sum severance payments because they would not require the establishment or

maintenance of a plan);  Egelhoff v. Egelhoff, 532 U.S. 141, 147-50, 121 S.Ct. 1322, 149 L.Ed.2d 264
(2001) (state cannot automatically revoke a beneficiary designation of an ex-spouse in a plan policy);

Shaw, 463 U.S. at 97, 100, 103 S.Ct. 2890 (state cannot require ERISA plans to cover pregnancy). 
The Act offers a compliance option that does not require an employer to maintain an ERISA plan,
administer plans according to state-prescribed rules, or offer a certain level of ERISA benefits.   Also,
the Act does not contain an impermissible reference to ERISA plans.   It allows an employer to maintain
a uniform national plan, albeit at a cost.   It is thus not the sort of law that Congress intended to preempt.
 Indeed, the Act is a legitimate response to congressional expectations that states develop creative ways
to deal with the Medicaid funding problem.

*** *** ***

B.

The Act does not impede an employer's ability to administer its ERISA plans under nationally uniform
provisions.   A problem would arise if the Act dictated a plan's system for processing claims, paying

benefits, or determining beneficiaries.   See Egelhoff, 532 U.S. at 147, 150, 121 S.Ct. 1322.   But the
Act does none of those things.   The only aspect of the Act that might impact plan administration is the
requirement for reporting data about Maryland employee numbers, payroll, and ERISA plan spending.
 However, any burden this requirement puts on plan administration is simply too slight to trigger ERISA

preemption.   See Foley, 37 F.3d at 963 (requiring employers to record benefits contributions will not
influence decisions about the structure of ERISA plans and so will not impede the administration of

nationwide plans);  see also Minn. Chapter of Associated Builders & Contractors, Inc. v. Minn. Dep't

of Labor & Industry, 866 F.Supp. 1244, 1247 (D.Minn.1993) (“The requirement of calculating [the
cost of benefits] falls on the employer itself, but does not place any administrative burden on the plan.
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 The requirements of calculating costs and keeping records may somewhat increase the cost of the
benefits plans, but this incidental impact on the plans need not lead to preemption.”).

C.

The Act does not mandate a certain level of ERISA benefits.   A statute that “alters the incentives, but

does not dictate the choices, facing ERISA plans” is not preempted.  Calif. Div. of Labor Standards

Enforcement v. Dillingham Constr., N.A., Inc., 519 U.S. 316, 334, 117 S.Ct. 832, 136 L.Ed.2d 791
(1997).   The ERISA preemption provision allows for uniformity of administration and coverage, but

“cost uniformity was almost certainly not an object of preemption.”  N.Y. State Conference of Blue

Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 662, 115 S.Ct. 1671, 131 L.Ed.2d 695
(1995).

Under the Act employers have the option of either paying an assessment or increasing ERISA plan
health insurance.   This choice is real.   The assessment does not amount to an exorbitant fee that leaves

a large employer with no choice but to alter its ERISA plan offerings.   See id. at 664, 115 S.Ct. 1671.
 According to Wal-Mart estimates, the company faces, at most, a potential assessment of one percent
of its Maryland payroll.   Paying the assessment would thus not be a  financial burden that leaves
Wal-Mart with a Hobson's choice, that is, no real choice but to increase health insurance benefits. 
Wal-Mart contends that it would never choose to pay the assessment when given the option of gaining
employee goodwill through increased benefits.   To begin with, Wal-Mart's bald claim that it would
increase benefits appears dubious.   Wal-Mart has not seen fit thus far to use comprehensive health
insurance as a means of generating employee goodwill.   More important, Wal-Mart's claim that it

would increase benefits rather than pay the fee is irrelevant because the choice to *203 increase benefits
is not compelled by the Act. That choice would simply be a business judgment that Wal-Mart is free to
make.   Indeed, an employer close to the required statutory percentage, such as Wal-Mart, may find it
easier to pay the assessment than to increase health insurance spending.   So long as the assessment is
not so high as to make its selection financially untenable, an employer may freely evaluate whether the
ability to maintain current levels of health insurance spending is worth the price of the assessment.

The majority attempts to distinguish Travelers and Dillingham by contrasting the indirect regulation
of ERISA plans in those cases with what it deems a direct regulation here.   I disagree with the majority's
assertion that the Maryland Act directly regulates ERISA plans.  “Where a legal requirement may be
easily satisfied through means unconnected to ERISA plans, and only relates to ERISA plans at the
election of an employer, it ‘affect[s] employee benefit plans in too tenuous, remote, or peripheral a

manner to warrant a finding that the law “relates to” the plan.’  ” Foley, 37 F.3d at 960 (quoting Shaw,

463 U.S. at 100 n. 21, 103 S.Ct. 2890).   Moreover, Travelers and Dillingham focused not on nebulous
distinctions between direct and indirect effects, but on establishing a general rule for ERISA preemption

that “look[s] both to the objectives of the ERISA statute as a guide to the scope of the state law that
Congress understood would survive as well as to the nature of the effect of the state law on ERISA

plans.”  Dillingham, 519 U.S. at 325, 117 S.Ct. 832 (emphasis added) (quotation marks and citations
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(Cite as: 475 F.3d 180)
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omitted).   The statutes in Travelers and Dillingham were permissible regulations of ERISA plans
primarily because they did not mandate a particular level of benefits or impact plan administration, not

because of the non-ERISA targets of the regulations.   See Travelers, 514 U.S. at 664, 115 S.Ct. 1671;

Dillingham, 519 U.S. at 332-33, 117 S.Ct. 832.

We must similarly focus our inquiry on any threat the Maryland Act poses to the purposes of the ERISA

preemption provision rather than on hazy distinctions between direct and indirect regulations.   See

Travelers, 514 U.S. at 656, 115 S.Ct. 1671.   Congress generally does not intend to preempt acts in

traditional areas of state regulation, such as health and safety.  De Buono v. NYSA-ILA Medical &

Clinical Servs. Fund, 520 U.S. 806, 813-14, 117 S.Ct. 1747, 138 L.Ed.2d 21 (1997).   The purpose
of the Act, to relieve state Medicaid burdens and improve health care for low income residents, falls into

this category.  Travelers and Dillingham demonstrate that so long as the regulation impacts a traditional
area of state concern, and employers are left with an effective choice that avoids ERISA implications,
the regulation may stand.

Rather than fitting within the ERISA preemption target, the Maryland Act is in line with Congress's
intention that states find innovative ways to solve the Medicaid funding crisis.   Congress already directs
states to “take all reasonable measures to ascertain the legal liability of [and to seek reimbursement
from] third parties (including health insurers ... or other parties that are, by statute, contract, or
agreement, legally responsible for payment of a claim for a health care item or service) to pay for care
and services available under [Medicaid].”  42 U.S.C. §§ 1396a(a)(25)(A) & (B).  I recognize, of course,
that the Maryland Act goes beyond this basic directive, but it is nevertheless a legitimate response to the
consistent encouragement Congress has given to the states to find “novel approaches” and to “develop

innovative and effective solutions” to deal with *204 the worsening Medicaid funding problem.  S.Rep.

No. 99-146, at 462 (1985), as reprinted in  1986 U.S.C.C.A.N. 42, 421 (remarks of Sen. Orrin G.

Hatch);  see also Travelers, 514 U.S. at 665, 115 S.Ct. 1671 (recognizing that Congress has “sought
to encourage ... state responses to growing health care costs and the widely diverging availability of
health services”).

*** *** ***

E.

As the record makes clear, Maryland is being buffeted by escalating Medicaid costs.   The Act is a
permissible response to the problem.   Because a covered employer has the option to comply with the
Act by paying an assessment-a means that is not connected to an ERISA plan-I would hold that the Act
is not preempted.
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