
CHICAGO-KENT COLLEGE OF LAW

FINAL EXAMINATION: NONPROFIT LAW

Professor Brody December 20, 2007
Fall Semester, 2007 6:00 -9:00 p.m.

This examination consists of 8 pages, including this cover page.
Be sure you have all the pages.

Please put your examination number (no name) on each bluebook (or typed pages) handed in.

INSTRUCTIONS:

1.  This is a 3-hour exam.  You may consult any written materials, as well as your notes and
outline.  However, you may not access the CD-ROM provided with the course material, or the
contents of the CD-ROM if you downloaded them to your hard drive. Moreover, during this
exam you may not speak with, email, or otherwise communicate with any other person.

2.  The questions are weighted in the same proportion as the amount of time I suggest that you
spend on each question (as indicated at the beginning of each question).  There are a total of
180 points (180 total minutes).  Partial credit is given.  Watch your time, and answer all parts of
all the questions.

3.  Do not simply state conclusions: Identify the governing legal principle or rule of law.  You
need not quote from statutes, cases, or other authority, but you must cite generally to the
appropriate authority or doctrine, if any, to receive credit.  All answers must be recorded in your
bluebook(s) or typed answer sheets.  You will not receive credit for irrelevant or illegible
answers.  I can understand any standard abbreviations (or if you want to make one up, explain it).

4.  While I do not impose a specific page limit, if you are typing your exam, please do NOT cut
and paste explanatory text from your outline – just answer the question being asked, as if you’re
hand-writing your exam.

5.  If you are uncertain about the facts, governing law or anything else in the exam, briefly state a
reasonable assumption and why you are making the assumption, and then answer the question
accordingly.  If two assumptions appear equally reasonable, you may also state how the analysis
would differ if you made a different assumption.

GOOD LUCK!
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I.  [40 minutes total for this question]

On November 21, 2007, the New York Times ran a story by Stephanie Strom call Bridge
World Brouhaha Ends with a Statement, Not Punishment for Players, which read:

The United States Bridge Federation has dropped its effort to punish six members of the
women’s championship bridge team for holding up a sign that said “We did not vote for
Bush” during an awards ceremony last month in Shanghai.

In exchange, the women have agreed to a statement recognizing the federation’s right to
request that bridge teams representing the country refrain from using awards ceremonies
for anything other than accepting medals. “I feel vindicated,” said Jill Levin, one of the
players.

Jan Martel, the president of the federation, said the agreement ended an affair that had
become “divisive” and “polarizing.” 

“We all believe it was in the best interests of bridge to have this resolved,” Ms. Martel
said, “and we all care much more about those interests than our own egos.” She said she
hoped publicity from the dispute would attract new players to the game.

Team members held up the crudely drawn sign on the back of a menu at the dinner
honoring their win in the Venice Cup, the women’s title. They did it, they said, to let
players from other countries who had questioned American foreign policy know that not
all Americans supported the administration.

The bridge federation had threatened the players with a yearlong ban from international
competition, followed by a one-year probation. It had also wanted them to perform 200
hours of community service and sign a statement pointing out which member had come
up with the idea for the sign.

The team’s nonplaying captain, Gail Greenberg, was not part of the settlement, which was
concluded early yesterday morning, just hours before three team members appeared on
“The Early Show” on CBS. 

Ms. Greenberg, winner of six world championships, said she wanted to talk to her lawyer,
Norman Siegel, the former director of the New York Civil Liberties Union, before
accepting the agreement.

“A stipulation of this agreement is that both the U.S.B.F. and the team will not take legal
action against each other,” she said. 



Nonprofit Law Exam / Fall 2007 / 3

“Although I’m not vindictive and have no intention at this moment of suing,” she
continued, “I don’t want to lose my right to sue in the future if, one, they do some harm to
me that I’m not currently aware of or, two, that they feel free to write in their bulletin
anything they want about me.”

The sign that was held up at the dinner was warmly received by attending players from
other countries, but reaction among Americans there was mixed, Ms. Levin said. Shortly
after the team returned to the United States, the federation told its members they would
face a disciplinary hearing at the Fall North American Bridge Championships in San
Francisco at the end of this month.

Team members worked to reach a settlement with the federation, but its terms – including
the ban from international competition – were deemed too onerous. When those terms
were disclosed in news reports, a vocal group of opponents began a campaign to force the
federation to drop its demands.

“A lot of people thought what we did was inappropriate but were so horrified by the
severity of the sanctions that they came down on our side, even though if you had asked
them to vote on what we did they would have voted against it,” Ms. Levin said. “The
punishment was so disproportionate to our action, and a lot of very well-respected players
who had been sitting on the sidelines objected strongly once they learned about it.”

The American Contract Bridge League, which accounts for a substantial portion of the
federation’s financing, was considering proposals that would cut its support. Jim
Kirkham, author of one of the proposals, said he had withdrawn it but declined to
comment further.

Based on the facts as reported in this story –

      a. [20 minutes]  On what basis could a member of the United States Bridge Federation
bring a court challenge to a disciplinary decision?  Discuss any legal limits on such action
by the Federation and the availability of judicial relief.

      b. [20 minutes]  Does the described behavior by the members at the awards ceremony
jeopardize the federal income-tax exemption of the Federation or of the American
Contract Bridge League (see last paragraph of the story)?  Does your answer differ
depending on whether the entity is exempt under subsection (c)(3) (charity) or under
subsection (c)(6) (trade association) of § 501(c)?  Discuss.
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II.  [One hour total for this question]

On November 29, 2007, the Chicago Sun-Times ran a story by Tim Novak called Obama
Helped Ex-boss Get $1 Mil. From Charity, which read:

Seven years ago, Sen. Barack Obama was on the board of a Chicago charity when his
former boss, [Mr.] Allison S. Davis, came looking for money.

At the time, Davis was a developer represented by the law firm where Obama worked, as
well as a small contributor to Obama’s political campaign funds. He wanted the charity to
help fund his plans to build housing for low-income Chicagoans.

Obama agreed. He voted with other directors of the Woods Fund of Chicago to invest $1
million with Neighborhood Rejuvenation Partners L.P., a $17 million partnership that
Davis still operates.

It’s not clear whether Obama told other board members of his ties to Davis, whose family
would go on to donate more than $25,000 to Obama's political campaigns, including his
bid to be president of the United States.

“Let me get back to you on that,” Obama presidential campaign spokesman Bill Burton
said when asked about that two weeks ago. He never did.

But Burton defended Obama’s voting to invest the charity’s money with Davis rather than
abstaining to avoid the appearance of a possible conflict of interest.

“It was a worthwhile project,” Burton said. “It’s not a conflict of interest to do what’s
right for your community.”

The Woods Fund – whose board is chaired by Laura Washington, an opinion-page
columnist for the Chicago Sun-Times – has no records to show whether the board knew
about Obama’s ties to Davis, said Woods Fund president Deborah Harrington.

Under its agreement with Davis, Harrington said, the fund cannot disclose how Davis has
spent the money.

Davis declined to comment.

City records show Davis used some of the money to build a 72-unit apartment building
for senior citizens at 87th and Ashland. The $10 million project – built with a $5.7
million loan from the city – netted Davis nearly $700,000 in development fees, city
records show. His son Cullen Davis is paid to manage the building, which opened three
years ago with a ceremony featuring Mayor Daley.
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Davis, who’s now business partners with Daley’s nephew Robert Vanecko, has known
Obama for years. Obama began serving on the Woods Fund board in 1993, the same year
he was hired as an associate lawyer with Davis’ small Chicago law firm, Davis Miner
Barnhill. Obama kept working there until he was elected to the U.S. Senate in 2004.

No longer on board

Davis quit the firm in 1996 to become a developer. But he continued to use his former
law firm to represent him.

As a developer, Davis’ partners have included Tony Rezko, the now-indicted political
fund-raiser who has been among Obama’s biggest political supporters.

A few months after Davis left the law firm, Obama won his first political office – a seat
in the Illinois Senate. His campaign contributors included Rezko and Davis.

Two years later, Obama wrote to city and state officials, urging them to give money to
New Kenwood LLC, a company that Davis and Rezko formed to build an apartment
building for low-income seniors at 48th and Cottage Grove.

Davis and Rezko were building that project in 2000 when Davis approached the Woods
Fund, seeking its investment in future projects. Besides Obama, Davis also had ties to
another of the not-for-profit organization’s seven board members – Howard Stanback, a
former city aviation commissioner who worked for Davis at New Kenwood.

Stanback was the board chairman of the Woods Fund, a $68 million foundation “whose
goal is to increase opportunities for less advantaged people and communities” by giving
money primarily to not-for-profit groups involved in housing, the arts and other areas,
according to its Web site.

While Obama voted to make the $1 million investment with Davis, Stanback abstained,
Harrington said.

Stanback and Obama are no longer on the Woods Fund’s board. Obama left in 2002.
Stanback left last year. 

Based on the facts as described in this story – 

      a. [20 minutes]  How do these facts call into question Barack Obama’s exercise of his
fiduciary duties to the Woods Fund?  Does you answer differ on whether this transaction
is viewed as an investment or a grant?
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      b. [20 minutes]  Assume that the Woods Fund is federally tax-exempt under § 501(c)(3),
but is NOT a private foundation.  Does the behavior described in the news story
constitute an excess-benefits transaction under Internal Revenue Code § 4958, and/or,
worse, constitute private inurement that jeopardize the Woods Fund’s (c)(3) status? 
Explain.

      c. [20 minutes]  If you were counsel to the Woods Found, what procedure would you have
recommended (and how might you have maintained the minutes) to best support a
position that Obama had faithfully exercised his fiduciary duties (under state law) and to
best protect the transaction from attack by the IRS (again assume that the Woods Fund is
a (c)(3) but not a private foundation)?

III.  [40 minutes total for this question]

On November 24, 2007, the Colorado Springs Gazette ran a story by Brian Newsome
called Profit Is Against Donor's Wishes, which read as follows:

Virginia Trembly turned down many suitors anxious to buy and develop her 300 acres in
northern Colorado Springs more than 25 years ago. She chose to give the land to the
University of Colorado at Colorado Springs with clear restrictions that it would go to
education rather than a profit-making venture. 

Today, the growing university says its plans for the property – building a research park
with specialized science labs – would do just that. But Trembly’s daughter, Susan J.
Watts, isn’t convinced. 

She sees the possibility of private companies profiting from such a concept, which she
said would violate deed restrictions. Her mother died in 1990. 

“I want my mother’s gift to be handled with integrity,” Watts said. 

Watts and university officials plan to meet Tuesday to discuss what could become a
sticky issue involving one of the major parts of the school’s future. 

Colleges sometimes walk a fine line as they try to meet wishes of generous donors while
doing what they think best serves students. 

Princeton University, for example, was sued by heirs of a supermarket fortune over a
donation now valued at $880 million. They contend the school didn’t do what it promised
the donors. 
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Yale University returned $20 million to a billionaire alumnus who said the school never
created classes he had asked for. 

Watts said that she doesn’t intend to take legal action, and that she hopes to find common
ground in discussions with the university. She and her two grown children are the only
heirs. 

University spokesman Tom Hutton said that the land, east of Nevada Avenue and north of
Austin Bluffs Parkway, has not been developed and that any plans to do so will comply
with deed restrictions. 

A research park is a concept found at universities across the country. There’s no question
that such parks are educational. Students and faculty members conduct research in
specialized labs, often with technology or tools not found in a basic chemistry or biology
department. 

Based on the facts as reported here – 

     a. [20 minutes]  Assume the attorney general brought an action against the University of
Colorado at Colorado Springs to enforce the terms of Ms. Trembly’s gift.  Do you think
the University’s described use of the gift is a violation of the donor’s intent?  What
additional facts, if any are necessary, could indicate a violation?

     b. [20 minutes]  Assume instead of the described facts that the University has brought a suit
to modify the gift restrictions, asking permission to develop the property into low-income
rental housing, a desperate need in the local community.  What is this type of proceeding
called, and how would the court likely rule?  Explain.

IV.  [40 minutes total for this question]

In August 2007, the Associated Press ran the following a story called Vuitton Shop Will
Be Part of Los Angeles Public Art Exhibit, which read:

It is a public art gallery. It is also a boutique.

For a few months, a gallery at the Museum of Contemporary Art in Los Angeles will
features a store selling pricey Louis Vuitton handbags and other luxury leather goods.

The shop-gallery will offer limited-edition handbags at $875 to $920 featuring designs by
Japanese artist Takashi Murakami during an exhibition of his works that runs from Oct.
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29 through Feb. 11.

MOCA will not receive any rental fees or profits from the shop. But some observers are
puzzled by the appearance of a high-end commercial venue in a non-profit museum.

“What’s happening in museums is that the lines between commerce and pure art are
increasingly blurred,” Selma Holo, director of the Fisher Gallery at the University of
Southern California, told the Los Angeles Times. “So with respect to the Murakami show
and the Vuitton shop, one has to wonder whether it is meant as a celebration of the trend,
a critique of the trend or a satire?”

MOCA officials say the store is necessary to convey Murakami’s work, melding
commerce and art.

“People have touched base with the play between the commercial arena and high art, but
this is a little more confrontational,” MOCA Chief Curator and show organizer Paul
Schimmel told the Times.

Schimmel said a museum mock-up of Murakami’s commercial items would not have
worked.

“I felt that the experience could only be achieved by having an operational one, rather
than a fixed, embalmed replication,” he told the newspaper.

“One of the key elements of his work is the way in which he melds commercial practice
and fine art and really makes no distinction between the two,” MOCA Director Jeremy
Strick said.

Does allowing for the operation of a commercial Louis Vuitton store in the manner described –  

a. [20 minutes]  Jeopardize the Museum’s federal income-tax exemption under §
501(c)(3)?  Why or why not?

b. [20 minutes]  Result in unrelated business income tax (UBIT)?  Why or why not?

YOU’RE DONE – CONGRATULATIONS, AND HAVE A GREAT HOLIDAY!
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