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. thaie < NEUSOPTIR 1.
IN THE UNITED STATES DISTRICT COURT = ‘===
POR THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Huneington

DENNIS PRINCE, individually and as
Administrator of the estate of
lftugio Prince;

ROLAND STATEN, individually and as
Adminisctrator of the estates of
Gladys Staten, Kevin Staten and
ti'e unborn child of Gladys Staten;

e e0 60 0s es o4 ee

i BOSL> TRENT, individrally and as -
1 Adzyvistrator of: :he estates of
! ' Herry Trent, John “::int, Gene

. Trent and Dellie Trerc;

o-no.noc-n-uuuuunu"

j and
: . ADDITIONAL PLAINTIFFS LISTED IN
: APPENDIX A
‘ -
Plaintizfs
v. CIVII Agtion
) NO- . 363‘& * -
" THE PITTSTON COMPANY, a Delawa:e i

; : and Virginia Corporaticn,
; 250 Park Avenue
New York, New fork 10017,

¢ e e ..

o ee

Defendant :

CCMPLAINT

Plaineiffs, for their complaia., tring ehis eivil

action by their attorneys and complairn and allegs as .
. follows:

l. The jurisdiction of this Cour~ .cises under
W1 U.S.q...loctieu 133a.

2. The matter in controversy e:ceeds. ‘for each
of tho individually-iaimed Plaineiffs, tne sum or value of

$10,000, exclusive of interest and ccscs.
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I. LIABILITY

PIRST CAUSE OF ACTION

Parties

3. All plaintiffs are citizeas o: the State of
West Virginia or of a state other than the states in
which the defendant, The Pittston Company, is incorpo-
rated or has its principfl place of business.

4. The defendant, The Pi:t;ton Campany, is a
corporation anorpgra:ed under the laws of the states
of Delaware and Virginia, and has i:s.p:inci;a: place
of business in a i;a:e other than the s:atc'ot West
Virginia. Pittston's principal executive offices are
4t 250 Park Avenus, New York, New York 10017, and |
?1=:;toq'sipr$ncipgllopc:;tinq_qt!icqs are in Dante,
Virginia. :Piétseop is licensed to do business in the
State of West Virginia and is doing ﬁusiuc;s in the
Socuthern District of West Virginia.

S. All plaintiffs are persons who suffered
grievous t#juzy as a direct and proximate <-esult ot.ehc
defendant's actions and failures to act, 14 mOT® partic-
ulazly alleqed heresafter.

6. Defendant, The Pittston Cospany (°Pittston®)
has beea inethe coal mining business fcr many years and
is one of the largest coal companies in the United States.
on or about June 1, 1970, Pittston acquired the Fuffalo
Mining Campany, which also has been in the coal ~iaing

business for many years.
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7. "Pittstecn is liable to the plaintiffs for
Pittston's own acts and failures to act, as a joint tore-
feasor with Pittston's wholly-owned subsidiary, the

Buffalo Mining Campany.

8. Pittston also is liable to the plaintiffs for

Pictston's own acts and failures to act, and for the acts

and failures to act of Pittston's wholly-owned subsidiary,
the Buffalo Mining Cempany, which is the alter ego and
business conduit ég Pictston, dominated, directed, and
controlled by Pittston and maintained by Pittston in cor-
porate form and na;e only.

9. Pittston also is liable to the plain:iéta for
Pittaton's ;wn acts and failures to act and vicariously
fo:”eh;'ncf;.nnd"zailu:ds to act of Pittston's wholly-

owned subsidiary, the Buffalo Mining Company,. on the .Dasis
of respondeat superior.
The Buffalo Creek Disa;:er

10. Prior to and on Pebruary 26, 1972, the
defendant conducted a coal mining oparatica in Legan
County, West Virginia, in the inmediate vicinity of the
tewn of SAundcra.‘Hoaz virginia, and of tWo watercourses --
Middle Pork and Buffalo Creek. This coal mining operation
will be ref&rred to hereafter as the “Buffalo Creek Coal
Nining Operation.®

2. Prior to and on Pebruary 26, 1272, the defen-~
dant's Buffalo Creek Coal aining opo:n:ion.ineludod a

aunber of coal mines (underground, strip and auger
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coal mines), an enormous burning csal refuse pile (here-
after referred to as the "Burning Refuse Pile") approxi-
mataly 200 feet high and over 1,000 fee: long, located
near the mouth of the Middle Fork of Buffalo Creek, lLogan
County, West Virginia, plus three refuse piles used as
dins along the Mi#dl@ Pork above this Burning Refuse

Pile. The éi:st refuse pile d§n (“Dam 17}, constructed
from coal mine refuse, was app:o;ima:ely twenty feet high.
Ths second refuse file danm ("Dam 2°%), also canst:uctad
from ccal mine :e!gée, was approximately twenty feet high.
The third refuse pile dam ("Dam 3°), also constructed
froea coal mine refuse, was approximately forty-five to
sixty feet high and was still being enlarged by £hc '
duipi;q_qt coal mine ?etuqa imngﬂia:ely srior to its
failure onvreﬁru;:y 26, 1972, |

12. Except for the Burning Refuse Pile Ln‘d Dams 1,

‘2 and 3, Middle Pork would be a natural drain or

watercourse, approximately six feet wide aad yix inches
deep. As Dams 1, 2 and 3 were conscructed and enlarged,
the water that ran uncbstructed down Middle Pork to
Buffalo Creek was impounded.

13. B8y Pebruary 26, 1972, the base o Dam 1
stretched P8 feet across Middlae Pork Valley and was
about 337 to 498 feet thick frem front to back. The
bank of Dam 3 was about 43 feet high on the right (north-
east) abutment, and rose gradually to the sea:hvc;c-uh.rn

it was sixecy fest high.
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* 14. The refuse pile herein referred to as Dam 3
impeded drainage and impounded water, and as more and
more ccal mine refuse was dumped on top of and behind
Dam 3, drainage through Damul became more and more im-
peded and obstructed and water began to be impounded be-
hind Dam 3 to a greaée: and greater extent. By
February 26, 1972, approximately 21 million (21,000,000)
cubic feet, or approximately 130 million (130,000,000{
qalloqs. of water and 200,000 cubic yards of sludge and
silt were anoundeq behind the refuse pile herein raferred
to as Dam 3., )

15. Por some time prior to February 26, 1972, up

~until approximately 8:00 a.m. on February 26, 1972, the

-defandant negligently and wiiltully did:

.

B rm® e e ramcCcaEE @ oo re e wBEm. - aEEee® 6o ———

(a) use coal mine refuse to obstzdc: a pptu:ai
watercourss an@ negligently permit a fize to burn in
ccal mine refuse in front of large bodies of wazar;

(b) design, coﬁs::nc:, operats, maintain, use
and/or enlarge the burning refuse pile, Dams 1, 2 and 3,
the inpoundment of water bchxnd Dam 3, and the poola of
water bshind Dams 1 and 2.

(e) fail to inspect the burning refuse pile,
Dams 1, 2 and 3, the impoundment of water behind Dam 3,
and the  pools of water behind Dams 1 and 2;

: (@) £ail to reinforce Dam 3 and to ceastruct an

anergency spillway arcund Daa 3J;
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(e) fail to warn the res:dents of Bpffalo Creek
Valley of the impending danger that Dam 3 would fail or
of tha failure of Dam-J: and

(t)_ interfere with, obstruct and deter o:pe::
frem warning the residents of Buffalo Creek Valley of
the impending dange:':hat Dam 3 would fail.

16. Paragraphs 17 through 30 contain tome of
the facts demonstrating the above-aileged negligent
and willful acts and failure to act of :Sc defendant.

17. Defendant knew or should have known, for many
years, not to use‘;oal mine refuse to obstruct a water-
course and not to permit a fire to burn in coal mine
refuse in front of a large body of water.

_ 18, Defendant knew or should have known that on
October 21, 1;66; in Aberfan, South Wules, Uni%ed King-
dam, a massive coal mine :Qtusc pilé shifted and slid
dowr ;;on the community of Aberfan, destroying a school,
eightaen houses and other property and killing l44 men,
women and children, o whem 116 were children,

19. Defendant xnew or should have Jnown that, as

4 result of the Aberfan disaster, the U.S. Geological

.Survey and the U.S. Bursau of Mines conducted an investi-

gation of coal mine refuse piles in the United Stzates to
sas if the Aberfan disaster could repeat itself in the
United States; and that on December 9, 1965, the U.S.
Geological Survey and the U.S. Bureau of Mines inspected

the coal mine refuse pile (Dam l) at Middle Fork, the
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only dam then in existence on Middle Fork, and found
that the impoundment of 5 million cubic feet of water te-
hind Dam 1, for settling of material and wash water,
lacked an adéquaee spiliway and could overtop Dam 1.
Defendaht knew, or should have known.'of the report of
thia'lSGS inspectionL

20. Subsequent to and despi:e the 1966 report of
the U.S. Geolcqical Survey and the U.S. Bureau of Mines,
Dam 1 was substantially increased in elevatxcn ind Dams
2 and 3 were constructed.

21, On a:nleas: one occasion, one of the dams

cracked and/or was overtopped causing some damage in

the town of Saunders, West VL:q:.m.a, medu:ely balau

':ha dans and the bu:ninq gob p;le.

22. In 1971 a snall failure onzurzed on the down-
strean side of Dam 3 toward the right abutment sid§,
causing the coal mine refuse from Bam 3 to slide into
Pool 2 frao Dam 3; the defendant simply zeplaced this
lost aaterial by dumping more coal mine refuse oa Dam 3.

2). The defandant improperly designed, coastructed,
cperated, nalntai;cd. used and enlarged Dcn.3.

24. Dam ) was unstable under the conditions im-
posed uponrit by defendant.

2S. PYor approximately a year or more pricr to
Pebruary 26, 1972, "boils® of black water of about the
color of the pool upstream of Dam 3 amerged into the

CIEED ¢ D NN UG -
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relatively clear water of Pool 2 between Cam 3 and Da= 2.
These boils indicated that excessive seepage had ercded a
snall flow path, or ®pipe® in the foundatisn cf Dam 3.
Such piping is a well kﬁown danger signal., Nevertheless,
defendant made no effort to inspect Dam 3 or the poel of
water in front of Dam 3 to check for evidence of *piping*
in the foundation of Dam.J.

26. The defendant did not provide an adequate
prograa of :3Chniq§l.Lnspections of bams-l, 2 and. 3, and
the burning refuse pile, and did not :ontinuously aonitor
Dams 1, 2 and 3 dd}ing periocds of high precipitation.

27. The defendant constructed no emergency spille

way or other adequate water-level contrals for Dam 3 to

perait the runoff of any of the 21 million cubic feet or

‘130-iillion“qilidﬂs“ot'Qd:e:'hat needed by it, and took

no msasures to allow norial drainage to occur past Dan'J.
28, The d.!e;dane did not formulate any emer=-
gency plan for negating the hazard of rising water be-
hind Dam 3 and warnirg persons §ownat:eam of possible
flooding from Dam 3, although defendant knew or should
have known, inter alia, that Dams 3 and 2 had failed on
prior occasions, that Dam 3 was a hazard, that thers
vers apparently impending dangers with respece to' Daa 3,
that residents of Buffalo Creek Valley had been con-
cerned as to the stability of Dam 3, that a coal refuss
Pile wvas the cause of the 1966 Aberfan disaster, that in

1966 a United States Government report on Dam 1 had
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indicated that Dam 1 lacked an adequacte spillway, and
that the State of West Virginia officials thought Dam 3
needed reinforcement and an emergency spillway.

29. The defendant did not alert or warn, in any
way, the residents cg the Buffalo Creek Valley, the plain-
tiffs, the deceased persons :éptesented by the plaintiffs,
local public officials, local radio stations or TV sta-
tions, stats public officials, or federal public officials,
including the National Guard and the Burceau of Mines, (a) of
the apparent impending dangers and Pittscon's concern
and alarm, on February 24, 25 and the morning of Pebru-

ary 26 prior to the dam's failure, for the stability

of Dam 3, and (b) of the failure of Dam 3.

'30. Tha defendant interfered with, cbstructed ana
deterred efforts by concesned pc?aons to learn of the im- |
pending dangers and concern and alarm for NDam l’s.stabiliey
and to alert and warn cther persons of the impending dangers
and concern and alarm for Dam 3's stability.

31. The defendant's acts and failures to act, as
alleged above in paragraphs § through 30, were negligent,
grossly poqliqcn: and in wanton, willful, reckless and
intentional disregard of the lives and property of plain-
tiffs and 'phuu!t: ' decedents.

32. On Pebruary 26, 1972, as a direct and proxi-
mate result of the defendant's negligence, gross negli-
qgencs, and wanton, willful, reckless and :intsational

disreqgard of the lives and property of the plaintiffs and
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plaintiffs' decedents, as alleged above in paraqgaphs é
through 31, Dam 3 failed, Dams 1 and 2 failed, the burn-
ing refuse pile exploded, and an estimated 130 million
(136,000,000) gallons of water and about one million
{1,000,000) tons of refuse material descended upon the
persons and property downstream 92 Dam 3 == killing at
least 118 men, uoﬁen and children, some o€ whom are still
nisn;ng: Qorinusly, and in many cases, permanently, in-
juring thousands of persons in b'cdy and mind; totally
destroying over five hundéed homes and over £o:t¥ mobile

homes; damaging over 250 additional homes; destroying

approximately 1,000 automobiles and trucks; leaving

.approximately 4,000 persons homeless, without water,

-electricity, telephone, or transportatior; destroyiag

coammunity nhd fanily lifs nurtured cvar many qcn-:ntiaﬁs;
!o:cin§ nunerous.coa1 uiAe:s out of work; and directly
and proxinately‘causing the damages suflered and con-
tinuing to be suffered by plaintiffs and plaintiffs’
dacedants, as more pa:ticula:iy set forth in Section II

and Appendix B attached hereto.

SECOND CAUSE OF ACTION

33. Plaintiffs repeat and re-allege pacagraphs 13
»

through 32 hereof.

34. Tha defendant designed, ccastructad, used, and’
vas in éanplceo control of, an ultra-hazardous activity,

i.e., the dumping of cocal mine refuss, the maintenancs

e -
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of a burning refuse pile, the impoundment of massive
amounts of water, and the obstruction of a natural water-

course, as more particularly alleged above. Therefore,

defendant is absolutely liable, as a matter of law, for

the damages suffered by plaintiffs and plaintiffs' dece-

dents, as the dizecc and proximate result of defendant's

ultra-hazardous activity, ‘
3S. Defendant's ultra-hazardous ;ctivi:y was and

is the direct and proximate cause of the damages suffered

and continuing :o"pc suffered by pla¢n:i£§s and plaintiffs’

decedents, as more particularly set forth in Section II

and Appendix B attached hsreto.

THIRD ZAUSE OP ACTION

36. fl‘in:i!!l repeat and re-illege ?Araqraphi 3
through 32 hereof.

7. Dot.ndiht created, maintained, used, and/or
kapt in existence, for its own use, c.public and private
nuisance, i.e., a burning refuse pile, Dam ), Dams 1 and
2, the massive impoundment of w;:.: behird Dam 3, and
the éools oi watsr behind Dams 1 and 2, all as mere
particularly alleged above. rh-r-z;:., dafendant {s ab-
solutely 11'&1., u: 4 matter of law, for the damages
suffered by plaintiffs, and plaintiffs' decedents, as
the direct and proximate result of Pittston's unlawful,
unauthorized and illegal acts in creating, maintaining,
using, and kdcpinq in existence, for their own use, a

public and private nuisancs.

-
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38. The defendant's nuisance was and is the di-
zect and praximate cause of the damajes suffered and
continuing to be suffered by plaintiffs and plaiftilts'
decedents, as more particularly set forth in Section II

and Appendix B attached herets.

FOURTH CAUSE OF ACTION

39. Plainciffs repeat and re-allege paragraphs 3
through 32 hereocf. |
40; The d:fendant Yiola:ed !gde:;l s#tety laws,
regulations and siéndaxda. More particularly, the defen-
dant vioclated the Pederal Coal Mine Health and Safety
Act of 1969, 30 U.S.C. Section 801, et seq., and mandatory’

safaty standards for the surface work areas of uﬂdu:-

- ground coal mines issued pursuant to 30 U.5.C. Sec-

tion 811(a) of the Pederal Coal Mine Health and Safety:
Act of 19695 e.q9., standards for refuse piles in general
(30 C.P.R. Section 77.214), standards for construction
of refuse px;-a (30 C.P.R. Section 77,.2185) an4 standarzds
for construction, inspection, reporzing and record ksep-
ing with :oaf.c: to retaining danms (30 C.F.R. Sec~-

tion 77.216).

o

4l. More particularly, the federal manadatory
safety st;;daxda for the surface work aresas of under-
ground coal aines require, inter alia:

loctign 77.215(a) — refuse deposited on a pile
shall be spread in lavers and cocmpacted in such a maaner

30 as to minimize the flow of air through the pile;

.

20 duoup e o5 TS
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Section 77.215(b) == refuse siall A2t be de-
Posited on , burning pile except for the purpose of cop-
trolling o extinguishing a fire;

Section 77.215(¢c) == clay or other Sealants sha1)
be used o seal the surface of any refuse pile in whien
4 spontanecus ignitioQ has occurred;

I ] Section 77.215(e) == refuse pilas fhall not he

: - '+ pursuant ¢g Paragraph (a) of this Section 77.21¢ shall
be reported and the repore shall be countersigned by
Particular persons Specified by the fedaral sandatory
safety standards.,

42. 7The Pederal Coal Mine Heaith and Safety Act
and the safety atinda:d: i:sued-pu:suant to that Acs
were intanded to Provide the highese Possible standards
in health ang safety in ccal mining, :p PFotect persons
dependent cn the safacy of coal ®Bining for their hsalch
and Uvelihood, 2o pProtece pcrs&n: dependent upon the

* - - ¢ et - ..
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efficiency and productivity of the national coal indusesy,
€0 pravent coal mining accidents and disasters, to prevent
injury to cocal miners and thei:r families, and, in partic-
_ular, to protect perscns such as plainctiffs and plaintiffs’
decedents,
43. Dam 3, Dams 1 and 2 and the burning refuase

Pile were designed, constructed, maintained, used, en-
larged and continued in existence in violation of ghe
Podaial Coal Mine Health and Safety Act and mandatory
safety standards for the surface work areas of under-
ground coal mines I;sued pursuant to that ::t.

44. All plaintiffs are coal @iners, members of

thelr families, or persons directly dependent upon the

safety of coal mining for their own health, Thersfore,
defendant is liable, as a matter of law, for the damages

. suffered by plaintiffs and plaiﬁﬁi!!s’ d.ccdént: as a

direct and proximate result of the defendant's violations
of federal saz;ty regulations.

43. Defendant's violc:ioqs of federal sa!c:}
Tegulations were and are the direct and proximate cause
of :ﬁn danages suffered and continuing to he suffered
by plaintigss and plaintiggs! decedenty; as more par-
ticularly ses forth in Section 12 and Appendix B at-
tached hareto.

—— o —
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FIFTH CAUSE QF ACTION

46. Plaintiffs repeat and re-allege paragraphs 3
through 32 hereof.

- 47. The defendaat violated safety laws, regula-
tions, orders and interpretations of the State of West
Virginia and its adninis:zative agencies. More particu-
larly, the defendant violated Section €l1-3-47 of the
West Virginia Code which provides that it is a crime to

construct a dam or other cbstruction more than fifteen
-

feet high across 4ny stream or watercourse Or to construct
a dam or other obstruction more than ten feet high if it
creates a body of water of ten or more acres unless both

the design and construction shall have been declared to

. be safe by the Public Service Commissien of the State of

West vtzginia:

48. The defendant violated the statutory safety
standard (Section 61-3-47 of the West Virginia Code), by
constructing and enlarging Dam 3 without obtaining design
er construction approval from the Public Services Commis-
sion of the State of West Virginia. The defendant clfa
vtola:od‘:ho West Virginia statutory safety standard by
ignoring and refusing to comply with specific safety re-
quests made,by the Public Service Canmission of the
State of West Virginia with respect to Dam 3, including
fequests that an emergency spillwvay be constructed
for Dam 3 and that Dam 3 be reinforced.

* 9
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49. All plaintitfs are persons intended to be
protected from improperly designed and constructed dams
such as Dam 3, prohibited by the West Virginia sctatutary’
safety standard (Section 61-3-47 of the Wesat Virginia
Code). Therefore, defendant is liable, as a matter of
law, for the damages :uffe:ad.by plaintiffs and plain-
tiffs' decedents as a direct and proxima‘.e result of

defendant's violations of safet§ regqulations.of the State
: \

of West Virginia. *

50. Defendant's violations of the safe:é regula-
tions of the State of West Virginia were and are the
direct and proximate cause of the damages suffered and
e;neinuing to be suffered by plainciffs and plaintiffs’
do;;dqnta, as mors particularly set forth in_sfction 11

aad Appendix B attached hereto.

II. COMPENSATORY DAMAGES

S1. As a direct and proximate result of the defen-
dant's negligent acts and failures tb act, and as’'a direct
and proximate result of the dcféndan:‘a uletra-hazardous
activity, and as a direct and proximates result of the defen-
dant's suisance, and as a direct and proximate result of
the defeadpne's viclations of the Fedsrsal Coal Mine ;311:5
and Safety Act and the mandatory safecy Jtandards issued
pursuaast to th-.A:t. and as a direct and proximats result

of the defendant's viclations of safety statutes and

. ® R -
- e coms e . . . - cmmme o
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interpretations of the State of West Virginia, as more

particularly alleged in Section I above:

A. The deceased persons whom plaintiffs represent
suffered intense physical pain and mental anguish aad
lost their lives by drowning and/or .n other ways, and
lost all of their perscnal and/or real property; and

8. Plaintiffs suffered intense physical pain and
mental anguish, and/or the loss of immediate members of
th‘i; family and/or close personal friends; and/or lest
all, or a large part, og their personal and/or real prop-
erty; and/or lost their previous community and family

1ife; and/or lost their physical and/or mental health;

. and/or -received injuries to their bocdies (all or a por<

tion of said Lnjuxin: being permanent Ln nature); and/or .
suffered and continue to suffer extensive medical expenses;
and/er lost wages from employment; ‘and/or suffered in their
ability to make a living; and/or incurred and coatinue

to incur great expenses in attempting to suppert and main-
tain the :-lﬁinlaq membeczs of their families; and/or have
been forced to live in undesirable and severely depressing
ei:eulntancci at great expense of time, money and .!!oté:
and/or lost :S. companicnship, services. socliety and/or
consortiufl of izmediate members of thoir ‘amily hnd/ec
close personal friends of themselves or their children;

and/or suffered humiliacion, insult and aggravation)




and/or other members of their family,
S2. More particuiarly, plaintiffs have suffered
damages in the amounts set forth in Appendix B attached

hereto.

IIX. EXEMPLARY DAMAGES

S3. Pittston's actions and failures co act in
con#.ction wich Dam 3! Dams 1 and 2, :hé burning t;tuae
pile, éﬁe massive ;np;undment of water benhind Dam 3, and
the pools of wa:afcﬁehind Dams 1 and 2, as more partic-
ularly alleged in Sections I and II above, and as further
alleged in this Section III, were done wvantonly, wille
th}y, intantionally, recklessly, maliciocusly, con-
'icibusly.'lndfin4¢euplcee disregard of the consequences’
to the lives and property of plaintiffs and ﬁla;neitzs'
decedents; and Pittston's gross negligence and uaﬁgon,
uilléul, intentional, reckless, conscious and maliciocus
conduct in complete disregard of the consequences to
plaintiffs and plaintiffs’ dccoéfn:s was the direct
and proximate cause of the damages suffered by plaine-
tiffs and of the deaths of plaintiffs’ decedents. Ace
cordingly, 't.n addition to compensatory damages due then,
plaintiffs are entitled to damages of an exemplacy and
puaitive nature.

'Si. In order to punish Pittston for its wanton

and reckless disregard of human life 2nd property and
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to deter Piteston from continuing such wanton and reck-

lass diarega:d of human life and Property, exemplary

damages must be calculated in such a way and in such an

amount, together with Compensatory danages, so as to

Provide an effective Punishment and deterrence of Pittston,
S55. Pittseon has asserted, in jits £ilings wieh

the Securities and Exchange Cammission, that although

the aggregate claims 4gainst Pittstcn will be substan-

tial in amount, Pittsten “believes Lhat the ultimate
F)

result of such cla@ns should not be Daterial in rela-
tion to the company's consolidated financial pesition®
(emphasis added), To effectively Punish and deter
Pittston, the effect on Pittston must be taterial in
:clation to its consolidated tinancial posicion.
YVSG. xn determining the amount of cxnnplary

dannqoa which would Provide an effective puuiahnen:
and daecrzcnca of d.l:ndaat Piteston, Pittseon's
ability wo pay nua: be considered. In the fiscal year
ended December 11, 1971, Pictston earned net incoae of
dpproximataly $42 aillion, anl&dinq extraordinary
Credits of $8 million, and ies nec worth as of Decem-’
ber 11, 1971, was 4Pproximately $208 million.

s7. e Accordingly, effective Punishment and deter-
fence of defendant Pictseon Tequires that the exenplary
damages, .based an Pitcseon’y ability o pay, in what vas

the worst ccal fefuse-water disaster in the history of

N s o ST (Baes camme , . -t . - o
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the State of West Virginia, amount to at least $2! mil-
lien, in addition to compensatory damages.

$3. Exemplary damages are required not qply ef-
fectively to deter defendant Pittston but also effec-
tively to deter others in like situations to Pittston.
Although, it has been clear for many years in West
Virginia that coal refuse piles should not be used to
impound large amounts of water, and should not be per-
mitted to burn for a number of xcar;, Piteston and pos-
sibly other coal cgmpanies in the Buffalo Creek area
have used for uan§.ycaxs, and continue imoroperly to
use, c¢oal refuse piles as water impoundments and con-
tinue improperly to let coal refuse piles burn for many
years. To deter Pittston and any such cther canﬁfnies
' from continuing to flaunt the law in the use of ceal
refuse piles as vater inpoundman:s,‘-xanpla:y damages
must be awvarded in an amount, together with compensatory
damages, suiticicn: to deter not only Pittston but alse

these other companies.

= IV. INJUNCTIVE RELIEF

$9. Plaintiffs repeat and re-allege paragraphs
1 through 50 harsof.

“.' On informaticn and belief, Pittston is main-
taining and continuing to use the burning rsfuse ;Llo.
oth-:vhﬁkninq refuse piles and water ar silt inpqundncn:s
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constructed with coal refuse in its Buffalo Creek mining
operations; is continuing to permit fires to burn in these
burning refuse piles; is continuing to dump, above ground,
coal refuse from its Buffalo Creek mines; is continuing
to dam or obstruct natural watercourses in the viecinity
of its Buffalo Creek mines with&u: obtaining design and
construction approval from the Public Service Cemmission -
of the State of West Virginia; is'con:inuing tou con-
struct coal refuse piles in the vicinity ¢ the Buffalo
Creek mines in suéi 4 way as to impede drainage or to
impound wn:;r; is.Eontinuing to construct coal refuse
piles in the vicinity of the Buffalo Creek mines in

such & manner as to permit accidental sliding and

shifting of materials; is failing to inspect Atllqaae

once each week every one of its water anoundﬁcﬁ:a in
the vicinity of its Buffalo Creek uincs; is con:inuinq.
to fail to establish and maintain an emergencvy waraing
system to provide ;Eeu:a:a and sufficient waraing to
all residents in the vicinity of its Buffalo Creek
mines of the imminence of any hazard or danger a:t:inq_
out of its Buffalo Creek mining operations; is con-
tinuing to fail to drain all of its water impoundments
constructed of coal mine refuse, wherever they may be;
and is eca:Lnninq to fail to dismantle all of its above-
ground coal mine refuse piles, wvherever they say be ==
all of uAleh :hxnne;nn plainciffs with inminent hazard

and peril.
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6l. Plaintifrfs have no adequate remedy at law
[ to compensate them for these imminent hazards and perils
continually being forced on them by Pittston. Monetary

- damages alone are inadequate to ccmpensate plaintifsg

for these continuing hazards and perils.

PRAYERS POR RELIEF

WHEREFORE, plaintiffs pray:
1. Judgment against Pittston for :ompensatory

v’
damages in the app@oxima:e amount of $31 million as set

‘
e e ¢ ———iderobeaban. T s

forth in Appendix.ﬁ attached hereto. and made a part
hereocf;

2. Judgment against Pittston for exemplary damages

L een e & ..

. of ;;1 maillion to be apportioned among plaintiffs in pro-

' po:;ion to their compensatory damages;

o N o 3; To the extent that monetiry Jamages do not
provide complete relief, a permanent injunction requir-
ing Pittston to provide plaintiffs with the same or

. oqual housing and community facilities :hof enjoyed

pricr :a‘rahtua:y 26, 1972;

4. A permanent injunction enjoining and re-
straining Pittston from constructing refuse piles ia

the vicinity of its Buffalo Creek aines so 43 to impede

[} » .
i drainage or impound water; from constructing water or

; silt retaining dams out of cocal refuse; from failing )
to eoastfﬁet water or silt retaining dams of substantial

: eenst:ﬁegicas from failing to inspect at laast once sach

! - .
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week all of its water or silt retaining dams; frem vio-
lating any of the federal mandatory safety standards for
the surface work areas and underground coal mines set
forth in C.P.R. Sections 77.214-77.216; from maintaining
and continuing to use the burning refuse pile on Middle
Park and any other burning refuse piles in the vﬁcinity
of the Buffalo Creek mines; from failing to extinguish
forever any and all fires burning in any of its bg;ning

refuse piles in the vicinity of its Buffalo Creek mines;

from damming or obstructing or continuing to dam or

ebstruct any natural watercourse in the vicinity of its
Buffalo Creek mines without obtaining design or construc-

tion approval from the Public Service Commission of the

‘State of West Virginia; and from failing to establish

and to maintain an emergency wvarning sy::én to provide
agecurate and sufficient warning to all rnsid‘nia in the
vicinity of its Buffalo Creek mines of the imminence of
any bazard or danger arising out of the operations of
its Buffalo Cresk mines; frcam failing to drain all of
its water impoundments, wherever they may ta, constructed
of coal mine ;.tusox and frea failing to cx:inquiah for-
ever all fires in all of its ccal mine refuse piles,
wherever tfey may be.

S. Such other, further and additonal relief as

to the Court may seem jusc and proper, together with the

1S temn By PGB B e W
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interest, costs and disbursements of this acticn, in-

cluding just and reasonable atydrneys’' fees and expeases.

v’

Gerald M. Ste:n

L

Harry Huge \\

Arnold 4 Porter
1229 Nineteenth Street, N.W.
Yy Washington, D.C. 20036
g, SO~ 2>Fo Yoo

Willis O. Sha
Steptoe & Johnson
i0eh Ploor
Union Bank Building
Claxksbu:q, West Vi:qinia 26301

Arnold & Pecter
1229 Nineteenth Street, N.W.
Washington, D.C. 200136

Steptoe & Johnson

10th Plocr

Union Bank Building

Clarksburg, West Virginia 26301

PLAINTIFFS DEMAND A JURY TRIAL AS T0 S!CTIBHS
I, IX AND IIXI AND PARAGRAPHS 1 AND 2 QF THE
PRAYERS FOR RELIEP

[
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Wrongful dcath damages, special damages and general
damages:

ADKINS, George, Rodeen, Kathi, BARVLEY, Carolyn Sue, James
Terrie, Joe Wayne
Special $175,000.00 Special s 46,000.00
General 250,000.00 General 100,000.00
TOTAL $425,000.00 TOTAL $146,000.00
ADKINS, Willard, Grace - BARTLEY, James lester, Elaine,
. Lester Ellis, Deborah Lynn
s”ci‘l S ?"090.00 ) . . L
Generxal 100,000.00 Special $ 70,000.00
TOTAL F173,600.00 General 200,000.00
. . TOTAL $270,000.00
ALBRIGHT, Jesse o . .
BERRY, Irene
Special $ 17,800.00
General $0,000.00 Special $160,000.00
TOTAL $ 57,800.,00 General $0,000.00

. TOTAL $310,000.00
ALLISON, Evdn, Lucille .
. . : E ERRY, Victor Lee, Janet

)

Special - § 57,000.00

General 100,000.00 Special $ 6,200.00
~ TOTAL $157,000.00° General 100,000.00

TOTAL $106,200.00
BAILEY, Newson, Nellie, Ronald,

Newson Dwane Reed, Glena Rena BOWENS, Robert, Kathern, Geourge,
Reed Robert, Jr., Silvia, Chassie,
Nancy, Izene
Special $140,000.00
General 250,000.00 Special $128,000.00
TOTAL $390,000.00 General 400,000.00

TOTAL  §$528,000.00
BAILEY, Ruby, Ailene Peters, .

Kimberly Peters BOYKINS, Betty Jean, individu-
ally and as Administratrix of
Special $112,000.00 the estate of MARY ELIZABETH
General 150,000.00 BOYXINS;
TOTAL” $262,000.00 BOYKINS, John Tom, James A.,
William E., Timothy E.,Phillip
BAISOEN, Samuel, Edna, Rcbert S., Richard T., Felicia, Anna M.,
Sasusl, Jz. Christine, Beatrice ’
Special $120,000.00 Wrongful
Ganeral 150,000.00 Death $110,000.00
TOTAL §270,000.00 Spacial 62,000.00

Gencral 550,000.00 .
TOTAL $722,000.00
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i1, IN THE UNITED STATES DISTRICT CCURT
9(,,(7 FOR THE SOUTHERM DISTRICT OF Wrli VIXGINIA
Jtl AC Huntington

DENNIS PRINCE ET AL.,
Plainciffs,

CIVIL ACTICN NO. 3082

THE PITTSTON COMPANY,

Defendant.

MEMORANDUM OF LAW IN SUPPORT JF DEFENDANT'S

MOTION (A) FOR JUDGMENT ON THE GROUND THAT

DEFENDANT IS NOT A PROPER PARTY 7O THIS

ACTION, (B) FOR A MORE DEFINITE STATIMENT

AS TO CERTAIN ALLECATIONS CONTAINED IN THE

COMPLAINT, AND (C) TO STRIKE CERTAIN XL
© ALLECATIONS CONTAINED IN THE COMPLATINT g

DONOVAN, LEISURE, NEWTON & IRVINE
Two Wall Streec
New Yoik, N. Y. 10005

SLAVEN, STAKER AND SMITI
National Bank of Comncrce Building
Williamson, West virginia 25661

Covnscl for Defendanc

Williamson, West Virginia

November 16, 1972
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IN THE UNITED STATES DISTRIiCT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Huncington

DENNIS PRINCE ET AL.,

Plainciffs,
v. ‘ CIVIL ACTION NO. 3052
THE PITTSTON COMPANY,

Defendant.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S
MOTION (A) FOR JUDGMENT ON THE GROUND THAT
DEFENDANT 1S NOT A PROPER PARIY TO TIIS
ACTION, (B) FOR A MORE DEFINITE STATEMENT
AS TO CERTAIN ALLEGATIONS CONTAINED IN THE
© COMPLAINT, AND (C) TO STRIKE CERTAIN
_ALLECATIONS CONTAINED 1N THE COMPLAINT

. TO THE HONORABLE SIDNEY L. CURISTIE,
JUDCE OF SAID COURT:

.This memorandwn of law is respe:ztfully submitted on
behalf of defendant The Pictston Company ("Pittscom') in support
of its motion addressed to the Complainc herein. Specifically,
Pittston moves for an Order of this Court granting the following

relicf:

B R et

A) dismissing the Complainc, pursuant to Rules
12(b) (6) and S6 of cthe Federal Rules of Civil Procedure,
on the ground thac Piccston is noc a proper party to this
action and Ehc Complainc fails co stace a claim upon
which relief can be granced agaiﬁs: Picescon;

B) if the Complaint is noc dismissed , regditing

plainciffs to amend the Complainc co pruvide a more

— - o ——— -



o b o . ST A handa

definice statementc, pursuant to Rule 12(e) of the
Federal Rules of Civil Pgbcedute,(i) as to the
nature and amount of damages aliegcdly sustained by
them and (i1) as to the citizenship of each plaintiff,
onrche ground that the present allegaciors are so
vague and ambigucus chaé defendant zannot reasonably
be required to frame a responsive pleading; and

C) i{f the Complaint is not dismissed, then striking
that portion of the Complainc, pursuant to Rule 12(b)
(6) and 12(£) of the Federal Rules of Civil Procedure,
which seeks cortain injunctive relief to which plainciffs’

are not enticled as a matter of law.

THE COMPLAINT

The Complaint in this accion was filed on September 8,

V 1972, and“is'purportedly‘b:ought'6n behalf of more chan 400 named -

plain:iffs against a single defendant, Thc.Picﬁséqn Company
(Cpnpl., Appendix A). Jurisdiccion is asserted on ﬁhe basis of
diversity of citizenship, plainciffs being alleged ¢o be ;izizens
of West Virginia or ocher unnamed scaces (Compl. 93). It is
alleged chat the matter irn concroversy as o eacg indiy;dually-named
plainciff exceeds the jurisdictional amounc of §10,000 (Compl. 1Y 1,
2). The cOmpiaine concains five alleged causes of action and sieks
appro:inaccly.§31 million for compensacory damages and $21 million
for exemplary damages, as wcll as certain broad injunctive ralief
(Compl., Prayers fgr Relief),

Accerdin; to che Complainc, Pitctscon, a Delaware and

virginia corporation, with its principal oifices in New York, is
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8lleged to have been in the coal mining business for many ycars,
.nd! on or about June 1, 1970, Pittston purpor:edly "acquired che
Buffala Mining Company, which also (had] been in cthe coal mining
business for many years" (Compl. 9 4, 6). Except for nocing :haﬁ
Buffalo Mining Company ("Buffalo Mining") became a wholly-owned
subsidiary of Pittscton as & result of che June 1970y acquisicion,

Buffalo Mining and the nacure and location of its business are ﬁoc

further identified. That company is not named as a defendant in
this action. Rather, the Complaint glosses over the telationship
between Pictston and Buffalo Hining by assercing thac:

"Prior to and on February 26, 1972, the
defendant [Pictscon] conducted a coal mining
operation in Logan County, West Virginia, in
the immediate vicinity of the town of Saunders,
West Virginia, and of two watercourses -- Middle
Fork and Buffalo Creek. This coal mining
operation will be referred to hercatcer as the
'Buffalo Creek Coal Mining Operation'"

_(Compl. ¢ 10).

The unspecified losses and/or iﬁjpries allegedly suffered

* by plaintiffs are iaid to have been proximately c;used by che flood

which occurred on Buffalo‘Crgck on February 26, 1972, when a porous

_ embankment of coal mine waste Qnd related scructures said to have '

been included wichin the Buffalo Creek Mining Operacion gave way
(Ccnbl. 19 11, 51). The First Cause of accion alleges negligence
in the design, conscruction, use and conctrol of the gﬂblnkncn:
which failed; the Second Cause of Action alleges chat the design,
construction, use and control of the embankmenc constituted "an
ultra-hazardous accivity”; che Third Cause of Action allcﬁes "a
public and privace nuisance"; the Fourch Cause of action assorcs
violations of "fodaral safecy laws, rcgulactions and aéandards";

and the Fifth Cause of Action asscres violacisn of "safecy laws,

.J-
I \ : l | , - com—
- ’ .
., ’
P o
X "; ..' 9’.." oo 1-.
i bt R T A " vy
N DN , P

Ty '.‘" B Y 1..- .

29



(WS-8 1 32 33 0 8 2

regulations, orders and incerprecations of the Scace of West
virginia and ics adminiscracive agencies.”

The liabilicty of Piccston, as che only defendant in the
case, is predicated solely upon the following conclusory allegations
contained {n the Firsc Cause of Action and thereafter i{incorporaced
by reference in each of the succeeding counts of the Complainc:

“7. Pictscon is liable to the plainciffs for
Pictston's own acts and failures to act, as a joinc
tortfeasor with Piccscon's wholly-owned subsidiary,
the Buffalo Mining Company. )

"8, pictston also is liable to the olainciffs
for Piccston's own acts and failures :to acc, and for
the acts and failures cto acc of Pitriron's wholly-
owned subsidiary, che Buffalo Mining Company, which
is the alter ego and business conduit of Picescon,
dominated, direcced, and concrolled by Piccscon in
corporate form and name only.

"9, Pictscon also is liable to the plaintiffs
for Pictscon's own acts and failures co acc and
‘vicariously for the acts and failures to act of
Pittston's wholly-owned subsidiary, che Buffalo
" Mining Company, on the basis of respondeat superior."

The a}leged losses suffered or injuries sustained by the
named plainciffs or the pirsoﬁs on behalf of whom they clai@ to sue
are purportedly describc& in paragraph 51 of the Complaine. Since, .
however, :hi; compendium of possible losses and injuries is wriccen
in bocth the conjunctive and disjunctive, it is, cxcepL in the case of
wrongful deach claims, totally unenlightening as éo the loss or
damage allegedly sustained by any parcticular plainciff or even by

plainciffs as a group. In the case of wrongful death claims, ic

is indicacted only ;ha: “che deceased persons whom plainciffs

' gepresunt ., . . lost their lives by drowning and/or in other -

vays, . . ." (Compl. t S1A.). The compensutcry damages to which

plainciffs claim encitlemecnc are said to ke set forth in Appendix

by
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B to the Complainct, but the amounts contained in such appendix are,
in most instances, ascribed to what appeirs to be family unics
rather than individual plainciffs and no efforc has been made to
illcge special damages where sought with any specificicty wha:chE.
The foilowing encry from Appendix B is cypical:

“"CANNON, Arthur, Noreen, Judith, Sharon Lynn,
Roscmarie, Lizabeth, William Archur

Special $ 42,000.00
General 350,000.00

TOTAL  $392,000.00"

In cheir prayers for relief, plainciffs, as already noced,
seek compensatory damages totaling approximacely $31 million,
exemplary damages of $21 million "to be apportioned among plaintiffs
in proportion to their compensatory damages,” and a permanent
injqqc:ion'of considerable scope. First, plainciffs requestc:

‘"To the extent that moneiary damages do noc '
provide complece relief, a permanent injuncction
. vequiring Piccscon to provide plaiuciffs with
the same or equal housing and communicy facilicies
they enjoyed prior to February 26, 19/2."
‘Secondly, they seek to enjoin and restrain certain action by Pitrscen
"in che vicinicy of its Buffalo Creck mines” and concludciwich a
blanket request that Pittston be enjoined "from failing teo drain

all of its water impoundments, whercver chey may be, constructed

of coal aine refuse; and from failing to excinguish forever all

CPNTNN W e

fires in all of ics coal mine refuse piles, wherever they may be."
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B. THE COMPIAINT'S ALLICATICHS AS 70 (T) 1IE
NATURE AND AMOUNT OF DAMACES SUSTAINED BY
PLAINTIFFS AND (II) TUE CITIZENSUIP OF EACH
PLAINTIFF ARE SO VAGUL AND AMIICUOUS THAT
PLAINTIFFS SHOULD BE REQUIRED TO PROVIDE
A MORE DEFINITE STATEMUNT WITH RESPECT TO
THE SAME, IF THE CCMPLAINT IS NOT DISMISSEZD

I. Allega:ions as to che Nature and Amount of Damacges.

The allegations in plainciffs' Complaine con:erning the
nature and amountc of daméges allegedly suscaine§ by ‘them are so
vague and ambiguous that the defendant cannet recasonably frame a
proper responsive pleading. The allegations which are particularly
deficient in this regard are contained in Section II and Appendix
B of ﬁhe Complainc:

. 1. Section II of the Complainc (paragraphs 51
and S2) purporcs to identify the nacure of the losses
which plainciffs are claimed to have sustained. How-
ever, since the vérious forms of alleged dJdamage are '

set for:ﬁ {n paragraph 51 in both :hé‘conjunc§£v§>and
disjunccive, ic is impossible, except perhaps in the
case of wrongful death claims, for defendant to know
the kind of loss or injury which any oacticular
plaiufiff claims to have sustained.

2. Appendix B to the Complainc compounds the
problem by lmpropcrly seccing forch che amount sought
as comncnsatory damages only in terms of whact appear
to be family groupings instead of by individual
plaiﬁtiffs. notwithscanding thac each plainciff 1s s

claimed to be excrcising a separatc and distinet righe

to sue. As a3 tesul:.‘&cfcudan: is noc inforued as to
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che amount of damages claimed by each plaintiff

and is unable to decerminc whether each

plaintiff's claim meecs the jurisdictiocnal amount

of 28 U.S.C. § 1332, as alleged in paragraph 2 of

the Complaine.

3. Appendix B to the Complainc also fails,

as to plainciffs claiming special damages, t2

itemize by type and amount the special damages

asse::cdl§ sustained as required by Rulé 9(g),

F.R. Civ. P.
Accordingly, defendant moves, pursuant to Rule 12 (e), F.R, Civ.
P., for an order requiring plaintiffs co amend thein Complaint to
provide a more definite stacement as co the nature and amount of
the damiges, if any, allegedly suffered by each plainciff and,
for ;Ach ﬁlain:itf'claiming special damagcus, the amount and type .
of special damages allegedly incurrved.

Although a complainc unéer the Federal Rules neced only
present "a short and plain sctatement of the claim showing tﬁa:
the pleader is encicled to relief,” Rule 8(a)(2) F.R. Civ. P.,
it musc ac.a minimum give che defenda&: “fair notice of what the
plainciff's claim is and che gtcunds'upon which it rests.”
_Conley v. Gibson, 355 U.S. 41, 48 (1957). Plainciffs’ Complainc
fails cthis cn‘c because it lumps togecher every form of injur;F
sllegedly su!f.t,d by one or more plainciffs in such a way chac
defendant has no possible way of knowing whecher a given plainciff
claims to have suffercd auy legally compensable injury ot loss:n:
all. ﬁlaincitfs' conjunctive-disjunctive scacement oflpoisiblc

losses is not only uninformative, it precludes any decermination
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as to whether the Court has jurisdiccion as to every plaincifl and
whether every plaintiff has alleged a legally cognizable claim for

damages. See Binger v. Uncer, 6 F.R.D. 44 (S.D.N.Y. 1946).

Plaintiffs' opaquc and imprvecise plcading is especially i{nexcusable
in a multi-party action as complex as chis one, where, we subuict,
plainciffs have a special obligaction to plead ir a comprehensible
ﬁnnner facts readily available to them buc accessible to defendanc
only after expensive and time-consuming dis~overy.

A motion for a more defin}:e stacement is direcced ac
unincelligibilicy rather than at want of detail. 2A MOORE'S

FEDERAL PRACTICE Y 12.18. What defendant seeks by this motion is

precisely that: notC greater decail, but a rearrangement in

meaningful form of facts already pleaded. Plainciffs surely know

the nature of the loss or injury allegedly suffered by each of then,

-undertake extensive discovery. Only wich such inﬁarmacicn can

defendant make an xnxczal assessment of the nature of the claxms

and defendant should be g:ven .this in:ormazion uithou: having-co . .

against it and 1n:elligen:ly answer the same. For example, a claim

~ for damages for mental suffering unaccompanied by physicil injury

may be objectionable under West virginia law. See Dishup v. Bvrne,

265 F. Supp. 460 (S.D.W. Va. 1967). However, whecher such damages
are claimed by any plainciff in chis accion is pacencly unclear
from the Complainc. Certainly unnccessary confusion can be
eliminaced {f the Court requires each plainciff co plead his case.

Plainciffs apparencly believe thac by combining their

TN AT

accions under Rule 20, F.R. Civ. P., they aave some?oﬂ freed them-

selves of the ploading requiremencs an individual plainciff would

be expected to meet. Buc Rule 20, in pe-miccing separace claims

.26o



to be joined, does not affect che sbuscantive rights of the parties,

and separace causes joined in one action rcmain separate. JA MOORE'S

FEDERAL PRACTICE ¢ 20.05. Indeed, cthe liberality of Rule 20 demands

special claricy and care in pleading in order tc avoid the confusion
{inherent in a complex multi-party case. Thus, in this case, it
should be clear from the Complaint what each party is doing in the
case: the nature of the right asserted by each plainciff, whether
joincly, severally or alternatively, should be evident, and the
particular relief asked by each plainciff should be clcarly scaced.

See notes to Form No. 14:1, MOORE'S MANUAL OF FEDERAL PRACTICE

FORMS, at 14-4.

The first shortcoming of Appendix B of che Complaint
is, that by alleging the amount of damages sought in apparent

family groups instead of by {ndividual plainciffs, it fails co

. plead damages. wlth rcquisx:n specifxcLCy Sincc each plain:iff

claims to be pursuing an 1ndcpcndenc causc or causcs of ac:icn,i.

‘his or her plnadings must conform to :ha: which would have been

tequired L{f he or she had sued in a separate actionm, namcly, toO
state in the -ad damoum clause che amount of damuge claimed to

have been sustained. Sec Official Form 9. There {s certainly

no basis whatever for pleading the amount of damages claimed mcreiy
by groups of plainciffs, for che cause of action belongs to the
individual pl;incitt, not to the family. Thus, it is noct surprising
that cases involying multiple claims by family members arising ouc
of a ccunon.acctdcn: have held thac each individual wust plead his

own damages or, in many instances, be dismissed [rowm the .case.

Cox v. Livingstun, 407 ¥.2d 392 (2d Cly. 1969); Uywer v. Chal,

407 F. 2d 136 (9¢h Cir. 1969); Arnold v. Tracenll, 344 F.2d 842

(2d Cir. 1965); Payne v. Stace Farm Mucual Autw Tos, Ca., 266 ¥.2d

63 (S5ch Cir. 1959); Xakanni Kataonka v, May Nept' Stures Ca,, 119 ©L2d
) -
" . ' '
i g
b : \’.‘ i .
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S21 (9ch Cir. 1940), cert. den., 312 U.S. 700 (1940); McCormick v.

Labelle, 189 F.Supp. 453 (D. Conn. 1960); Anicola v. J.C. Pennv Co.,

98 F.Supp. 911 (E.D. Pa. 1951); Micchell v, Great American Indemnicy

€a., 87 F.Supp. 961 (W.D. La. 1950). |

Once again, in seeking a more definice statement as to
the amount of damages allegedly sustained by each plaintiff,
defendant requests not evidentiary matter bLut mecrely the figures
which underlie plainciffs' summary scatewents. The calculations
must necessarily already have been performed by plainciffs and
should, accordingly, be specified in the Complaint rather than
made the subject of expensive and tiwmc-consuming discovery,

Finally, defendanc additionally objects to Appendix B
on the ground that, in contravention of Rule 9(g), F.R. Civ. P.,

pliiq;iffs have made no attompt whactever to idencify-che nature and

{temize the .amount of special damages claimed by them nowithstanding -

‘that che amount in some insctances purportedly excceds $100,000.
Even prior to the adopticn of the Federal Rules, special damages
had to be apeéially pleaded in order not to ta<e the defendant by

surprise. Coca-Cola Bottling Co. of llenderson v. Munn, 99 F.2d 190

(4ch Cir, 1938). Today that requirement has been coditikd in
Rule 9(g) of che Federal Rules:

“When items of special damage are claiwed, Ehey
shall be specifically scaced."

I R Y

Thus, Rule 9(g) conscituces an exception to the permissive pleadiug
allowed by Rule 8, S WRIGHT & MILLER, FELERAL PRACTICE & PROCEDURE:
CIVIL § 1311, }nd a liberal approach to the grancing of motioans for
4 more dcfiniik stacement s appropriate wheu they Arc used to

enforce Rule 9(g). :g. ac CIVIL § 1376.

-26‘ .
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Although the required level of specificty in pleading

has been scaced variously by differenc courcs, see Id. ac CIVIL § 1311,

it has been almost uniformly held that Rule 9(g) demands itemizacion

of special damages. E.Z., Burlingcon Transp. Co. v. Josecphson,

153 F.2d 372, 377 (Bth Cir. 1946) (che Federal Rules rcquired a
s:a:emen: “of the special ct:cumscances giving rise co the special

damages"); Kuenzell v. United States, F.R.D. 96, 100 (N.D. ‘cal. 1957)

("Where special damages are alleged, they should be sec forth ia an

icemized form rather than as a lump sum."); accord, llenry Pract Co.

v. Stoddy Co., 15 F.R. D. 175 (S.D. Cal. 1954). ,
The specificicy required by rule 9(3) may be illuscrated

by comparing the extent of detail found in a complaint held co

aacisfy the rule with plaintiffs' mere assercion here of a lump

sun amount cf loss for various groups. In Stevenson v. Hearst

Consol Publica:ions, 214 F 2d 902 (Zd CLr.'!9‘6), cert. den.,

348 U.S. 874 (1956), for example. the court held :hac a eomplazn:

in a libel action against a newspaper which published an at:icle
l1ibelous per se complied with Rule 9(g) since it allpged loss by

a 42 year old élain:ift (1) of his $19,000 a year position as
corporation treasurer, (2) subsequent inavility to ob:aié higher
annual salary than $10,000, and (3) loss of annual pension oE

$9,671 and possible incremeunt thereco in event of a salary increase
.eo which he chii have been encitled if he had vctained his posicion
uncil 65 years of age. See also, Concinencal Nuc Company V. 322555-
L. Berncer Company, 348 ¥F.2d 395 (7ch Cir. 19065).

In Great Am. Indmn. Co. v, frown, 307 F. 2d 306 (Sch Cir.

1962), the court upheld against a posc-judgment actack the validicy

4
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of a nleading demanding $114,000 for all of plaintiff's personal
injuries, permanent injuries, physical pain and suffering, loss

of earnings, and expenscs, only because delcondant waited too long

to object. The court specifically scated thac defendant should have
Qcilizgd a Rule 9(g) motion for a more definifec stacement before

‘:rial, as was done in Heury Pratt Co. v. Stocdv Co., Inc., supra,

and Kuenzell v, United States, supra.

Thus, it is established that Rule 9(g) requires each
plaintiff to :comize by amount cach type of sﬁectal damage claimed.
The rationale for this requirement is that it is necessary to avoid
surprise to the defendant and to enable him to frame a responsive
pleading. Many of the cases so holding involved only a single plain-
tiff. Here, wherc there ave literally hundreds of plaintiffs, there

ts.evdn greater juscificacion for a scricc appliéa:ton of Rule 9(g).

"\}fx;;:ilégaﬁtdhs'ai to the Citizenship of Each Plainciff.
'_~\\ : . :
Pl;\graph 3 of plainciffs' Complainc defc::ivcl

alleges jurisdic:ion under Ticle 28 U.S.C., :jj:jggzt332 because .
ic fails affitnacivcly to set forth the statoof citizenship of cach

plainciff, alleging only that "all plaiﬁ:iffs ave citizens of the

1Y ‘..b .

Scace of West Virginia or of a sctate other than che staces in which

-
r

the defendant, The Pittston Company, is incorporate or has it

Cpersey

principal place of business." Such a vague allegacion of

cicizenship makes

t impossible for defendanc to respond to the
{ssue of whetier diversicy of cicizenship exiscs
wich reggect to each and every plainciff. Each plainciff should

therefore bLe :c&uired specifically cto aver his own scacc of citizenship.
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IN THE UNITED STATES DISTRICT COURT .
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Huntington
DENNIS PRINCE, et al.,
Plaintiffs,
Civil Action No. 3052

V.

THE PITTSTON COMPANY,

Defendant.

" NOTICE OF TAKING DEPOSITIONS

To: The Piﬁtston Company
250 Park Avenue
New York, New York 10017

Please take notice, pursuant to Rule 30(a) of the .

rederal Rules of civzl Procedure, that plaxntxff will
tahe tLe testimony, upon orai caamlnatzon, at the off.l:c
of Weil, Gotshal & Manges, 767 Plfth Avenue, New York,
New York 10022, before an officer authorlzed by the law

to adnlnzseer ocaths, commencinrg at 10 00 a.m., on Octo-

"~ ber 39, 1972, continuing from day to day thereafter} ex-

cept on Saturdays, Sundays, and Holidays, until completed,

of defendant The Pittston Company, through the fol;owznc

officers of The Pittsten Company.

1. MNicholas T. Camicia, President and Chief Execu-
tive Officer of The Pittston Company, 250 Park Avenue,

New York, New York 10017.

2. John B. Kebblish, Executive Vice President,
Coal, of The Pittston Company, 250 Park Avenue, New York,

New York: 10017.
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You are requested, at the time and place specified,
‘to produce the foregoing witnesses and to make available
for inspection and copying the documents listed on the
Schedule of Documents to be Produced, which Schedule is

attached hereto and made a part hereof.

Gerald M. Stern

ARNOLD & PORTER . .

1229 Nineteenth Street, 'N. W o
 Washington, D. C. 20036

(202) 223-3200

Willis O. Shay
STEPTOE & JOHNSON
Tenth_Floor
Union Bank Building
- Clarksburg, West Virginia 26301

Attorneys for Pléintiffs

84



SCHEDULE OF DOCUMENTS TO BE PROLUCLD

I. DEFINITIONS .

A. As used herein, the terms "document® angd
"documents"™ include every writing and record of every
type and description prepared, sent cr received Latween
(unless otherwise specified) January 1, 1960 and Seto—. . :
ber-2,-Y972; in the Possession, custody or contro.s N -

. of Thé;B&ttston~Company (hereafter "Pavtston"), includ-
"~ ing, but not limited to, correspondence, meroranda,
~handwritten notes, minutes of directors' meetings,
minutes of shareholders' meetings, minutes of committee
. meetings, studies, reports, summaries, drafts, transcripts,
- books, pamphlets, logs, telephone bills, Pictures and voice
recordings. The terms "document" and "dccuments” also mean
R a8 copy where the original is not in the possession, custody
.- “"br"cOﬁEEéT"bf;Pittston; and every copy of a document or
documents where such copy is not an identical duplicate
of the original or other Copy or copies.

B. As used herein, Pittston includec Ficcston,
the—suifalo~Minihg~Company and the subsidiaries, divi-
sions, affiliates and pPredecessor ronpanies of -Pittsion-. -
aad—the—auffalo~nining-Company. s

. . [y
AT RY X 3 :

C. As used herein, the ternms *Buffalo Creek coal
mining"operation;'**burning'refuse pile," ‘"Dam 1,* "Dam 2,"
and- "Dam 3" mean what they are cdefined to mean in the
Complaint in this case.

i - R - - e ——
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D. 2All documents relating to or referring to or
concerning, in any.way, Pittston's acquisition of the
stock of the Buffalo Mining Company, including, but not
limited to:

1. Documents analyzed, reviewed, studied, ob-
tained, recsived, or copied by Pittston or persons acting
on behalf of or for Pittston in connection with Pittston's
acquisition of the stock of'the Bﬁffalo Mining Company.

2. pDocuments prepared by or for Pittsion
in ccnnection with Pittston's acqguisition of the stock

of tre Buffalo Mining Company, including, but not limited
to, &ssessnent, engineering,ugnd,Eknanqial :;ports, st“df,,
’ iés o£ Sthex §uchAdOCuments, relating to or referring to |
br concerning, in any way, the Buffalo Mining Company or
its assets, properties, operatidns,.refuse piles, dams
or vater impo#ndments.

E. The minute books of the Buffalo Mining
Company for all shareholders' meetings and directors’
meetings of the Buffalo Mining Company, both before and
after Pittsten's acquisition of the stock of the Buffalo
Mining Company, and all minutes of meetings of Pittston
~shareholders, Directors, Executive committee or other
type cormittee relating to or referring to or concerning,
in any way, Buffalo Mining Company.

F. Pittston's By-laws.

cewrm - e A GeTD cumm e T — e ——— ven - —
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G. All documents relatipg to or referring to or
concerning, in any way, the safety or lack of safety of
the operatioés of ;he Buffalo Mining Company, including,
but not limited to, the safety or lack of safety of the
" burning refuse pile, or of Dams 1, 2 or 3 at the Buffalo
Creek coal mining operation.

H. All documents relating to or referring to or
concerning, in any way, the Naturgl Resources Depart-
ment of the State of West Virginia or the Public Service
Commission of the State of West Virginia, including,
but not limited to, inspection reports, deficiency re-
ports - or nogices_tq-complyvreceived by the Buff#lo 
Minirng Company, responses thereto and intfa-cpmpany
docunents relating thereto.

I. All documents relating to or referring to or
concérning, in any way, any application for approval by
Pittston of the design and construction of a dam or:
water impoundment in the State of West Virginia.

J. All documents relating to or referring to or
concerning, in any way, safety standards for the surface
vork areas of underground coal mines (30 C.F.R. Sections
77.214(a)-(d); 77.215(a)-(g); 77.216(a)~-(b); and 77.1713(d)).

K. Aall éBcuments reiating to or referring to
or concerning, in any way, the engineering studiés under-
taken by or for Pittston of (1) all of Pittston's reser-
voirs, water impoundments and similar facilities, and (2)

the failure of Dam 3, such dccuments to include the stud-
L

ies themselves.

(85]
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L. All documents relating to or referring to or
concerning, in any way, the purchase of the property of
Mr. and Mrs. Ezra Lusk and Mr. and Mrs. Johnson, includ-
ing, but npt limited to, documents indicating (1) the
reasons for the purchase, and (2) the use of the prop-
erty subseguent to the purchase.

M. All documents relating to or referring to or
concerning, in any way, spillways or emergency spillways
or water clarification facilities, including, but not
limited to, emergency spillways for the Buffalo Creek coal

mining operation, t:e new water clarification facilities

,-being,ins alled at the Nunber Five Preparatlon Plant for-

the Buffalo Creek coal m;nxng 0peratlon and any sp;llways,'b

emergency spillway; or water clarificatien fac;lltles, of
any type, previously constructed, planned, proposed or
considered for the Buffalo Creek coal mining operation.
N. All ddcuments from February 1, 1972, to
October 2, 1972, relating to or referqing to or con-
cerning, in any way, the Buffalo Créek disaster, in-

cluding, but not limited to, (1) each such document re-

leased, sent, provided or made available, in any way, to
any Pittston dzrector, any Pittston stockholder, any mem=
ber of the public, any member of the press or any Federal

or State official (whether or not such document was dated

. prior to February 1, 1972)., (2) each such document relat-

ing to or referring to or concezning, in any vay.

- e cm———- e .-
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statements or testimony of Pittston officials or employees
to any member of the press or to any Federal or State of-
ficial or to the Governor's Ad ﬁoc Conrmission of Inquiry,
including transcripts of any such statements, corments oOr
testimony, and (3) each such document relating to or re-
ferring to or con;erning, in any way, the employment of

E. J. Wood, the creation of a Claims Office for the re-
ceipt and processing of claims arising out of the Buffalo
Creek dlsaster, the standards for determining the validity
of such claims or the amount to pay on such claims, the
afrangements for p¥oviding funds to pay claims arising
from the Buffala-Creek disaster, the preparation of so-
called "Release" forms to be signed by settling clalmants
from the Buffalo Creek disaster, and the Assessment Report
not made available to the Governor 's Ad Hoc Comnission of
Iﬁquiry.

O; All documents relating to or referring to or
concerniné, in any way, the burning refuse pile, or'D;ms
l, 2 or 3, at the Buffalo Creek coal mining operaticn.forl
the period from February 1, 1972 to October 2, 1972, in-
cluding, but not limited to, documents of intra-company
telephone calls, discussions or meetings between or among
officials or employee§ of Pittston.

P. All documents relating to or referring to or
concerning, in any way, trips or visits by Pittston of-

ficials or employees to the Buffalo Creck coal mining

operation.



Q. All formal legal papers in any legal proceed-

R

ing in which Pittston has been or is a party.

#gfvﬁgys R. All documents in the correspondence and chrono-

logical filgs of the following persons from January 1, 1970

to October 2, 1972:
l. ©Nicholas T. Camicia 5.
2. John B. Kebblish . 6.

{?%?%i, 3. Francis J. Palamara 7.

s 4. Irvin C. Spotte 8.

James E. Yates
Ben Tudorxr
D. S. Dasovich

W. J. Kelleher

- : S. All documents signed by I. C. Spotte as Presi-

dent of the Pittston Company Coal Group or by any

‘ P;ttston Coal Group Vlce Pre51dent or by any offzcer or

manager of the Pittston Coal Group,or D1v1510n of The

Pittston, Company relating to or referring to or concerning,

in any way, the Buffalo Mining Company or employees of

the Buffalo Mining Company.

T. All documents from January 1, 1970 to Octo-

ber 2, 1972, relating to or referring to or concerning,

in any way, the management, administration or operation

of the Buffalo Mining Company, including, but not limited

- to, (1) the employment of I. C. Spotte, Ben Tudor, D. S.

Dasovich, E. J. Wood, A. D. Skaggs, or any Pittston Coal

Group Vice President or manager, and (2) executive books,

L J

% organization charts, method of operations, executive's

handbooks or similar documents.



U. All financial statements and tax returns of
Buffalo Mining Company and of Pittston, from January 1,
1970 to October 2,.1972.

V. All employment contracts.

W. All documents relating to or referring to or.
concerning, in any way, Buffalo Mining Company's applica-
tion to strip mine near Loraao, West Virginia.

X. All documents relating to or referring to or
concerning, in any way, coal refuse piles including, but

not limited to, documents relating to or referring to or

concerning, in any way, the Aberfan Disaster, the survey .‘

of coal-refuse banks in the Appalachian States undertaken

by William Davies, or the letter from former Secretary

-—
-

of the Interior'Stuart L. Udall on March 6, 1967, with
respect to Mr. havies' survey.

Y. All documents relating to or referring to or
concerning, in any way, (1) any cracking, overtopping,
slumping, sliding, or other failure of Dams 1, 2 or 5,
at the Buffalo Creek coal mining operation, and (2) any
*boils" of black water or "piping" (as those terms are
explained in the Complaint) in connection with the Buffalo
Creek coal mininé‘operation.

Z. All documents relating to or referring to or
concerning, in any way, the financial needs or require-

ments or the Buffalo Mining Company.



AA. All documents relating to or referring to or
concerning, in any way., the existence and contents of
any insurance agreement under which any person carrying
on an inéurance business may be liable to satisfy part
or all of a judgment which may pe entered in this Civil
Action No. 3052 or to incemnify or reimburse for pay-~
" ments made to satisfy the judgment, including, but not
limited to, (1) copies of such insurance agreements,

(2) all correspondence betwéén Pittston and any such
'person carrying on such insurance business relating to
or feferrihg-fo,OI concerning, in any way, the Buifa}p"

Creek disastef, and (3) the agreements entered into by

-

pittston and such insuranrce company OT companies with
respect to the settlement. and payment of claims as de-
scribed on pages 19 and 20 of Pittston's June 22, 1972

Proséectus. See Rule 26 :b) (2) , Federal Rules of Civil

Procedure.




* CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing lotice
of Taking Dgpositions of defendant The Pittston Company
through certain of its Officers, including the Scheduig
of Documents to be Produced, which Schedule was attached
to and made a part of the Notice, were mailed by First

Class Mail, postage prepaid, this day of ' .

1972, to The Pittston Company, 250 Park Avenue, New York,
New York 10017, and to each of the persons named in the

Notice at the addrésses stated for them in the Notice.

Gierald-M. Stern
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FOR TEE SOUTHERY DISTRICT OF TEST VIGINIE 94
At iluntingten

DENNIS PRTHCE ET AL.,

Plaintiffs,

V. . - ' CIVIL /G710 RD. 3052

THE PITTSTCY CC:IPARY,

Defendqgg.

" DEFENDANT'S RESFCNSE TO
PLATNTIFFS' REQUEST TO
PRODUCE DOCIRIENTS .

plaintifis’ xequest to produce documants as rollmws-

Section I: Generzl Objections.

. Defendant objects gemerzlily to plaintifds’ requast to

produce documents to the exteat that:,

"oo;uq;nts" is deiined to in*lude documents prepzed!, semr or

"'

‘?eccived berveen "January 1 1960 and ¢cteober 2, 1272, oa the

- grounds that such time perica 13 unreasonzbly bracd iint scopz in

that it covers @ suusLau is1 period rot: relevant o tihe subject

-

matter involved in the pending actiea and Uuhld acke compliance

with plaineiffz' request undaly bLuréimsacuns and oppres<iive;
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(i) whera net othervise specified by plainiiffs, the word
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of PLCLSLOH and the puffalo Mining Company'" on the ground that no

ff

othe: such company is a party to this action, and such definitlon
is unduly broad in scope in that it bears no relevant relation to
the subject matter invo}ved in the pending action and would make
compliance with plaintiffs’' request unreasonably burdensome and
oppressive;

(i;i) the request calls for the production of documents

_ which are the work-product of attorneys or are otherwise privileged;

(iv) the request seeks disclosure of trade secret and

confidential commerc1a1 1n£ormat10n,

* -

(v) the request calls for the production of cocun"nts

prepared by or for defendant, or by or for defendant's represcntative

"'{n anticipation of litigation or for trial;

Oov <4\ . Flam esmmes
\°’

-
’- -hswr -b‘hhtl

f

conciusions, opinious and iegal theories of the attormneys and other
representatives of defenoant concerning the instant 1itigation'

(Vil) the request seeks to discover facts knoun and
0pinion$ held by ewpexts who may have been retained by defendant; .

(viii) the rcquest calls for the production of dCCLmenta
yhich are already in the possession of plaintiffs or which are
readily available to plaintiffs from other sources;

(ix) the request calls for the pzoductxon of documents
relating to, referring to, or concerning any issue which may be
presented by the pencding action except the issﬁe as to whether

pPittston is a proper party uctil such time as the court has had an

opportunity to pass upoa suca issue. - : .
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Scceion Il: Qpccxlxc Responscs to llans

in Plaintiffs' Document Production gchedule s

, subject to the above gencral objecctions set forth in
. ‘ * .
gecction 1 of this responsc, defendant responds to the Items in
plalﬂtlfls production request as follows

1. Response to Itcm D. Defendant will proﬂuce the

documents, 1if there are any , requested in plainEiffs' Item D and

the subparts thercof in the possession, custody or control of
defendant relating to pPittston's acquisition of the.stoek of Buffalo
Mining to the extent that they relate to or refer to or concern the
nature and ccndlelon of the propcrtles of Buffalo Mining, buL.‘
objects to the balance of plaintiffs' Item D on the additional g’cunds
.hthat the request 15 unduly broad in scope in that it bears no relevant

relation to the squcct matter lnvolved in the pendln" action and

that pronuceﬂon would he unduly burdenoome and oooresqlve.

_2. Response to Item E. Defendant will produce such
porticn of the documents, if there are any, requested in plaintiffs’

Item E in the possession, custody.or control of defendant, as relete

.
.

te or refer &2 CT concern the operatlcns of Buffalo Mining. .

3. Response to Item F. pDefendant will produce such portio:
of the documents requested in plaintiffs' Iteix F as relate to or .

rcfex to or ccncern the operation of subsidiary companies.

L. Response to Item G. Defeondaint will produce the

docuwaents, if che;e are any, in the possession;-custody or control
of defondant relating to or referring to or concerning the safety

or lacik of safery of what the cemplaint horein terms "the burning
refuse pile,' and "dnms'l, 2 or 3 at the RBuffalo Crccﬁ coal mining

operation,” but objccts €O the balance of piniutiffs' Iteaa G ou

O



the additional grounds that the documents sought are not described
with rcagonablc particularity, that the matters covercd are not
relevant to the cubject matter involved in the écnding action, that
the infoirmation sought does not appear reasonably talculated to
1ead to the discovery of admissible evidénce,.and that production

would be unduly burdensome and oppressive.

5. Response to Item H. Defendant will produce the

- inspection reports, deficiency reports or notices to comply, if

any it has, received by Buffalo Mining from the Naturél Resourcas
Departm°nt 'of the State of West Virginia or the Public Serv1ce
Commisalon of the Sta;e of West Virginia, responses thereto and
intra-company documents relating thereto in the possession, custodf
. or control of defendant but objects to the balance of plalntlffs

- Item H on the a@ditional grounds that the’ documents sought.are ﬁét
described with weasvuevle pariiculavit
are not relevant to the subject matter involved in the pendlng acttég,
chat the informaticn sought does not appear reasonably calculated to
lead to the diéﬂovery of admissible evidence, and that production
weuld be unduly burdensome and oppreesive.

6. Response to Item I. fendant objects to p1a1nt1£fs

Item I in its entirety on the additional grounds that the request .
is vnduly vague and ambiguous, and that the documents éought are

not deccribed with .reasonable particularity.

7. Responsc to Itcm J. Defendant will produce the

docunents, if there are any, requested in plaintiffs' Item J in . the

possessien, custody or control of defcndant.

.
.

8. Respouse to Ttem K. Defendant objects to plaintifis’




w
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Item K in its cntirety on the additional grounds that the matters

covered are not relevimt to the subject matter involved in the

]
pencing acticn and the informatien sought does not appear reasonably
4

calculated to lecad to the discovery of admissible evidence.

9. Reosponse_to Item L. Defendant objects to plaintiffs"

Item L in its entirety on the additional grounds that the matters
covered by the request are not relevant to the subject matter
involved in the pending action, and that the information sought

does not appear reasonably calculated to lead to the discovery of

admissitle evidernce. :

10. Reggpnse.to Item M. Defendant will produce the

documents, if there_are any, requested by plaintiffs’' Item X in ghe.
pbssessioﬁ, #ustody or control of defendant insofar as thcy-COncgrni"
“the Buffzlo Creek coal mining operaﬁions," butvobjects to the
balaﬁce of Item M on thé additional grounds that the:documents
sought are nct described with reasonable particularity, that the
matters covered Sy Lhe request are not relevant to the spbjec£
matter involved in the pending action, that the information sought .
does not appear réasonably calculated to lead to the discovery of
admissible evidénce, and that production would be unduly burden-
some and oppressive. -

11. Respense to_Item M. Defendant will produce the

documciits, if therc are any, in the possession, custody or contfol'

of defendant requested by pltaintiffs in subpart (1) of Item ﬁ; and

the decusents regussted by plaintiffs in subpart (2) of Item N
T olC thie oxient that such ccmmcnts,'statcmcnts or’ tdstimony

L I

el o thiaedn ave available te plaintiffs from other scurscs,
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addltlonal grounds that the mattcrs covered are not reclevant to

the subject matter involved in the pending act:on, that the infor-
mation sought does not appear rcasonably calculated to lead to the
discovery of admissible evidence, and that production would be
unduly burdensome and oppressive, and further objects to the balance
of plqintiffs' Item N on the additional grounds that the request ic
unduly broad in scope, that the documents sought are not described.
with reasonable particularity, ané their production would b; unduly
burdensome and oppfessivé;

12. Response to Item O. Defendant will produce the

documents, if there are any, requested by plaintiffs' Itam O in the

posSession, custody or control of defendant to the extent that such

" documents relate to or refer to or concern, the subject matter of

.-plaiﬁtiffsﬁ reduest for the period‘from February 1;_19725vto-i

February 26, 1972, but objects to the balance of It=m O on the
additional grounds that thc matters covered are not relevant.to

the subject matter ijnvolved in the pending. action and that the infor-
mation sought does moti appear reasonably calculated tc lead to the

disccvery of admissible evidence.

13. Response to Item P. Defendant will produce the

documents, if there are any, requested by plaintiffs' Item P in
the possession, custody or control of decfendant.

14. Resporse to Item Q. pefendant obtjects to plalntnffe

’

Itcm Q in its eantirety con the additional grounds that the request
is unduly vague and ambigucus, that the documents sought are nct

doteriboed with reasonable parciculnrity, that the matters covered

NS
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.
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the pending action, that i wati s i _
P. 8 > the information sought does nor appear

reasonably calculated to lead to the discovery of admissille ev;dpgcc

and that production would be unduly burdensome and oppressive.

15. Response to Item R. Defendant objects to plaintiffs'

Item R in its entirety on the additional grounds that the request

. is unduly broad in scope in that it bears no relevant relation to

the subject matter involved in the pending action, that the documents

sought are not described with reasonable particularity, and that

production would be unduly burdensone and oppressive. .

16. Resﬁbnsc to Item S. Defendant objects to plaintiffs'

Item S in its eantirety on the additional grounds that the request

,iS'uhduly broad in scope in that it bears no relevant relation to

3 O wmom s b, -"r-.a e,y A
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the oot in thz pending acticn, that the docsuments
.

sought arc not describcd with reasunable particuiariéy and that

production wculd be unduly burdensome and oppressive.

17. Rospouse to Item T.. Defendant will produce the
documents, if there are any, requested by plaintiffs' Item T in the
possessicn, custody or control of defendant from July 1, 1970, corn-

ccrnlng the managexment, aumlnistrnglon or operation of Buffalo .

’}ﬁning as limited by subpnrts (1) and (2) of" Item T, but objccts

to the balance of Item T on the additienal grounds that the request

ic unduly broad in scope in that it bears no relevant reiation te

the subjecct matter involved in the pending action, that the docuzents
sought are not deseribed wilh reasonable particularity, and that

produeticn would be unduly terdenscine and oppressive. \

18. Responsc to 1tem U, Dbefendant objouls o plaintics.
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is unduly brcad in scope iu that it bears no reclevaunt relation to

the sd%ject matter involved in the pending action, that the docwnents
sought are not described with rcasonable particularity, that the
matters covered by the request arc mnot relevant to the subject matter
invelved in thc pending action, that the information sought does not
appear reasonably calculated to lead to the discovery of admissible
evidence and that production would be undulf burdensome and oppfcssive.

19. TRespons2 to Item V. Defendant objects to plaintiffs'

Item V in its entirety on the additional grounds that the request
is unduly broad in scope, that the documents sought are not desczlbed
with recasonable particularity, that the matters covered by the request

are not relevant to the subject matter involved in the pending action;

that th n'ormatlon sought does not appear reasonaoly calculated to

lead to the dlscovery of admissible evidence and -that productlon

would be unduly burdensome and oppressive.

20. Response to Item W. Defendant objects to plaintiffs'

Item W in its entirety on the additional grounds that the matters
covered by the request are not relevant to the subject matter involved
in the panding action and that the xnformaLlon sougat does not appear

reasonibly calculated to lead to the discovcry of adimissible evidence.

21. PResponse to Ttem X. Defendant will produce the

documents, if there arc any, requested by plaintiffs' Item X in the

posscssion, custody or control of defendant relating to or rcferrlng

to or concerning, in any way, the Aberfan Disaster, the survey of

coal-refuse banks in the Appalachian States undertaken by William

Davies, or the letter from former Sceretary of the Interior Stuart L.

. — e - _—
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e cm———— —
——y o ——— -
G -a



ydall on March 6, 1967, with respect to Mr. Davies' survey, but
objccts to the balance of Item X on the additional grounds that the
rcque;t is unduly vague and ambiguous, that the documents sought
ave not described with reasonable particularity and that production

would be unduly burdensome and oppressive.

22. Responsc to Item Y. Defendant will produce the

documants, if chere are any, requested by plaintiffs‘ Item Y in the

possession, custody or control of defendant.

23. Reaponse to Item Z. Defendant objeccts to plaintiffs’

Item Z in its entirety on the additional grounds that the request
is undﬁly vague and ambiguous, that the documents sought are nét
‘dcscrlbed dlLl xea501ub1e partlculafi ty, and tﬁe matters possibly
covered by the request do not appear -relevant to tﬁe~subjcct.matter

{avolved 1ﬁ-*h¢ pendina action.

-

24. Respousc to Item AA. Defendant will pydducc the

conteﬂts of the insurance policies'under which any person carrying

on &n jnsurance business may be liable to satisfy part or all of 2

judgment which may be entercd in the pending action or to indemni €y

or rcimburse for payments made to satisfy the judgment in the
possession, custody or cgntrol.pf defendant (sce Rule 26(b) (2),
Federal Rules of Civil Proccdurc), but objects to the balancc of
Iten: A\ oOn “he adcltxonal grounds that the documents scught are unt

discoverable un'~r the Federal Rules of Ccivil Procedurc, that the

matters covercd by the requecst are not relevant to the subjeoct maitet

invoived in the peniling acticn, that the informaticn gought dovs et

« o By . neoar - 1. '-:"..‘.-
appefr TEASONARY calculated to 1cad to the discovesy of adinussd

cvidence and LhaL production would be unduly buxdcnsomc and oppee

\



To the extent that the productiun of docu :ents is agrceed
to hercin, defendant will produce such documents or copies thereof
at such time and place and in such manner as is mutually agreed to

by and between counsel for the respective parties herein.

Dated at Williamson, West Virginia, this lst day of

November, 1972.

DONOVAN, LEISURE, NEWION & IRVINE
Two Wall Street
New York, N, Y. 10005

SLAVEN, STAXER AND SMITH
Natlonal Bank of Commerce Bulelng
W1113quon WQ5V7V1rgln1a 4;5661 7
G—— /4
Vi I\/,,—-. Han

o /9
..' ..‘ -I..'a R ralb s )
By? LA LI A _/'_‘ ST
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) i} 3 rzxili?}uer

Couficel” for! Defendant
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The undersigncd, Zane Grey Staker, of the law firm of

Slaven, Staker and Smith, National Bank of Commicrcee Building,

Williamson, West Virginia, 25661

» of counsel Ffor defendant, hereby

certifies that a trye copy of the foregoing and hercunto

DEFENDANT'S RESPQ

annexed

WSE TO PLAINTIFFS' REQUEST To PRODUCE DOCUMENTS

Was served upon Willis 0. Shay, Esquire, of the lav firm of Steptoe

and Johnson, Tenth Floor, Union Bank Building, Clarksburg, West

Virginia, 26301, of counsel for plaintiffs, by United States Mail,

postage prepald on this 1st day of November, 1972.

Ci7 (//’;ﬂ
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TSt weteess wenll> UISTRICT COURT

FOR THE SOUTHERN DISTRICT oF WEST VIRGINIA

7 -
At Charleston ‘//'.) lgi)
DENNIS PRINCE ET AL.,
Plainciffs,
-againstc- ' Civil Action No, 3052-HN
THE PITTSTON COMPANY R

Defendaat. -

DEFENDANT'S INTERROGATORIES .
FIRST SERIES

EICED

TO: DENNIS PRINZE and all other persons

VRTINS AK N
named as plaintiffs in the above- AR U970
Styled action, and WILLIS O. SHAY, i CLERK'S OFFICL, U. §.
ESQUIRE of the law firm of STEPTOE OIST. COURT, $O. DIST. OF w. VA,
.& JOHNSON, Tenth Floor, Union Bank AIMEE A, LSVHORTER, CLERK

Building, Clarksburg, West Virginia
126301 and GERALD M. STERN, ESQUIRE

1229 Nineteenth Screet, N.W.,
Washington, D, ¢, 20036, attorneys
for plaintifss: ’

Dcfcndan: Tequests that each plaintiff {n the above-
styled action answer under oath, in accordance with Rule 33 of
the Federal Rules of Civil Procedure, the following incerrogatories;
any plaintiff who sues both individually on his or her own behalf
and tcp:csca:::ivcly on behalf of one or more other persons is
Tequested to answer each interrogatory for himself or herself .and
Separately for each other person on behalf of whom such plaintiff
sues:

l. State your full given name andkany other names or

niéknms, your date of birth, and your Tesidence address as of

|



February 25, 1972, and (if not the saze) as of che date of the
answers to these interrogatories,

2. 1f you were employed at any time during the period
January 1, 1971, through February 26, 1972, state the nature of ’
such employment and the name and address of your employer or exployers.

3. 1If you have been employed at any time since February 26,
1972, state the nature of such employment and the name and address
of your employer or employ;rs.

4. 1If you claim damages in this action for the loss,
destruction or diminution in value of real property set forth the
following information with Tespect to such real property, as of
February 25, 1972, ané (1£ not the same) as of the date of the
answers to these interrogatories:

(a) Location and dcscrip:ion of such real

property and any improvements :hnreonj

| ~ (b) Nature of your interest in such real

‘property; .

(c) Name or names of titled owner of such
real property;
(d) Date or dates upon which such person
or persons became titled owner of such real
property;
(e) Amount of purchase price paid by such
pctssn o:'pcraous and identity of seller;
(f) Nature and cost of improvements to such
~ real property, if any, made subsequent to such
purchase and prior to February 26, 1972;

(g) Nature and extent of damage to such real




propezty and any i=provezents thereon caused by
the flood on February 26, 1972;

(h) Was such real proéerty subject to
mortgage or other lien as of February 26, 1972,
and, if so, the name and address of each mortgagor
or other lienholder, the amount of each such
mortgage or other lien, and the present stacus
thareof; |

(i) The dollar amount of damages claimed for
the loss, destruction or diminution in value of
such real property and the manner in which such

amount is calculacted.

5. If you claim damages in this action for the loss,

p:ope:ty as :o which such claim is made (any group of i:ems of_
personal property purchased for a total of $500 or less may be

treated as one item):

(a) Description of such personal property;

(b) Nature of plaintiff's interest therein
as of February 25, 1972;

(¢) Location of such personal property

izmediately prior to flood on February 26, 1972;

v’
(d) Date such personal property was purchased,

amount of the purchase price and naxme and address
of immediate seller; '

(e) Nature and extent of damage to such
personal property caused by flood oan February 26,
1972;

destruction or diminution in value of personal property, set forcth

- the following informa:ion with Tespect to each 1cem of personal _

c——— e i — e on
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(£) Was such personal pzoperty subject €3
a lien as of February 26, 1972, and, if so, the
name and address of each lienholder, the amount
of each such lien, and the present status thereof;
(8) The dollar amount of damages claimed for
the loss, destruction or diminution in value of
such personal property and the manner in which

such amount is calculated.
6. If you claim damages in this action for personal
injury or injuries, set forth the following with respect to each

such personal injury:

(a) Descripcion of the injury and the
manner in which it was sustained;

(b) The date or dates upon which treatment

for such injury was received, the nacure of such =

treatment, and by whom Quch treatmént wvas renaered;
(¢) Are you presently being -treated for such
injury, and, 4if not, when did treatment cease?
(d) 1Is such injury claimed to be permanent?
(e) An’itmiznd statexent of the mﬁn: of
money which you were obliged to expend for treat-
ment of such injury, including but not limited co,
expenses for hospitals, physicians, nurses mdv
udi;mu, the date or dates of such payments
and a description of the services or goods for
which such moneys were paid;
(£) The dollar amount of damages which you
claim for such injury and the manner in which

such amount is calculaced,

)




7. If you claim cazmages for the wrongful death of one
or more deceased persons under § 55-7-5 and/or § 55-7-6 of the
West Virginia Code, then for each such claim, set forth the
following information:

(a) Have you been appointed the personal
representative of the deceased and, if so, on

what date and in what court were you so

appointed? '

(b) The full name, age and residence address

of the deceased at the time of death; .

(c) 1f the deceased is known to be dead,
(1) the da:é his or her body was recovered; (ii)
where found; and (iii) the name of the funeral
home, if any, supervising burial of the deceased;
v‘;(d) 1f the deceased is missing, the date on
which,‘;h. person or persons by whom, and the -
place where thé deceased was last seen;
(e) Whether the deceased a:.:he time of

death was (i) single, (ii) married, (iii) divorced,

or (iv) a widow or widower;

(£) The names, addresses, and ages of aay
surviving children of the deceased;
(g) 1f any relative or relatives of the

deceased lost their lives in the February 26,

1972, flood, the name or names and age oT ages

of such relative or relatives and the relationm-

ship of such relative or relatives to the deceased;

(h) The name, age, and address of che

surviving spouse of the deceased, if any;



(L) If the deceased was ezploved ar any
time during the period January 1, 1971, through
February 26, 1972, with respect to each such
employment, state (i) the name of the exployer;

(11) the exployment location; (iii) the capacity
in which the deceased was employed; (iv) the
length of time the deceased had been exployed

in such capacity; (v) the length of time the
deceased had been employed by such employer; and
(vi) the rate or rates Bf pat at which the
deceased was exployed.

() The amounts of money, if any, claimed
for (1) funeral expenses; (ii) hospital expenses;
(14i) physician's expenses; (iv) medical supplies,

- (v) nurses' services; (vi) any o:hcr expenses :
'incurred as a result of the allegedly wrongful
act which resulted in death;

(k) For each dependent distributee of the
deéeased, if any, state his or her naée, age and
addrcss, his or her relationship to the deceased
and whether he or she was a member of the same
household as the deceased, the amount of financial
oT pecuniary loss, if any, sustained by him or her,
and 'how such amount is calculated.

8. 1f you claim any damages in this action not referred
to in your answers to the preceding interrogatories, itemize and
describe the nature of such additional damages and scate the dollar

azount sought and the manner in which such amount is calculaced.

6=
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- . : 9. 1If you claim punitive or exexplary dazages in this
action, state the amount claimed,

JACKSON XELLY HOLT & O'FARRELL
Kanawha Valley Building
Charleston, West Virginia 25301

v ket Kéﬂﬂm

A Member of tiHe Firm

DONOVAN LEISURE NEWTON & IRVINE
Two Wall Street
New Yo:k New York 10005

By j72 . f7 /=
A Member of the Fi

April 27, 1973 | " COUNSEL FOR DEFENDANT

CERTIFICATE OF SERVICE

I, ROBERT K. KELLY, of counsel for the defendant, hereby
certify that on April 30, 1973, I served true copies of the foregoing
interrogatories upon Willis O. Shay and Gerald M. Sterh, plaintiffs'
attorneys, by personally placing the same in properly stamped addressed

envelopes and peysonally depositing the same in the United States mail.

A

.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Huntington

> (4
DENNIS PRINCE, et al., : Ulpl\as

Plaintiffs,

v. :  CIVIL ACTION NO. 3052-uN
.THE PITTSTON COMPANY, :
Defendant. : E l E E D
Jut 1 L1873
PLAINTIFFS' FIRST ANSWERS TO CLERK'S OFFICE. U. S.

. T. OF VI, YA,
DEFENDANT'S INTERROGATORIES -- FirsT sERJsR: 0 0T of vt v

TO: The Pittston.Company, by service upon Daniel R.
Murdock, Esquire, of the law firm of Denovan
Leisure Newton & Irvine, Two Wall Street, lew
York, New York 10005; Zane Grey Staker, Esquire,
-Box 388, Kermit, West Virginia 25624; and

- Robert. K. Kelly, Esquire, of the law firm of
Jackson Kelly Holt & O‘Farrell,'xnnqwha Valley
Building, Charleston, West Virginia 25301, At-
torneys .for the defendant, The Pittston Company.

Plaintiffs respectfully submit herewith their
first answers to Defendant's Interrogatories -- First
Series pursuant to Rule 33, F. R. Civ. P. The follow-

ing comments are pertinent to and hereby incorporated in

said answers:

I. GENERAL COMMENTS

Interrogatories 1, 2 and 3. The answers to In-

terrogatories 1, 2, and 3 are self-explanatory. We note

that Interrogatories 2 and 3 seek information with re-

Spect to employment at any time during the periods, re-

spectively, from January 1, 1971 to February 26, 1972

)
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and from February 26, 1972 to the present. Answers list-
ing employment during either or both of those periods
therefore do not necessarily imply continuous oOr steady
employment throughout the periods indicated.

Interrogatory 4 =-- Real Property Claims. The

answers to Interrogatory 4 for plaintiffs or plaintiff-
families asserting real property claims appear in the
Real Property Appendices to the answers df those plain-
tiffs or plaintiff-families, Since no plaintiff has un-
dertaken or caused to be undertaken any kind of title
search with respeéﬁ to the real property for which he
claims, the answers to Interrogatory 4 are limited to
;he-plaintiffs' understandings of their interests in

the real property for which they are asserting claims.

Interrogatory S5 == Persona; Property Claims. The
answers to Interrogatory S5 for plaintiffs or plaintiff-
families asserting personal property claims appear in
the Personal Property Appendices to the answers of those
plaintiffs or plaintiff-families. For ease of presenta-
tion, the subparts of Interrogatory 5 are answered in
an order slightly different from the order in which they
were posed. To wit, subparts (a) and (d) and a portion
of subpart "(g) are answered in chart form (the subparts
are shown in the column hca&ings of the chart) and sub-
parts (b), (e¢), (e), and (£) and the remainder of subpart

(g) are answered at the end of the chart. Few plaintiffs



kept complete records with respect to their personal
pProperty purchases over the Years and most such records
any plaintiffs may have had were lost or destroyed in
the disaster. as a result, the answers to Interroga-
tory S, almost without exception, are limited tg plain-
tiffs’ best estimates or recollections of the informa-
tion requested.

Interrogatory 6 -- Personal Injury Claims. Plazn-

tiffs have attempted in response to Interrogatory 6 to
set forth their Personal injury claims in the best manner
possible. Howeveg; most of the plaintiffs have no medi-
cal training and their answers are accordingly limited by
that fact. 1In light of pPreliminary medical, psychiatric,
and’ soczolog;cal investiqationl into the conditions at |
Buffalo C:eek, the results of which are set forth at_gréat
length in the P:eliminary Statement to Plaintiffs' More
Definite Statemeﬁ: of Their Damage Claims filed herein on
April 16, 1973, oachvplaintitt has in response to Inter-
rogatory § claimed psychic impairment as a result of the
disaster and has claimed that treatment for that injury
has not ceased and that that injury is expected to be per-
manent.

In & number of cases, treatment for psychic impair-
ment has only recently begun and in still other cases
there has so far beéen no treatment at all. Plaintiffs'

view is that the psychic impairment they have suffered

+C
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is so serious and substantial that lengthy and continuing
treatment is or will eventually be called for in every
Case. In this circumstance, Defendant's Interrogatory 6(c)
which reads:

"Are you presently being treated for such

injury and, if not, when did treatment

cease?"
would not always permit a direct answer. Thus, on the
advice of counsel, every plaintiff has answered that
question with the statement 'greatment has not cea;ed"
even if treatment has not yét begun.

Many plaintszs regularly take medication for
the injuries they claim. On the advice of counsel,
plaintiffs have not interpreted Interrogatory 6(b) as
requiring a listing of every time a plaintiff actually
toock any mgdi;ation. ‘"However, occasions on which p?eé
scriptions for medication were writﬁen'aie.showﬁ to the
extent possible.

Conferences with medical experts retained by the
plaintiffs for the purpose of this litigation are not
listed as treatment in response to this interrogatory.

Interrogatory 7 -- Wrongful Death Claims. The an-
swers to Interrogatory 7 for those plaintiffs asserting
wrongful death claims appear in the Wrongful Death Ap-
pendices to the other answers of those plaintiffs.

Interrogatory 8 -- Other Damage Claims. Plain-

tiffs claiming for lost wages have set forth their claims

with respect thereto (to the date of these answers) in

——ra i een
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answer to Inte::og;gogy 8. Plaintiffg claiming for loss
©r interruption of schooling or for loss of consortium
have so stated in their answers to Interrogatory 8.
Plaintiffs who at this time believe that they have lost
the ability to eéngage in gainful employment as a resule
of the disaster have so stated in answer to Interroga-
tory 8, although it is to be noted that the psychic im-
Pairment suffered by the plaintiffs can be expected at
Some later date to impair or destroy the acility of many
other plaintiffs to engage in gainful employment. Cer-
tain other specifié damage claims are also listed in re-
Sponse to Interrogatory 8 by individual plaintiffs,.

In addition to the claims mgntioned in the pre-

+ ceding parlgraph and to the extent not included in’ ‘other " - -

claims, all plaxntzf!s claim for intense physxcal pain
and mental anguish; for the loss of members of their im-
mediate families and/or close personal friends; for the
loss of their previous community and family life; for
the loss of their health; for expenses incurred in at-
tempting to support their families under the circumstances
caused by the disaster; for being forced to live in un-
desirable and severely depressing circumstances at great
expense in-time, money, and effort; for the loss of the
companionship, services and society of immediate members
of their families and/or close personal friends; and for

humiliation, insult, and aggravation. These claims are
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hereby made a part of each Plaintiff's answer to Inter-
Togatory 8 attached hereto.

Plaintiffs also claim interest, costs and dis-
bursements of this action, including just and reascnable

attorneys' fees and expenses, These claims also are

'hé:eby made a part of each plaintiff's answer to Inter-

rogatory 8 attached hereto.

interrogatory 9 -- Exemplary Damages. Each plain-
tiff claims a share in proportion to his or her compen-
satory damages or such share as the Court and the jury
may determine to ;; appropriate of any and -all exemplary
or punitive damages awarded in this action. These clains
are hereby made a part of each plaintiff's answer to

Interrogatory 9 attached hereto.

II. COMMENTS WITH RESPECT TO DAMAGE CLAIMS =

A. General Statement as to Damage Claims

The plaintiffs have, in paragraph 51 of the

Complaint herein, listed the injuries for which they
seek damages in this action. The Plaintiffs seek to re-
cover with respect ﬁho:t:o such amounts as the jury and
the Court may properly award under applicable law. How-
ever, for present purposes, the Plaintiffs quantify their
claims as follows:

(1) PFor personal injuries, including pain and
suffering, loss of health, and psychic impairment; and/or

for loss of relatives or friends; and/or for the loss of




their previous community and family life; and/or for the
loss of their ability to make , living; and/or for ex-
penses incurred in attempting to support their families
under the circumstances caused by the disaster: and/or
for being forced to live in undesirable and severely de-
pressing circumstances at great expense in time, money,
and effort; and/or for the loss of the companionship,
services and/or society and/or consortium of immediate
members of tha}r gpmilies and/or close personal friends;
and/or for humiliation, insult, and aggravation; and/or
for loss or interéﬁption of schooling: $50,000 for each
pPlaintiff, which amount is hereby incorporated into each
plaintiff's answers to Interrogatories é(f) and 8 at-
;A:hed hereto. ‘

(2) for the loss of or damage to or diﬁinution
in value oé théi: real property and the loss of use of
such property: the amounts stated in the answers to In-
terrogatory 4(i) attached hereto.

(3) For the loss of or damage to or diminution in
the value of thei:‘pc:sonal property and the loss of use
oz'such property: the amounts stated in the answers to
Interrogatory S(g) attached hereto.

(4) » For wrongful deaths: the amounts stated in
the answers to Interrogatories 7(j) and 7(k) attached
hereto. The amounts stated in answer to Interrogatory 7(k)
assume that the laws of the State of West Virginia limit

recovery in connection with wrongful death to $110,000 as
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4 Maximum for each wrongful death, despite the facs that
in a number of cases it is probable that the damages syf-
fered exceed that amount.

(5) For loss of wages, loss of business profits,
and other loss of income to the date herecf: the amounts
stated in‘:he answers to Interrogatory 8 attached hereto.

(6) For past and future medical expenses: As to
past medical expenses, see section B below. Plaintiffs
do not have the expertise or knowledge necessary t§ esti-
mate what their future medicai expenses will be at this
time,

B. Statement as to Claims for Medical Expenses

The Plaintiffs have made a diligent effort to

itemize medical expenses incurred up to the date hereof

as a result of the disaster. However, virtually every

Flaintiff has run into great difficulty in so doing.

Few plaintiffs have kept records of their medical ex-
penses and it has proved difficult for them to obtain
complete records of expenses frem the doctors, hospitals,
pharmacies, and the others that rendered medical services
to them. To the extent £ha: the Plaintiffs have so far
been able to qath;: the requested information, that in-
formation f3 set forth in the Medical Expense Appendices
accompanying the attached answers. However, all Plain-
tiffs are continuing in their efforts to cbtain further
and fuller medical expense data, and guch data will be

supplied in an orderly way as soon as it becomes

- e
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A

available, a1} answers to Interrogagory 6(e) are
therefore Partial answers subject ¢q amendment as o
later date,

C. Comments as to Certain Pronerew Dama~e Claimg

(1) Plaintiffs clajm for the loss Oof use g
their real Property in such amounts as the Court and the
jury may PToperly award. For present Purposes, the
Plaintifsg have, on the advice of counse], quantified

that amount as the greater of $1,000 of ten percent of
(2) Because of the upset economic conditions in

dest:éycd'bf‘agﬁagéd beyénd Tepair. on tho_advic. of |
caﬁnscl, plaintiffs whose homes were so losﬁ have claimed
4t a minimum the following building Costs, which are based
on figures developed by the u.s, Department of Housing
and Urban-Dcvelopment (HUD) for the area:

l-bed:oém house - $15,500 4-bedroon house = $27,5%00

2-bedroon house - $19,000 S-bedroom house -« $30,500

3-bedroonm house - $22,750 é-bedroom house =- §32,000

(3) Plainties, claim for the logs of use of thejr

Personal ﬁ&opc:ty in such amounts 43 the Court and the
jury may PXoperly awara and they also claim for the loss

©f unaccounted for items. For present Purposes, the

Plaintigsg have, on the advice of Counsel, gquantified

Fé




that amount as $1,000 plus Slg for each line item of
personal property for which a claim is made.

(4) Plaintiffs have found clothing losses par-
ticularly difficult to estimate. On the advice of coun-
sel, many plaintiffs have therefore claimed ¢lothing

losses based on the following schedule:

Adult males $1,000 each
Adult females 1,000 each
Teenage males 750 each
Teenage females 1,000 each
Children under age 12 300 each

‘III. OTHER COMMENTS

A very few plaintiffs have been unavailable or
inaccessible during the time period during which these

answers were required to be prepared under the Federal

" Rules of Civil Procedure. To the extent that information

with respect to those plaintiffs is available to counsel,
that inforna:ioh has been included in the attached an-
swers., Full and duly signed and notarized answers for’
those plaintiffs will be supplied as soon as they can be
obtained.

Defendant's Interrogatories =-- Pirst Series were
designed to be answered by natural persons and do not ap-
mutoh}”uun.mcumnucmnhh Therefore,
the two corporate plaintiffs -- Wilson Mining and Lumber
Corporation and Drehel's, Inc. == have not answered

these interrogatories, although they stand ready and

- e waw =



willing promptly to answer interrogatories Defendant
may hereafter propound to them in accordance with
Rule 33, F. R. Civ. p.

Rerectfully submitted,

Heatd S

Gerald M, Stern

Harry Huge
ARNOLD & PORTER

1229 Nineteenth Street, N.W.
Washington, D.C. 20036

Wilbsl

Willis O. Shay

STEPTOE & JOHNSON

Tenth Floor

Union Bank Building

Clarksburg, West Virginia 26301

Of Counsel:

ARNOLD & PORTER

1229 Nineteenth Street, N.W.
Washington, D, C. 20036
(202) 872-6748

STEPTOE & JOHNSON

Tenth Floor

Union Bank Building

Clarksburg, West Virginia 26301
(304) 624-5601

»

June 4, 1973




IN THE UNITED STATES DISTRICT coiarT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Charleston

DENNIS PRINCE ET AL.,
Flaintiffs,

v. , CIVIL ACTION NO. 3052

THE PITTSTON COMPANY,

Defendant. -t E l;: E:? E:)
r:_ L— \ ,
e/ /
NOTICE OF MOTION CLrnics CF:N:F.. b s,

N UIST. CCURT, SG et OF W, YA,
TO: THE PITTSTON COMPANY, Defendant in the AR AL e, Cen,

above-styled action, and Zane Grey Staker,

Esquire, Box 388, Kermit, West Virginia,

25674; William T. O'Farrell, Esquire,

Jackson, Kelly, Holt & O'Farrell, 1601

Kanawha Vvalley Building, Charleston, West
-Virginia, 25322; and paniel R. Murdock,

Esquire, Donovan Leisure Newton & Irvine,
- 30 Rockefeller Plaza, New York, New York,

10020, Attorneys for Defendant

Please take notice that the Plaintiffs will bring the
attached motion on for hearing before the Honorable K. K. Hall,
United States District Judge, on February 15, 1974, at 10:00 a.m.

in Courtroom No. 2, United States Courthouse, The Federal Building,

500 Quarrier Street, Charleston, West Virginia.

/
, /L iofucdf (5o s

GERALD M. STERN

Arnold & Porter

1229 19th Street, N. W.
Washington, D. C. 20036

-Lgiiiﬂ;lxéz;.<§§(;45\

WILLIS O. SHAY \ T:ﬁ
Steptoe and Johnson

Tenth Floor, Union Bank Building
Clarksburg, West Virginia 26301

Attorneys for Plaintiffs

January 30, 1974 (*50;/‘.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
At Charleston

DENNIS PRINCE, et al.,

Plaintiffs,
V. : CIVIL ACTION No. 3052-HN
THE PITTSTON COMPANY, :

Defendant.

MOTION TO ORDER PRODUCTION OF DOCUMENTS

Plaintiffs, by their attorneys, respectfully move this
Court to order the defendant The Pittston Company, to produce
“copzes of (1) Mr. Dale Stanton s wrxtten psychologlcal reports L
on each plaxntsz and (2) the results of all ‘psychological
tests administered to each plaintiff by Mr. Dale Stanton.

As a result of defendant's motion for physical and
mental examinations under Rule 35 of the Federal Rules of
Civil Procedure, Pittston required almost every plaintiff to
travel to South Williamson, Kentucky, to take a battery of
psychological tests administered by Mr. Dale Stahton. Rule
35 requires that the defendant submit "a copy of a detailed
written repo;t of the examining physician setting out his
findings, including results of all tests made . . . " Al-
though Mr. Dale Stanton é:epared a written report with re-

spect to the battery of psychologicai tests which he administered



to each plaintiff, the defendant refuses to produce these
written reports. 1In addition, the defendant refuses to
produce the results of these tests even though the medical
reports of-Pittston's Doctor, Russell Meyers, which reports
have been submitted to plaintiffs, invariably include the
statement that "the data of these testsfare on file with
the subject's folder".

THE DOCUMENTS REQUESTED
BY PLAINTIFFS

Plaintiffs seek copies of Mr. Dale Stanton's written

- psychological reports and copies of the data of the psycho-

logical tests provided_by plaingiffs in connection with these

- reports. 'PlaintiffS seek copies of Mr. Stantcn's‘writtén
reports because they are often cited by Dr. Meyers'asA”in-
dependently supportiﬂg“ his conclusions. But Mr. Stanton's
reports have not been produced, even in those cases where
Dr. Meyers quotes excerpts from the Stanton reports.

The psychological tests administered to plaintiffs,
and the data on file in the plaintiffs' respective folders
as to each sugh test, include the following:

1. gotte: Incomplete Sentences (the plaintiffs com-
pleted various incomplete sentences),

2. House-tree-person drawings (the plaintiffs drew

various pictures, including a house, a tree and a person),



3. The Bender-Gestalt Test (the plaintiffs reproduced
on a sheet of paper a set of nine designs),

4. Thematic Apperception Test (the plaintiffs inter-
preted sceﬁes depicted on varicus cards and their interpreta-
tions and responses were recorded),

5. Mooney Problem Check List (the plaintiffs checked
those problems on a list of problems which they considered
applicable to thems;lves),

*

6. Wechsler Adult Intelligence 5cale_/ (this test
yielded a verbal I.Q. for six sub-tests and a performance
I.Q. for five sub-tests), .

) 7.Y‘Stoel;inngiggly,Blogk Te;t_/ (plaintiff§ wére A
asked to plaqe a series of blocks in holes withva»time'limiﬁ).
and |

8. Psychogalvanometry (a series of wires wére connected
to plaintiffs' fingers; then a "test" was administered through
use of allegedly "neutral” and allegedly "significant" verbal
stimuli (which apparently differed for each plaintiff), the
presentation of a number of specific flood photographs (not
made available to plaintiffs' counsel), and a discussion by

pPlaintiffs qf their particular disaster experiences. Readings

were taken to determine pointer deviations in all three phases

*/ These tests were infrequently administered.



of the test. In the reports of Dr. Meyers provided to plain-

tiffs, most of these readings are omitted.)

PLAINTIFFS' ATTEMPTS TO OBTAIN
THE REQUESTED DOCUMENTS

On November 13, 1973, after the plaintiffs received
2 number of the written medical reports prepared by the
defendant's Doctor, Russell Meyers, plaintiffs "requested
all of the test results referred to by Dr. Meyers in his
reports as well as the written reports of Mr. Dale Stanton,
also referred to in Dr. Meyers' reports."” This oral request
on November 13 was confirmed in writing in a letter to coun-
‘selﬁfor defendant on Novgmber 15, 1973. Although defendant's
counsel on Novembef 13 promiseé to éheck on this matpér'ghd |
get back to counsél for plaintiffs, thefe was no response
either to the November 12 telephone call or the Névember 15
letter. Accordingly, counsel for plaintiffs reiterated
plaintiffs' request for the results of all tests made as well
as the written reports of Mr. Stanton with respect to these
tests, during a meeting in Charleston, West Virginia with
counsel for the defendant on December 6, 1973. On December 7,
1973, plaingiffs’' counsel confirmed in a letter to counsel
for defendant that plaintiffs' counsel was "awaiting your
response with respect to my request for Mr. Stanton's psy-
chological reports on each élaintiff and the test results

of each of the psychological tests for each of the plaintiffs.”




Again, there being no response, Counsel for plaintiffs
telephoned counsel for defendant on December 20, 1973. During
thisAconve:sation, defendant's counsel indicated that plain-
tiffs' request had been discussed among counsel for the de-
fendant, and it hag been decided by defendant's counsel that
the request called for a voluminous number of documents.
However, defendant's counsel offered‘to send to plaintiffs’
counsel the requested materials as to one plaintiff, to
demonstrate that the request called for a voluminous number
of documents, with the hope that after Plaintiffs' counsel
received the materials as to one plaintiff some workable
arrangement could be agreed to by the pParties if counsel for
plalntszs stzll perszsted in hzs request. Plaintiffs' coun-
sel immediately agreed to this proposal. Accordingly, on
December 20, 1973 Plaintiffs' counsel requested Mr; Stgnton's
written report and the test results as to one plaintiff,
Charles Osborne. Defendant's counsel agreed to send the
materials.

However, when the promised materials were not forth-
coming, plaintiffs' counsel called defendant's counsel, on
January 3, 1974, and was told that the materials would be
sent promptly, since defendant's counsel would be at Dr.
Meyers' office within the next day or two.

When the materials still were not forthcoming, even

as to one plaintiff, Plaintiffs' counsel again wrote



defendant's counsel, on January 11, 1974. ©This letter, sum-
marizing much of this history, is attached hereto. Defen-
dant's counsel has never sent plaintiffs' counsel any written
response to plaintiffs' January 11, 1974 letter or to any of
plaintiffs' other written or oral requests with respect to
the materials sought to be produced. However, during the
depositions in Charleston, West Virginia on January 14-17,
1974, defendant's counsel finally indicated to plaintiffs'
counsel that none of the requested materials would be pro-
duced, even as to one plaintiff. The reasons given were:
(1) the request for documents as to all Plaintiffs called
for a volumznous number of documents. (2) Mr Stanton ]

, reports are handwritten and allegedly are copied in full.

in each report submitted by Dr. Meyers, and (3) the test
results, like x-rays and other such data, do not heve to

be produced.

ARGUMENT
Plaintiffs are mindful of the fact that the documents
requested by plaintiffs may be voluminous. Accordingly,
Plaintiffs have already indicated to the defendant that they
would like £; look at the materials for one plaintiff to
deterﬁine whether it is unreasonable for plaintiffs to re-
quest the materials as to all plaintiffs. Since the trial

in this case probably will be centered around a very limited




number of plaintiffs, defendant's objection to producing docu-
ments for all plaintiffs could be resolved by having the de-
fendant produce such documents only for a limited number of
plaintiffs. However, at this point, the defendant refuses

to produce the documents even as to one plaintiff. Accordingly,
the plaintiffs regretfully have had no alternative except to
seek judicial relief by way of this motion.

Our reading of Dr. Meyers' reports, submitted to the
plaintiffs by the defendant, indicates that he did not quote
verbatim all of the written reports he received from Mr.

" Stanton. Indeed, in a number of cases he ocmitted quoting"any
portion of_M:;-Stgngon's Jritten.reports.A Accordinqu, pl;inr
tiffs believe they are entitled to copies of all}of Mr.
Stanton's actual written reports.

It is not true that test results, like x-ra&s and
other such data,_do not have to be produced pursuant to Rule
35. 1Indeed the x-ray example cited by defendant's counsel
to plaintiffs' counsel demonstrates the error in defendant's'
position. The Advisory Committee Note to the 1970 Amendment-/
to Rule 35 specifically states:

. "The amendment specifies that the
written report of the examining physician

includes results of all tests made, such
as X-rays and cardiograms."

*/ The phrase "including results of all tests made, diagnoses
and conclusions, together with like reports of all earlier
examinations of the same condition” was added by the 1970
amendment to Rule 35(b) (1).




Accordingly, although plaintiffs have not requested copies
of the x-rays taken of plaintiffs by the defendant's physi-
cians at Squth Williamson, Kentucky, plaintiffs do believe
they are entitled to the results of other tests made -- and
in p#rticular to the psychological test results. There is
no question that a battery of psychological tests was made,
that the "data of these tests are on file with the éubject's
folder" and that wrltten psychological reports were prepared
in connection with ‘these tests.

It is surprising that the defendant refuses to prcduce
any of "the data of these tests on file with the subject's
folder". :fhis data actually is material prepared by“thé
plaintiffs in most cases. Moreover, plaintiffs :eadilj made
available to the defendant similar materials obtained as a
result of plaintiffs' psychiatric evaluations -- i.g., house-
tree-person drawings, Despert*Fable responses, etc. =-- where
such materials were obtained.

Finally, a sense of fairness requires the production
of the requested documents. The plaintiffs were compelled
to undergo a battery of tests, and now are refused copies
of the matexial they prepared during the administration of

those tests. This is not fair.

¥/ Plaintiffs have not produced any of the taped or video-
taped interviews conducted by plaintiffs, nor has the defendant
produced any of the taped interviews of plaintiffs conducted

by the defendant at South Williamson.



CONCLUSION

For the reasons statéd herein, plaintiffs submit that

the defendant should be ordered to produce, without further

delay, the documents requested by plaintiffs almost three

months ago.

Of Counsel:

ARNOLD & PORTER

1229 Nineteenth Street,
Washington, D.C. 20036
(202) 872-6748

STEPTOE & JOHNSON
Tenth Floor

Union Bank Building
Clarksburg

West Virginia 26301
(304) 624-5601

January 31,°"1974

Respectfully submitted,

4
Joatil[ S

Gerald M. Stern

e o

Harry Hqu \ 1&5-

ARNOLD & PORTER
1229 Nineteenth Street, N. W,
Washington, D. C. 20036

u u,L/ C \La.a

Willis O. Shay Hm

STEPTOE & JOHNSON

Tenth Floor, Union Bank Building
Clarksburg, West Virginia 26301
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Jaauary 11, 1974

lan2 Grey Staker, Esq.
3ox 3383
Xernit, tost Virginia 235674

. Dear 2Zane:

I anm ﬁ}iting,to You again concerning my recuiest for

all of the test results referrad to by Dr. Meyers in his
Ieports -- most of which app2ar to bhe tests administered
by Mr. Stanton -- as wvell as all of the written reports of

“ir. Dale Stanton, since I hava not Yot received thos
terials as to the samnle plaintiff, Charles Osborae,
pursuant to our agreenent.

I first requested these naterials fronm you via a
telephone conversation on Hovember 13, 1973, ana 1 con-
firmead my request via a letter on November 15, again
raised this matter with vou when we met in Charleston on
December 6 and aqgain confirmed Y requcst to you for these
naterials on Decamber 7, 1973.

liot hearing fron voa, I telephoned you on Dacermb-r
20, and at that point, you indicated that you had discussed
this matter with Mp, 0'Parrell and tha+ MY requast caliel
for a voluminous nurber of docurzats. 7ou sugge ital thas



b
¢

#ana Grey Stakor
January 11, 1974

Page Two

ey e

you could send me materials as to one nlainti
strate how voluwninous my regquest in fact is,
after wo could try to work out some arrangei:ent i st
parsistad in rmy request. Accord lngly, I asiind tuat you
me the materials as to plaintiff Charles Osborne, anid Y
agreed to co so.

o3 rn
oL

siot having received the promized matzarials vith re-
spect to Charles Osborne, I talephoned vou on January 2
1974. You said that you would be ¢going over to Dr. May
] 3

officn within a day or so and that th2 materials woul.
sent to me promptly.

I rcalize that you have been very busy on this caso
and in other matters, and if the matcrials are a2lr calv in
- the mail tome I apologize for hav-ng had to send tﬁlg

letter. On the other hand, if vou have not yeb sint tha'

materials, I would arpreciate it if vou could do 35 as scoa
as possible. :

varitest recgards.

Sincarely yours,

Garald M. Staern

cc: Messrs. O'Tarrell and Murdock
bec: Willis 0.Shay, Esg.

b ———— e
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OPPOSITIONL TO PLAINTIFFS' "MOTIOU
TO ORDZR PROCUCTION OF DOCUMZINTSE"

This mermorandun is respectfully submitted in
opposztxon to plalntlf‘s' motion seeklng an order reculr-
ing defendant to obtaln and turn over to plazntlf‘s.

coples cf (l) Mr. Dale Stanton's written psychological
4 .reports on each plaintiff and (2) the results of all
psychological tests administercd to eaéh plaintiff by

Mr. Dale Stantcn.”

Preliminary Staterent

In order that plaintiffs' motion may be vieved

in proper prospective, it is well to review for the Court's

convenience the present status of mecdical discovery in the

instant case:

o

In the complaint herein, a personal injury clainm
seeking cempensatory camages of §5 50,000 or more was asserted

on behalf of all but a very few individual plaintiffs.*

[R ST P A X

* App*oxlmatclv G20 plaointiffs allege personal injury and,
- based en fairly rocent disclocuves, abowt 400 plaintiffs
/ are partics to this cctien seoluelv on tiie basis ol theirs
: personal injury clais over $10,00C. .
,— »
- -

.

Plaintif s
3 e e e : Civil Action-fio. 3¢52-- - =
THE PITTSTON COMPANY, :
Defendant. :
DEFEZNDANT'S MEMORAIDWLM IN
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Definitc™Statement of Their Dunage Cluxﬂs, .Llcd on =

—

— .- ..

representatxons concernzng nlalntszs' Lnjurzes-

"Each and every plaintiff-survivor also has
suffered, nresentlv su-:fecrs and will concinuc to
suffer ror tlhic remainder of his or ner life,
pSvcnlc imvmairment and resulting nnvsical in-

juries . . . [p. 24].

“rmong the overt signs of injurious dis-
turbances, prevailing among plaintiff-survivers,
are the following: the extensive signs of
depressicn, severe in some, a little less so in
others, but so wicespread that it exists 'to some
degree in each man, woman and child. . . .

"On the basis of observations of olaintiff-
survivors, these and other svmptoxs can be
?xpec:cd to at times recede and later recur.

p. 33)

The so-called !More'Definitg Statement” was accompanied
by two volumes of what plaintiff's counsel characterized

as "family summaries" which, according to a New York Times

article apparently based on an interview with one of
plaintiffs' attorneys, "were collected by lawyers and a

team of top sociologists and psychiatrists employed by

* Arnold & Porter, the Washington law firm representing the

flood victims." The New York Times, April 18, 1973, p. 93.

In order to obtain a more particularized and
individualized statement of each plaintiff's personal
injury (as well as other damage) clains defendant served
a sct of Intcrrogatofies addressed to cach plainiiff on
May 1, 1973. Wwith respect to personal injuries the

interrogatorics requested:

- —
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? - Y TT=r 7 77 "7 T (a). Descriptidn of the injury and
S S the manner in which it was sustained;
IS ——em e e R —— .
A ;;--_-_-_;—-_:-_--j'-‘;'_‘_‘.:_'ﬁ_';‘:“_ = (5] -:The- datc or dat:rurv-x ‘which
2. R LT .. frecatment for such’ injury was rcceived,
=l e = s7— - -T==>---.-the nature of such - -trecatrment, and by whom
Sy e 7 - s Tt ST such treatncnt was rende:ed'
—_— e —— 2. ¢ (e) ~ Are you presentlv bcing treated - - = -
i for such injury, and, if not, when did
f trecatment cease?
¥ i
{ (d) 1Is such injury claimed to be
5 perranent? .
. (e) An itenized statement of the
amount of money which you were obliged to
expend for treatment of such injury,
including but nct limited to, e:penses
for hospitals, phyvsicians, nurses and
: medicines, the date or dates of such pay-
] : ' ments and a description of the services
N : . or goods for which such moneys were paid;
] J ’ '
! . R . (£f) The dollar amount of damages
which you claixm for such injury and the
manner in which such amount is calculated.”
In the purported answers served on June 4, 1973, every
4 pPlaintiff asserting a personal injury claim stated in
response to Interrogatory 6(a): "Psychic impairment (see
] introductory paragraphs).” 1In response to Interrogatory
1 - 6(£), requesting “the dollar amount of damages which you
claim for such injury and the manner in which such amount
1
is calculated,” every plaintiff asserting a personal injury
claim statcd: “See introductory paragraphs.”
‘ The so-called "introductory paragraphs" thus
purportedly incorporated by reference into practically
every plaintiff's interrogatory answers turned out to be '
an ll-page document dated June 4, 1973, signed by plain-
tiffs' counscl and entitled: “Plaintiffs' First Answers
»
p to Defendant's Interrogatorics - First Scries." After \
1
!
-3-
7
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so-called "intrcductory paragraghs,"” plaintiffs' counsel

- e g

.. .-conce#gd in a_.lctter dated July 11, 1973, "the-intrcductory —-.-

paragraphs' referred to in each Plaintiff's ancwers to -

. e — . D e T s EIF®e - C o e et e ame e .

the Plaintiffs ﬁEiB?“to their signing their ansviers." T

interrogatories 6(a), 6(f), 8, and 9 were not seen by )

—— -

Among the comments relating to Interrcgatory 6
made by plaintiffs' counsel in the "introductory paragraghs"
is the following:

"Plaintiffs have attempted in response to
Interrogatory 6 to set forth their perscnal
injury clairs in the best manner possitle.
However, most of the plaintiffs have no medical
training and their answers are accordingly
limited by that fact. 1In light of preliminary
medical, psychiatric, and sociological investica-

-tions into the conditicns &t Buffalo.Creek, . . .. .
each plaintiff has in respcnse to Interrogatory 6
claimed psychic impairment as a result of the - -
disaster . . . . '

PLITS E NIRRT

. "Conferences with medical experts retaineé
by the plaintiffs for the purposes of this:
litigation are not listed as treatment in resgonse
to this interrogatory."

WIS DeEmAISY

In light of the repeated representations mace by

Sameis

T

plaintiffs’ counsel concerning the injuries purportedly
sustained by their clients, deferndant moved, pursuant to
Rule 35, Federal Rules of Civil Procedure, for an Order
reéuiring each indivicual plaintiff to submit to a physical
and mental examination by Dr. Russell Meyers in South

Williamson, Kentucky, and the Court granted that motion

o TR RTTITe
[

. on May 16, 1973. These exarinations began in early June

at the rate of a%prcximately four a day and have continued, ‘

five days a weck (with fcw exceptions), until the examinations

fw Gremtod -4 ieded e
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——————9Sn—October 31, 1873+—this Cou=s- ot ol T —— —

~ 'lewing Order with respect to reports of medical exarina- o

. -

tienss e ol - : ———— e

T ""1.. That counsel for defendant furnrish .- :
-~ immediately to counsel for plaintiffs copies ‘ - -

=~ -———— —0f all.written reports of medical examinations— -—— e e —

=+ - .-Caused-to be carried out by defendant of plain- : -~ -
tiffs which they now have in hand, and that as
additional reports of such exarinations are
hereafter received by defendant, copies of sucn
reports shall be likewise proaptly furnished
plaintiffs. . .

"2. That plaintiffs immeciately cause to
be procured written reports reflecting the re-
sults of medical examinaticns of all Plaintiffs
who have thus far been examined at the instance
of plaintiffs or of plaintiffs' counsel for the
purpose of this litigation, and then irmediately
furnish copies thereof to defendant’s counsel
and that plaintiffs' counsel shzll as to all
future mediczl examinations of plaintiffs carried
out for the purpose of this litigation promptly
cause written repoxts thereof to be procured,
and ccpies thereof immeciately thereafter to be
furnished to counsel for cefencant."

* In a letter dated June 29, 1973, plaintiffs' counsel
wrote to defendant's attorneys: ‘"We also believe
Pittston easily could conduct more than four medical
exaninations each day. We have been conducting medical
examinations of our ovm. Our experience has been that
it is possible, if an appropriate numker of doctors is
made available, to medically exarine more than four -
persons a day." - Unbeknownst to defendant then, this so-
called "experience"” was pased solely upon examinations
of 57 plaintiffs conducted on June 18-19 and Jine 25-26,
1973. So far as has been discloused, no other examinations
ofhaxfgfv other plaintiffs have been conducted on plaintiffs’
behalf. :
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- - FEllb"' n¢ the hesFirg om October 3L, 1913,

- T further ‘reports’ w;ll of'ccurse, bg‘turnea‘ovér ~as ‘they "~ -

‘—- defendant CeTiveFéd €o plaintiffs' ~2€tCrneys written

xeports of nedical examinations cregared ty Cr. licyers

- on aPPrOCI‘n*cly 360 pla;nt;frs, to date, Pearly 660 - - -

detazled meuzcal reports have been produced, and any

are reccived. Cefendant did not receive any redical
reports from plaintiffs until Novemper 12, 1953. ard,
to date, defencdant has received medical examiration re-
ports on only 57 plaintiffs. Moreover, the reports re-
ceivea indicate that 2ll of these examinations were
conducted exclusively on June 18-19 and June 25-26, 1973.*
| Defendant, hovever, has not recelvec any report
of th ﬁeczcal eaarznatlon of any plaxnt;ff 'exan;nod at
the instqnce of plaintiffs or of plaintiffs' counsel for
the purpose.of this litigation" which was conducted prior
to the time plairtiffs' complaint seeking in excess of
§$30 million in ccmpensatory damages fcr persoral injuries
was filed; nor has cdefendant received any of the reports of
the "observations of plaintiff-survivors" which led plain-
tiffs' cbunsel on April 16, 1973 to assert that "each and

every plaintiff-survivor ... presently suffers ... psychic

* Although plairtiffs' counsel offcred to turn over ftwo
general reports on the psychological and psychiatric
effect on inhabitants of mass disorder situaticns
such as the Buffalo Creck disaster,” oaly exe undated
document which might possibly ke so characterized has
been received.
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addition, dcfenaant has nct receivea any of the reperts of

the "tean of too scciolegists arnc pegch;atr;sts._v_a

—— S e, e~ g

assertedly 1n~e'v1ekec ard examined Flaintiffs in prepa:a-

txon for the "famzly sunxarzcs. Pznally, although, as

T R - - . Cee et e o . Rl IR I R - .

= -noted above, plazntlffs' coursel advisead xn'the'belated -

. .
‘

"introductory Faragrarhs" of June 4, 1973, to plairntiffs’'
interrogatory answers that "conferences with redical experts
retained by the plaintiffs for tre Furgoses of this litigaticn
are not listed as treatment ..." ro report of any conference
of any plaintiff with any medical expert retairegd by the
plalntlffs for the purposes of this litigation, other than

.those whlch tock place on June 18-19 and 25-26, 1973, has
been turred over to the de‘erdaht.

In 2 further effort to discover the rature and
extent of plaintiffs' personal injury clairs, defendant
sought, at a hearing on June 11, 1973, to have plaintiffs
required to provide authorizztiecns to defendant to obtain
medical records frem hospitals and treating physicians. The
‘Court, however,-upheld the objection of plaintiffs’ counsel,
and instead directed that: "aAs to the medical reports, the
Court will cirect the Flaintiff to as received, or if they
already have send any redical irnformation they have as to
any plaintiff [to defendant] ..." (Transcript of Kearing,
p. 11). '

. Notwithstanding the Court's explicit direction,
several months passed withcut ary medical Socumentation what-

ever being cuprlied to defendant. At that point, plaintiffs®
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- Court and'ngrtcd to p:ovzue cc‘crcan~—x;:“»auzhor;~ ronélu_:_:;m;:::
fron plaintiffs for medical records. Altkough those s T e
conT T autborzzat_ors ‘are still beins supFlicd, &cfendant RESTTIITTYT

~51nce gathcred from civerse sources at ccrsicerabie expensc.

eiem— i ----and supplxed-to-plaantlffs copxes oi_zn.excess.of 1 L0000 L m e L

- —— - -— - - —— ’ ..'
- - - - e -

pages of medical *ecords. Defendant ant claates Lhat many

additional thousands of docurants will be oktainecé and made

available to plaintiffs before it; éfforts in this regard

are complete.

Finally, on August 22, 1975, defendant served

and filed a Rule 34 recuest for document orcductzon, Item H

of which specifically called for the production of all docurants
.“relating,to;‘referring to, or corncerning in any way.ea;h.persp:a}l_

bodily or mental injury as to which damages are claimed by any-

‘plaintiff and such plaintiffs' physical and men.al health or

condition on or before Febrvary 2€, 1§72. Nexther plaintifss

first nor second response to defendant's reguest contained zny

objection .to Item H. Nevertﬂeles;, the number of response

documents may be aptly characterized as negligible.*

* In their "Memorarncurm Re Mat:ters To Ee Discussed at
Status Hearing on Cctoker 31, 1973," serveé on Octoker 29,
1973, plaintiffs stated unecuivocally at page 6:

*e « o plaintiffs have made a full and
complcte turnover of all redical rerorts ob-
tained by plaintiffs frcom their own dcctors
subscquent to the disaster, in resgense to

. the dcfendant's Rule 31 cdocument reguest and
as required by the Court's June 1l Créer.”

However, as noted above, no meédical rezorts were turned over %¢
defendant until after the return cdate Icr cdefendant's Rule 32
document roquest and only a very few had toen reccived by
October 29, 1973. Furihermore, neither cdcliendant's Rule 34
document reoguest rer the Ceourti's Juns 1l Crder was limited

d ' to "moedical reports obtained iy plainzifis from Lhcir own
doctors sulsieguent to the édiforter,”" Lut rather covcred‘all
documents containine rodical infouration about ene or mere
plaintiits,

- Tl e -
N

It
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. fer the production gz the voltmindus raterfals dcvcléééd"'_"f' T

- by Dr. Meyers in the course of the many montihs he has Sgent
TN e L — - - . : : T - - —_ N ——————— -

I examining Plaintifrs énd'réndéiiﬁg"éompréhenﬁive and détéiléd Ton

- . v -

: rezorts of such ¢xamiraticns, each of “hich has been of will 7 ° >
t = be'suppliéd to pliisrifes, - -+ - - B T T s
EBEEEEEZ

Plaintiffs assert that “Pittston required almost
every plaintiff to travel to south Williamsoen, Kéntucky, to
take a battery of psychologicai tests administereg by ir. Dale
Stanton, ., ., ., [and) although Mr. Dale Sstanton Prepared a
written_;eporg with :gspeqt to-the.b§ttery_ofupsychological'“

mte#ﬁs‘théh he_admihistered to each plaintiff, the defendant
refuses to Produce these written reports"” (Plaintiffs'

Moviﬁg Papers, p. 1). To set thg record.straigh#, the
Plaintiffs went to South Williarmson, Pursuant to Court Order
(and at défendant's eéxpense) to submit to a physical arg mental
examination by a Physician, nharely, Dr. Russell Meyers,
Pursuant to Rule 3s, Fegefal Rules of civil Frocedure.
Futthermore, again pursuant to Rule 35, the party cauéing the
eéxamination, namely, cefendant, has delivered ang will continue
to deliver to Plaintifes’ attorneys a Copy of cach of the
detailed written Teports rendered to defendant by "the
examining Fhysician setting out his fincings, including results
of all tests made, diagnoses and conclusions, .. . . "

It is defeondant's underﬁtanding that when Dr. Meyers
undcrtéok to exawine plaintifss on bchalf of defendant, he

oFCtainea r, Stanton, who ig rot a physician, and others as

~9e
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standing tha Dr. Meyers personally rev;ewed and evaluated any. > " " T=.

..... « -

tests taken by plalﬁtxffs that he did not personaiiyi:ftt;f:i;Q:Tfllz

. e fmon. —o—- R B T SR I L e L el Pl et c—— - —Y ¥ b v . maD T

- — = - - admlnlster-before settlng forth his ”flndlﬁcs,—xncluding--n-ﬂuf-.--—»
results of all tests made," in his written repcrt to defendant. o
Furthermore, while it is now defendhnt's understanding that

Mr. Stanton, in the course of.his work, did prepare hand-

written memoranda to Dr. Meyers, neither these:.internal
communications ner the documentation covering tests made in

the course of the examinations of plaintiffs have been turned

over to defehdaht.

By the clear and unequivocal language of Rule 35
1tself, plazntszs are not entitled to the volum;ncus
material they seek. In pertinent part, Rule 35(b) reads as

follows:

*"{b) Report of Exanininc Pavsician
(1) 1If requested py tae party against whom
an order is rade under Rule 35(a) or the
person examined, the party causing the
examinaticn to be macde shall deliver to him
a copy of a detailed written report of the
examining ohvsician setting out his findings,
inclucing results of all tests made, diagnoses,
and conclusions. . . ." (Emphasis added)

First, it must be emphasized that what Rule 35
requires to be produced is the report of the “examining
rrysician® - not the report of an assistant or technician

work;ng under his suvpervision. Since Mr. Stanton is not a

~

-10-
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. of .his work.*
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7 Secondly7 Rule™3571s ‘equally explicit-ormthe— --- .- - - .-

o~ — - - e — .- e e

e emece' e . 4, e .

question of tests. It says that the examiniﬁg physician's
rercrt of his findings should include the “results of all

tests made" - not that he should turn ovér, in addition

]
.
b % o pemslonts Sty o e

to his report, the underlying raw data on each and every
test made, as plaintiffs appear to contend. Clearly such a
‘Tesult was not intended.

“In sunm, Rule 35 requires an exchange ofﬂrego:ts,,

‘- - not the entire files of examining bhysicians..'ﬁot surprisingly,' 
plaintiffs are unable to cite a single case which even

arguably suggasts otherwise. Rule 35 ought not to be turned

e Soattomn il Wl

into an oppressive document production weapon of limitless
and unrestricted scope.

Plaintiffs' view notwithstanding, "results of all
s tésts made” means just that - the physician's analysis of
the examinee's condition based on the tests adrinistered,

and this was the procedure followed by Dr. Meyers in compiling

his reports. Dr. Meyers' reports enumerate the tests given

1 and then explain in detail the results indicated thereby, and,

* By coatrast, although plaintiffs scek rcports of a non-
phvsician, in S50 instances plaintiffs have been examined
by more than onc of their own coctors and yct cach

- exanining physician has not rendercd a report.

-11-
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of some psycaclegical tosts azc nct Guentifiable <~as would" =~

bc bloou Pressure, for example, but vien _and if_ th are. .. _ e _aia

oo s;gnlflcanb, Dr. ﬁcycxs sats ther. forth. In other ;:stapces LT

there may be no results Eer se untzl tae data can be anglyzec

- - - - - e - - —— - —

" in conjunctlon with other 1n:or:atlon ana-personal interviews
to provice the result - i.e., the psychiatrist's evaluaticn
of the examinee's rental condition, which Dr. lieyers sets
out in considerable detail iﬁ his reports.

That plaintiffs clearly misread Rule 35 is further
evident from a corparison of the rule with its counterpart,
Rule 26(b) (4) (A) (i), which governs'discovery applicable to
non-medxcal eaperts and thus in intent and purpose is qu;te
analogous to Rule 35._ Rule 26(9)(4)(A)(i) recuzres rerely |
that the non-mecical expert state the subject matter ané the
substance of the facts and opinions as to which he is exp eéted
to testify, as well as a surrmary of the grounds therefor.

While a special Pule was anp’op.zate'~or discovery in thre
medical area, the limited disparity between Rules 26 and 33

is not so great as to convert Rule 35 into a device for
unlimited discovcrf of the medical expert. Rather, Rule 35
recognizes the cdifferent treatment to be accorced to discovery
of ordinary materials and of materials prepared in anticipaticn
of trial. While the fcrmer are subject to broad discovery,*

discovery of the latter is intentionally limitedé under the Rulcs.

* Indced, hewever, despite the sweeping language of Rule 34,
tiiat Rulce be entitled to i

plaintiffs wculd not ecven under
patericl tioy sock aere. See the geplicatdion el ule S o
mecdical reierts in Surrie v, Cvore=noCostoach liner., Ine.,
e 23 F.R.D. CCGQ, €6l (. i0aSS. d.2M), bt tnweihod V. il:,
29 P.R.D. 10, 13 (D. itde 19%0l). .
-17-
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well-illustrated in Cox v. Fennellv, 50 F.R.D. 1 (S.D.N.Y.

1966). There Judge Frankel refused_to allow éhe plaintiff
to depose the physician who had exarined him at the defen-
dant's reguest, where a copy of the examination report hadé
already been provided to him. The Court observed: "Rule
35, by allowing an examined party to institute an exchange
éf written répprts should normally obviate the need for-
axh'depositions, and appears in fact to have done so in the

broad run of cases."™ 40 F.R.D. 2.

Ir.an effort to minimize the substantial and un-
reasonable burdens that granting plaintiffs' motion would
impose, plaintiffs assert that: "Since the trial in this case

probably will be centered around a very limited nurber of

‘plaintiffs, defendant's objection to producing documents for

all plaintiffs could bé resolved by having the defendant
produce such docunments only for a limited nunber of plaintiffs"
(Plaintiffs' Moving Papers, pp. 6-7). This self-serving
statement, made in the interests of the present nmotion is,

of course, in marked contrast to the representations made by
plaintiffs in their Preliminary Response to Notice of Pre-Trial

Procedures, served on March 2, 1973, wherein they stated
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“"Each pla'nLlff “will” .e’tliy as to Tis
her damages. Plaintifis also will call mcdxc_l .

i doctors. . .to tcstify as to the cdamagces suffcred .

—_—— = = - by the plaintiffs.“ . T e sttimem el ke e e e

1 - Plalntlffs also contend tbat thcy have "rcaally rade
!-—--:-—- - ava;lable to the defendant similar- matc:;als [to-those sougnh “.L:

-
. = e - - —-— - i e I

on the present motion] obtained as a result of plaintiffs'

psychiatric evaluations -- i.e., hcusc—trce~persons drawings,

Despert Fable responses, etc. -- where such materials wvere
obtained (Plaintiffs' Moving Papers, p. 8; emphacsis added).
The broad claim implicit in the foregoing that'defcndant has
‘ . keen provided voluminoﬁs material comparable to that which
plaintiffs now seek, however, loses its luster upon examina-

~tion of the actual materials gratuitously produced. 1In the

] ' ‘ first-place; the cases "where such m;terials were obtaineg"
involve less than one-quarter -- twelve -- of the only

1 fifty-seven plaintiffs that have apparently beén medical;y

examined to date. Furthermore, with the exception of twelve

sets of often illegibly reproduced "house-tree-person érawvings",

j the produced materials assertedly similar to those which

'plaintiffs now seek are not raw test material, but merely

certain passages in plaintiffs' p;ychiatrists' reports surmarizing

standardized componcnts of their oral inéch&ews with

: plaintiffs. Such reporting of the contents of interviews

is, of course, also "readily available" in Dr. Mecyers' reports.

Finally, it should be noted that plain&iffs ccncluce
their argument by asserting that it would be "unfair" for .

defendant not to obtain and provide them with the materials
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* -Principelly from the sugcestion that-plaintizfs were

unjustly "correlleg" by Pittston to underco the exaninations
— - .. - e e R ——— - -_— "--M-~.J--t-- -

in,quesb_ion. In péint of fact, hqw_c'_ver,- the exanminations
- were not corpelled.by Pittston; they were~perforﬁedApu:suant

R e : o 3 g
-~ to the eorder of this Court issuec-unce:.aule.3S.because

in controversy. and in the present case each plaintjff
has been arply paid for whatever slicht inconvenience the
examination ray have caused. Fhat truly would be unfair
would be for the defendant to be required to have Dr. Meyers
disgorge his files to plaintiffs in order to provicde

_lpiaihtiffs'with even mére.datairegardi#g their own phyéical
and mental condition than defendant has already'supplied.
Plaintiffs have known since June Oof last year what tests
Dr. Meyers was administering in the ccﬁrse of his exarminatio-s,
and they have been free to conduct these ang any other tests
they deemed appropriate in Preparation of treir case.

Now to require defencant to produce this voluminous

material - gathered only at considerable expense and effort -
would be a great inequity,
CORCrUSION
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For the reasons stated herein, defendant submits

that the Plaintiffs' motioen to produce should be denied.

ncspectfully submitted,

February 12, 1974 = 7 -
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- P.O. Lox 388
Kernmit, wese Virginia



