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JUSTICE KENNEDY delivered the opinion of the Court. 

It is well settled that “a State cannot condition public employment on a basis that infringes
the employee’s constitutionally protected interest in freedom of expression.” Connick v. Myers, 461
U. S. 138, 142 (1983). The question presented by the instant case is whether the First Amendment
protects a government employee from discipline based on speech made pursuant to the employee’s
official duties. 

I

 * * * Ceballos was a calendar deputy and in this capacity he exercised certain supervisory
responsibilities over other lawyers. In February 2000, a defense attorney contacted Ceballos about
a pending criminal case. The defense attorney said there were inaccuracies in an affidavit used to
obtain a critical search warrant. The attorney informed Ceballos that he had filed a motion to
traverse, or challenge, the warrant, but he also wanted Ceballos to review the case. According to
Ceballos, it was not unusual for defense attorneys to ask calendar deputies to investigate aspects of
pending cases.

After examining the affidavit and visiting the location it described, Ceballos determined the
affidavit contained serious misrepresentations. * * * Ceballos spoke on the telephone to the warrant
affiant, a deputy sheriff from the Los Angeles County Sheriff’s Department, but he did not receive
a satisfactory explanation for the perceived inaccuracies. He relayed his findings to his supervisors,
* * *  and followed up by preparing a disposition memorandum. The memo explained Ceballos’
concerns and recommended dismissal of the case * * *

Despite Ceballos’ concerns, [his supervisor] decided to proceed with the prosecution,
pending disposition of the defense motion to traverse. The trial court held a hearing on the motion.
Ceballos was called by the defense and recounted his observations about the affidavit, but the trial
court rejected the challenge to the warrant. 

Ceballos claims that in the aftermath of these events he was subjected to a series of retaliatory
employment actions. The actions included reassignment from his calendar deputy position to a trial
deputy position, transfer to another courthouse, and denial of a promotion. Ceballos initiated an
employment grievance, but the grievance was denied based on a finding that he had not suffered any
retaliation. Unsatisfied, Ceballos sued in the United States District Court for the Central District of
California, alleg[ing] petitioners violated the First and Fourteenth Amendments by retaliating against
him based on his memo of March 2. 
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* * *  Petitioners moved for summary judgment, and the District Court granted their motion.
Noting that Ceballos wrote his memo pursuant to his employment duties, the court concluded he was
not entitled to First Amendment protection for the memo’s contents. * * *

The Court of Appeals for the Ninth Circuit reversed, holding that “Ceballos’s allegations of
wrongdoing in the memorandum constitute protected speech under the First Amendment.” 

We granted certiorari, and we now reverse. 

II

 * * *  Pickering and the cases decided in its wake identify two inquiries to guide
interpretation of the constitutional protections accorded to public employee speech. The first requires
determining whether the employee spoke as a citizen on a matter of public concern. If the answer
is no, the employee has no First Amendment cause of action based on his or her employer’s reaction
to the speech. If the answer is yes, then the possibility of a First Amendment claim arises. The
question becomes whether the relevant government entity had an adequate justification for treating
the employee differently from any other member of the general public. This consideration reflects
the importance of the relationship between the speaker’s expressions and employment. A
government entity has broader discretion to restrict speech when it acts in its role as employer, but
the restrictions it imposes must be directed at speech that has some potential to affect the entity’s
operations. 

To be sure, conducting these inquiries sometimes has proved difficult. This is the necessary
product of “the enormous variety of fact situations in which critical statements by teachers and other
public employees may be thought by their superiors * * * to furnish grounds for dismissal.”
Pickering, 391 U.S. at 569. The Court’s overarching objectives, though, are evident. 

When a citizen enters government service, the citizen by necessity must accept certain
limitations on his or her freedom.* * * Government employers, like private employers, need a
significant degree of control over their employees’ words and actions; without it, there would be
little chance for the efficient provision of public services * * * Public employees, moreover, often
occupy trusted positions in society. When they speak out, they can express views that contravene
governmental policies or impair the proper performance of governmental functions.

At the same time, the Court has recognized that a citizen who works for the government is
nonetheless a citizen. The First Amendment limits the ability of a public employer to leverage the
employment relationship to restrict, incidentally or intentionally, the liberties employees enjoy in
their capacities as private citizens. So long as employees are speaking as citizens about matters of
public concern, they must face only those speech restrictions that are necessary for their employers
to operate efficiently and effectively.
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The Court’s employee-speech jurisprudence protects, of course, the constitutional rights of
public employees. Yet the First Amendment interests at stake extend beyond the individual speaker.
The Court has acknowledged the importance of promoting the public’s interest in receiving the well-
informed views of government employees engaging in civic discussion. Pickering again provides an
instructive example. The Court characterized its holding as rejecting the attempt of school
administrators to “limi[t] teachers’ opportunities to contribute to public debate.” 391 U. S., at 573.
It also noted that teachers are “the members of a community most likely to have informed and
definite opinions” about school expenditures. Id., at 572. The Court’s approach acknowledged the
necessity for informed, vibrant dialogue in a democratic society. It suggested, in addition, that
widespread costs may arise when dialogue is repressed. * * * 

The Court’s decisions, then, have sought both to promote the individual and societal interests
that are served when employees speak as citizens on matters of public concern and to respect the
needs of government employers attempting to perform their important public functions. Underlying
our cases has been the premise that while the First Amendment invests public employees with certain
rights, it does not empower them to “constitutionalize the employee grievance.” Connick, 461 U. S.,
at 154. 

III

With these principles in mind we turn to the instant case. Respondent Ceballos believed the
affidavit used to obtain a search warrant contained serious misrepresentations. He conveyed his
opinion and recommendation in a memo to his supervisor. That Ceballos expressed his views inside
his office, rather than publicly, is not dispositive. Employees in some cases may receive First
Amendment protection for expressions made at work. See, e.g., Givhan v. Western Line Consol.
School Dist., 439 U. S. 410, 414 (1979). Many citizens do much of their talking inside their
respective workplaces, and it would not serve the goal of treating public employees like “any
member of the general public,” Pickering, 391 U. S., at 573, to hold that all speech within the office
is automatically exposed to restriction. 

The memo concerned the subject matter of Ceballos’ employment, but this, too, is
nondispositive. The First Amendment protects some expressions related to the speaker’s job. See,
e.g., ibid.; Givhan, supra, at 414. As the Court noted in Pickering: “Teachers are, as a class, the
members of a community most likely to have informed and definite opinions as to how funds allotted
to the operation of the schools should be spent. Accordingly, it is essential that they be able to speak
out freely on such questions without fear of retaliatory dismissal.” 391 U. S., at 572. The same is true
of many other categories of public employees.

The controlling factor in Ceballos’ case is that his expressions were made pursuant to his
duties as a calendar deputy. * * * That consideration—the fact that Ceballos spoke as a prosecutor
fulfilling a responsibility to advise his supervisor about how best to proceed with a pending
case—distinguishes Ceballos’ case from those in which the First Amendment provides protection
against discipline. We hold that when public employees make statements pursuant to their official
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duties, the employees are not speaking as citizens for First Amendment purposes, and the
Constitution does not insulate their communications from employer discipline. * * * Restricting
speech that owes its existence to a public employee’s professional responsibilities does not infringe
any liberties the employee might have enjoyed as a private citizen. It simply reflects the exercise of
employer control over what the employer itself has commissioned or created. * * * 

Ceballos did not act as a citizen when he went about conducting his daily professional
activities, such as supervising attorneys, investigating charges, and preparing filings. In the same way
he did not speak as a citizen by writing a memo that addressed the proper disposition of a pending
criminal case. When he went to work and performed the tasks he was paid to perform, Ceballos acted
as a government employee. The fact that his duties sometimes required him to speak or write does
not mean his supervisors were prohibited from evaluating his performance.

* * * Our holding likewise is supported by the emphasis of our precedents on affording
government employers sufficient discretion to manage their operations. Employers have heightened
interests in controlling speech made by an employee in his or her professional capacity. Official
communications have official consequences, creating a need for substantive consistency and clarity.
Supervisors must ensure that their employees’ official communications are accurate, demonstrate
sound judgment, and promote the employer’s mission. Ceballos’ memo is illustrative. It demanded
the attention of his supervisors and led to a heated meeting with employees from the sheriff’s
department. If Ceballos’ superiors thought his memo was inflammatory or misguided, they had the
authority to take proper corrective action. 

Ceballos’ proposed contrary rule, adopted by the Court of Appeals, would commit state and
federal courts to a new, permanent, and intrusive role, mandating judicial oversight of
communications between and among government employees and their superiors in the course of
official business. This displacement of managerial discretion by judicial supervision finds no support
in our precedents. When an employee speaks as a citizen addressing a matter of public concern, the
First Amendment requires a delicate balancing of the competing interests surrounding the speech and
its consequences. When, however, the employee is simply performing his or her job duties, there is
no warrant for a similar degree of scrutiny. To hold otherwise would be to demand permanent
judicial intervention in the conduct of governmental operations to a degree inconsistent with sound
principles of federalism and the separation of powers.

 * * * [T]he parties in this case do not dispute that Ceballos wrote his disposition memo
pursuant to his employment duties. We thus have no occasion to articulate a comprehensive
framework for defining the scope of an employee’s duties in cases where there is room for serious
debate. We reject, however, the suggestion that employers can restrict employees’ rights by creating
excessively broad job descriptions.  The proper inquiry is a practical one. Formal job descriptions
often bear little resemblance to the duties an employee actually is expected to perform, and the listing
of a given task in an employee’s written job description is neither necessary nor sufficient to
demonstrate that conducting the task is within the scope of the employee’s professional duties for
First Amendment purposes. 
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Justice Souter suggests today’s decision may have important ramifications for academic
freedom, at least as a constitutional value.  There is some argument that expression related to
academic scholarship or classroom instruction implicates additional constitutional interests that are
not fully accounted for by this Court’s customary employee-speech jurisprudence.  We need not, and
for that reason do not, decide whether the analysis we conduct today would apply in the same manner
to a case involving speech related to scholarship or teaching. 

IV

Exposing governmental inefficiency and misconduct is a matter of considerable significance.
As the Court noted in Connick, public employers should, “as a matter of good judgment,” be
“receptive to constructive criticism offered by their employees.” 461 U. S., at 149. The dictates of
sound judgment are reinforced by the powerful network of legislative enactments—such as whistle-
blower protection laws and labor codes—available to those who seek to expose wrongdoing. Cases
involving government attorneys implicate additional safeguards in the form of, for example, rules
of conduct and constitutional obligations apart from the First Amendment. These imperatives, as
well as obligations arising from any other applicable constitutional provisions and mandates of the
criminal and civil laws, protect employees and provide checks on supervisors who would order
unlawful or otherwise inappropriate actions. . . .

JUSTICE SOUTER,  joined by JUSTICES STEVENS and GINSBURG, dissenting. 

The Court holds that “when public employees make statements pursuant to their official
duties, the employees are not speaking as citizens for First Amendment purposes, and the
Constitution does not insulate their communications from employer discipline.” I respectfully
dissent. I agree with the majority that a government employer has substantial interests in effectuating
its chosen policy and objectives, and in demanding competence, honesty, and judgment from
employees who speak for it in doing their work. But I would hold that private and public interests
in addressing official wrongdoing and threats to health and safety can outweigh the government’s
stake in the efficient implementation of policy, and when they do public employees who speak on
these matters in the course of their duties should be eligible to claim First Amendment protection.

I
* * * 

This significant, albeit qualified, protection of public employees who irritate the government
is understood to flow from the First Amendment, in part, because a government paycheck does
nothing to eliminate the value to an individual of speaking on public matters, and there is no good
reason for categorically discounting a speaker’s interest in commenting on a matter of public concern
just because the government employs him. Still, the First Amendment safeguard rests on something
more, being the value to the public of receiving the opinions and information that a public employee



1 I do not say the value of speech “pursuant to * * * duties” will always be greater, because I am

pessimistic enough to expect that one response to the Court’s ho lding will be moves by government employers to

expand stated job descriptions to include more official duties and  so exclude even some currently protectable

speech from First Amendment purview. Now that the government can freely penalize the school personnel officer

for criticizing the principal because speech on the subject falls within the personnel officer’s job responsibilities,

the government may well try to limit the English teacher’s options by the simple expedient of defining teachers’

job responsibilities expansively, investing them with a general obligation to ensure sound administration of the

school. Hence today’s rule presents the regrettable prospect that protection under Pickering may be diminished by

expansive statements of employment duties. The majority’s response, that the enquiry to determine duties is a

“practical one,”  does not alleviate this concern. It sets out a standard that will not discourage government

employers from setting duties expansively, but will engender litigation to decide which stated duties were actual

and which were merely formal.

2 R. Frost, Two Tramps in  Mud Time, Collected Poems, Prose, & Plays 251, 252 (R. Poirier & M.

Richardson eds. 1995). 

-6-

may disclose. “Government employees are often in the best position to know what ails the agencies
for which they work.” Waters v. Churchill, 511 U. S. 661, 674 (1994).

The reason that protection of employee speech is qualified is that it can distract co-workers
and supervisors from their tasks at hand and thwart the implementation of legitimate policy, the risks
of which grow greater the closer the employee’s speech gets to commenting on his own workplace
and responsibilities.* * * Even so, we have regarded eligibility for protection by Pickering balancing
as the proper approach when an employee speaks critically about the administration of his own
government employer. * * *  [A] public employee can wear a citizen’s hat when speaking on
subjects closely tied to the employee’s own job .* * *  

As all agree, the qualified speech protection embodied in Pickering balancing resolves the
tension between individual and public interests in the speech, on the one hand, and the government’s
interest in operating efficiently without distraction or embarrassment by talkative or headline-
grabbing employees. The need for a balance hardly disappears when an employee speaks on matters
his job requires him to address; rather, it seems obvious that the individual and public value of such
speech is no less, and may well be greater, when the employee speaks pursuant to his duties in
addressing a subject he knows intimately for the very reason that it falls within his duties.1

 

* * * 

 Indeed, the very idea of categorically separating the citizen’s interest from the employee’s
interest ignores the fact that the ranks of public service include those who share the poet’s “object
* * * to unite [m]y avocation and my vocation;”2 

these citizen servants are the ones whose civic
interest rises highest when they speak pursuant to their duties, and these are exactly the ones
government employers most want to attract.

  

* * * 
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 Nothing, then, accountable on the individual and public side of the Pickering balance
changes when an employee speaks “pursuant” to public duties. On the side of the government
employer, however, something is different, and to this extent, I agree with the majority of the Court.
The majority is rightly concerned that the employee who speaks out on matters subject to comment
in doing his own work has the greater leverage to create office uproars and fracture the government’s
authority to set policy to be carried out coherently through the ranks. “Official communications have
official consequences, creating a need for substantive consistency and clarity. Supervisors must
ensure that their employees’ official communications are accurate, demonstrate sound judgment, and
promote the employer’s mission.”  Up to a point, then, the majority makes good points: government
needs civility in the workplace, consistency in policy, and honesty and competence in public service.

But why do the majority’s concerns, which we all share, require categorical exclusion of First
Amendment protection against any official retaliation for things said on the job? Is it not possible
to respect the unchallenged individual and public interests in the speech through a Pickering balance
without drawing the strange line * * *? 

Two reasons in particular make me think an adjustment using the basic Pickering balancing
scheme is perfectly feasible here. First, the extent of the government’s legitimate authority over
subjects of speech required by a public job can be recognized in advance by setting in effect a
minimum heft for comments with any claim to outweigh it. Thus, the risks to the government are
great enough for us to hold from the outset that an employee commenting on subjects in the course
of duties should not prevail on balance unless he speaks on a matter of unusual importance and
satisfies high standards of responsibility in the way he does it. The examples I have already given
indicate the eligible subject matter, and it is fair to say that only comment on official dishonesty,
deliberately unconstitutional action, other serious wrongdoing, or threats to health and safety can
weigh out in an employee’s favor. If promulgation of this standard should fail to discourage meritless
actions * * *, the standard itself would sift them out at the summary-judgment stage.

My second reason for adapting Pickering to the circumstances at hand is the experience in
Circuits that have recognized claims like Ceballos’s here. First Amendment protection less
circumscribed than what I would recognize has been available in the Ninth Circuit for over 17 years,
and neither there nor in other Circuits that accept claims like this one has there been a debilitating
flood of litigation. * * * 

For that matter, the majority's position comes with no guarantee against factbound litigation
over whether a public employee's statements were made "pursuant to * * * official duties".  In fact,
the majority invites such litigation by describing the enquiry as a "practical one," apparently based
on the totality of employment circumstances.  Are prosecutors' discretionary statements about cases
addressed to the press on the courthouse steps made "pursuant to their official duties"?  Are
government nuclear scientists' complaints to their supervisors about a colleague's improper handling
of radioactive materials made "pursuant" to duties? 

* * * 
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JUSTICE BREYER, dissenting.
 
* * * 

II

 * * *  Like the majority, I understand the need to "affor[d] government employers sufficient
discretion to manage their operations." And I agree that the Constitution does not seek to "displac[e]
* * *  managerial discretion by judicial supervision."  Nonetheless, there may well be circumstances
with special demand for constitutional protection of the speech at issue, where governmental
justifications may be limited, and where administrable standards seem readily available--to the point
where the majority's fears of department management by lawsuit are misplaced.  In such an instance,
I believe that courts should apply the Pickering standard, even though the government employee
speaks upon matters of public concern in the course of his ordinary duties. 

This is such a case.  The respondent, a government lawyer, complained of retaliation, in part,
on the basis of speech contained in his disposition memorandum that he says fell within the scope
of his obligations under Brady v. Maryland.  The facts present two special circumstances that
together justify First Amendment review. 

First, the speech at issue is professional speech--the speech of a lawyer.  Such speech is
subject to independent regulation by canons of the profession.  Those canons provide an obligation
to speak in certain instances.  And where that is so, the government's own interest in forbidding that
speech is diminished .* * *  The objective specificity and public availability of the profession's
canons also help to diminish the risk that the courts will improperly interfere with the government's
necessary authority to manage its work.

Second, the Constitution itself here imposes speech obligations upon the government's
professional employee.  A prosecutor has a constitutional obligation to learn of, to preserve, and to
communicate with the defense about exculpatory and impeachment evidence in the government's
possession. * * *

Where professional and special constitutional obligations are both present, the need to protect
the employee's speech is augmented, the need for broad government authority to control that speech
is likely diminished, and administrable standards are quite likely available.  Hence, I would find that
the Constitution mandates special protection of employee speech in such circumstances.  Thus I
would apply the Pickering balancing test here.

III

While I agree with much of Justice Souter's analysis, I believe that the constitutional standard
he enunciates fails to give sufficient weight to the serious managerial and administrative concerns
that the majority describes.  The standard would instruct courts to apply Pickering balancing in all
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cases, but says that the government should prevail unless the employee (1) "speaks on a matter of
unusual importance,  " and (2) "satisfies high standards of responsibility in the way he does it."
Justice Souter adds that "only comment on official dishonesty, deliberately unconstitutional action,
other serious wrongdoing, or threats to health and safety can weigh out in an employee's favor."

There are, however, far too many issues of public concern, even if defined as "matters of
unusual importance," for the screen to screen out very much.  Government administration typically
involves matters of public concern. * * *

Moreover, the speech of vast numbers of public employees deals with wrongdoing, health,
safety, and honesty: for example, police officers, firefighters, environmental protection agents,
building inspectors, hospital workers, bank regulators, and so on.  Indeed, this categorization could
encompass speech by an employee performing almost any public function, except perhaps setting
electricity rates. * * * 

The underlying problem with this breadth of coverage is that the standard (despite predictions
that the government is likely to prevail in the balance unless the speech concerns "official dishonesty,
deliberately unconstitutional action, other serious wrongdoing, or threats to health and safety," does
not avoid the judicial need to undertake the balance in the first place.  And this form of judicial
activity--the ability of a dissatisfied employee to file a complaint, engage in discovery, and insist that
the court undertake  a balancing of interests--itself may interfere unreasonably with both the
managerial function (the ability of the employer to control the way in which an employee performs
his basic job) and with the use of other grievance-resolution mechanisms, such as arbitration, civil
service review boards, and whistle-blower remedies, for which employees and employers may have
bargained or which legislatures may have enacted. . . .

IV

I conclude that the First Amendment sometimes does authorize judicial actions based upon
a government employee's speech that both (1) involves a matter of public concern and also (2) takes
place in the course of ordinary job-related duties. But it does so only in the presence of augmented
need for constitutional protection and diminished risk of undue judicial interference with
governmental management of the public's affairs.  In my view, these conditions are met in this case
and Pickering balancing is consequently appropriate.

With respect, I dissent.

Notes

1. The majority described the Court’s previous decisions as seeking “to promote the individual
and societal interests that are served when employees speak as citizens on matters of public concern
and to respect the needs of government employers attempting to perform their important public
functions.”  How does the Garcetti decision balance these twin objectives?
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2. Is the speech of a police officer who reports misconduct by fellow officers protected by the
first amendment after Garcetti? Compare Williams v. Riley, 481 F. Supp. 2d 582 (N.D. Miss. 2007)
(where the court, based on Garcetti, reluctantly dismissed the claims of officers who reported to their
superiors the abuse of a restrained prisoner by fellow officers and then were terminated, noting also
that the employees had no protection under whistleblower statutes) with Skrutski v. Marut, No.
3:CV-03-2280, 2006 WL 2660691 (M.D. Pa. September 15, 2006) (where the court rejected the
employer’s motion for summary judgment based on Garcetti, sending to trial an employee’s
complaint that he was disciplined for reporting misconduct of other police officers, noting that a
private citizen also could have reported the misconduct).  Many of the cases following Garcetti have
involved speech of police officers reporting misconduct of other officers.  What incentives does
Garcetti create for police officers who observe such misconduct?

3. What is the relevance of the forum in which the speech occurred to the determination of
whether it is “pursuant to * * * official duties”? See Haynes v. City of Circleville, 474 F.3d 357 (6th
Cir. 2007) (where the court found that the fact that the employee’s complaint was made solely to his
supervisor, and not in a public forum indicated that he was speaking as an employee); Andrew v.
Clark, 472 F. Supp. 2d 659 ( D. Md. 2007) (where the court stated that a police officer could not
could not convert employee speech to citizen speech by sending his internal memorandum of
complaint to a newspaper, which published an article regarding his concerns about the actions of
other officers in an incident that resulted in the death of an elderly man); Rohr v. Nehls, No. 04-C-
477, 2006 WL 2927657 (E.D. Wis., October 11, 2006)(where the court concluded the because the
deputy sheriff bypassed the official complaint channels, his complaints regarding the sheriff were
not the type of employee speech rendered unprotected by Garcetti).  Does Garcetti encourage
employees to go public with complaints that might otherwise be resolved internally?

4. Can the same speech be both protected and unprotected depending on the circumstances?
In Morales v. Jones, the Seventh Circuit Court of Appeals remanded for a new trial a case in which
the jury was presented with evidence of both protected and unprotected speech. 2007 WL 2033754
(7th Cir. July 17, 2007). The plaintiff police officer had reported allegations against his superior
officers to the Assistant District Attorney in the discussion of an arrest, which the court found
unprotected under Garcetti, but he repeated the same allegations in a deposition in an unrelated civil
suit, which the court found outside his official duties and therefore protected.  On remand, how
should the court determine whether the transfer of the officer to night shift patrol duty constituted
unlawful retaliation?  See Mt. Healthy City School District Board of Education v. Doyle, 429 U.S.
274, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977).


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10

