Calvert Cliffs’ Coordinating Committee, Inc. v. United States Atomic Energy Commission:  Judicial Enforcement of Environmental Values
By Sally Horton
Calvert Cliffs’ Coordinating Committee, Inc. v. United States Atomic Energy Commission (Calvert Cliffs’) is a seminal case in the area of environmental law; it played a crucial role in furthering the goals of the burgeoning environmental movement of the 1960s and 70s.  449 F.2d 1109 at 1111 (D.C. Cir. 1971).  It represents the first time the courts interpreted the National Environmental Policy Act (NEPA) as creating a cause of action against federal agencies that do not comply with the Act’s directives.  Id.  Essentially, the effect of Calvert Cliffs’ was to make federal agencies accountable for their impact on the environment.  Specifically, it ruled that the Atomic Energy Commission’s NEPA compliance rules were insufficient to fulfill NEPA’s environmental impact assessment duties.  Id at 1112.  

Calvert Cliffs’ had a significant immediate impact on the anti-nuclear movement.  Dan Tarlock, The Story of Calvert Cliffs: A Court Construes the National Environmental Policy Act to Create a Powerful Cause of Action, in Environmental Law Stories 77, 101 (Richard J. Lazarus & Oliver A. Houck eds., 2005).  The case had a drastic effect both on the AEC’s licensing practices, as well as on public sentiment toward the use and development of nuclear power.  Id.  It also established the agency standard of assessing potential environmental impacts of projects and considering available alternatives.  Id.  However, the lasting effects of Calvert Cliffs’ are not as easily discernible.  The NEPA process that Calvert Cliffs’ sought to protect has been increasingly criticized, and has not recently been enforced as strictly as to preserve the Calvert Cliffs’ court’s original vision of the transformation the case would bring about.  Id at 102.  
Environmentalism and The Anti-Nuclear Movement
“Giving society cheap, abundant energy…would be the equivalent of giving an idiot child a machine gun.”  Paul Ehrlich, An Ecologist's Perspective on Nuclear Power, May/June 1978 issue of Federation of American Scientists Public Issue Report.

The outcome of Calvert Cliffs’ is inextricably linked to the time period in which the case was decided.  See Tarlock at 79.  The 1960s was a turbulent decade marked with social unrest and change.  For example, the American public of the 1960s was displaying a heightened awareness of the impact of industry on the environment.  In particular, Calvert Cliffs’ was born of a branch of environmentalism:  the anti-nuclear movement.  Id at 80.  

The use of nuclear technology was a target of environmentalists during the 1960s and 70s.  Id.  People were particularly concerned with the use of nuclear power to generate electricity in nuclear power plants like the one proposed to be built in Calvert Cliffs, Maryland.  Research by scientists at Johns Hopkins University revealed that the thermal pollution that would result from the proposed plant would have a detrimental impact on the Chesapeake Bay ecosystem.  Oliver Houck, Unfinished Stories, 73 U. Colo. L. Rev. 867, 885 (2002).  That this concern prompted litigation surrounding the proposed project reflects one of the foundational aspects of environmentalism:  protection and preservation of the environment is an important and appropriate public policy concern.  Tarlock at 80.  

One landmark case that opened the door for judicial review of administrative environmental decisions is Scenic Hudson Preservation Conference v. Federal Power Commission.  354 F.2d 608.  Plaintiffs in this case alleged that the Federal Power Commission had not fulfilled its Congressional mandate under the Federal Power Act by failing to adequately consider all factors relevant to the public interest, including the beauty and historical significance of a natural site.  Id at 612.  The court ruled that the Scenic Hudson Preservation Conference did have standing to sue in this case, paving the way for conservation groups to sue in the name of the public interest.  See Id.  

Increased environmental awareness and the introduction of judicial review of administrative action in the environmental sphere opened the door to litigation like that in Calvert Cliffs’.  These were also ideas that were detailed in a work that was hugely influential to the environmental movement.  Rachel Carson’s Silent Spring drew attention specifically to the impact of chemicals such as DDT on the environment, but more generally to all issues of environmental protection and preservation.  As Secretary of the Interior Stuart L. Udall later theorized, “it is undeniable that Rachel Carson’s concepts inspired…the enactment of a National Environmental Policy Act.”  Stewart L. Udall, The Quiet Crisis and the Next Generation 195, 202-03 (1988).
The National Environmental Policy Act of 1969
“Early consideration of environmental consequences is the whole point of NEPA.”  J. Thurgood Marshall, Kleppe v. Sierra Club, 427 U.S. 390, 417 (1976).


The National Environmental Policy Act of 1969 was enacted to insure that federal agencies would incorporate consideration of environmental values into their decision making process.  42 U.S.C.A. § 4331.  NEPA was a product of the environmental movement of the 1960s, and it was the first act of its kind.  Prior to the enactment of NEPA, federal agencies were not accountable for their potentially harmful impact on the environment.  If an agency’s actions were challenged as detrimental to the environment, the usual response was that that agency either had no power to consider its environmental impact, or that the agency had full discretion to balance environmental considerations against developmental concerns.  Tarlock at 84.  NEPA was created through collaboration between Washington Senator Henry Jackson and Lynton K. Caldwell, a political scientist at Indiana University, Bloomington.  Id.  NEPA’s purposes are set out in Section 2 of the Act:
The purposes of this Act are: To declare a national policy which will encourage productive and enjoyable harmony between man and his environment; to promote efforts which will prevent or eliminate damage to the environment and biosphere and stimulate the health and welfare of man; to enrich the understanding of the ecological systems and natural resources important to the Nation; and to establish a Council on Environmental Quality.
42 U.S.C.A. § 4331.  However, there has been one significant change in NEPA since its enactment that was pivotal to the Calvert Cliffs’ decision.  The original version of the Act had no environmental impact statement requirement.  Tarlock at 85.  It simply allowed for ecological research to be conducted by the Secretary of Interior, and it created a Council on Environmental Quality.  Id.  However, once passed, the Act underwent changes that both weakened and strengthened it.  For example, it lost a provision that recognized the right to a healthful environment, but it gained the environmental impact statement requirement.  Id. at 86.

The environmental impact statement (EIS) requirement is an “action-forcing” provision that was proposed by Professor Caldwell, who was concerned about NEPA being a good policy with no mechanism for implementation.  Id.  Caldwell’s idea for an action-forcing provision was born of his concern that environmental degradation was not being addressed sufficiently by the federal bureaucracy.  Id at 86-87.  In a piece of his Senate Interior testimony, Caldwell urged the necessity of federal agencies being required to “‘[submit] proposals, to contain within the proposals an evaluation of the effect of these proposals upon the state of the environment’ to insure that the policy declarations did not remain unimplemented.”  Tarlock at 87 (quoting National Environmental Policy Act, Hearing on S. 1075, S. 237 and S. 1752 Before the Senate Comm. on Interior and Insular Affairs, 91st Cong., 1st Sess., 116 (1969).
Calvert Cliffs’ Coordinating Committee, Inc. v. United States Atomic Energy Commission
Factual Background
Calvert Cliffs’ originally arose as a challenge to a nuclear power plant that was slated for construction in Calvert Cliffs, Maryland.  The plant had to follow certain procedures pursuant to the Atomic Energy Commission’s licensing process.  Tarlock at 89.  As part of this process, state public utility commission approval was required, but state public utility commissions rarely engaged in evaluations of the environmental impact of proposed construction plans.  Id.  As a result of the indifference with which these bodies met environmental considerations, Calvert Cliffs’ became less about one particular nuclear power plant and more about the AEC’s NEPA compliance rules.  Id at 90.  
Jess W. Malcom, executive director of the Chesapeake Bay Foundation, founded the Calvert Cliffs’ Coordinating Committee in response to the Johns Hopkins University study explaining the harmful impact of nuclear-generated thermal pollution on Chesapeake Bay’s ecosystem.  Id.  The Calvert Cliffs’ Coordinating Committee was selected as lead plaintiff in this case because Calvert Cliffs was well-known among environmentalists; many members of organizations such as the Sierra Club and the Conservation Foundation had homes in the Chesapeake Bay area.  Id.  It would be easy to establish that the Committee had standing to bring the suit.  The Calvert Cliffs’ Coordinating Committee represented all but one of the groups that were part of the AEC licensing proceedings, and this established them as an agency aggrieved party.  They were therefore able to challenge the AEC’s NEPA compliance rules in the D.C. Circuit.  Id at 90-91.  
The Committee initially sought the representation of James Moorman, a young attorney practicing with the Center for Law and Social Policy.  Id at 91.  Moorman was one of the first attorneys to practice environmental law, and he prepared a memo for the plaintiffs in anticipation of a potential federal district case.  Id.  However, Moorman’s heavy workload demanded that he transfer the case to a small for profit public interest law firm, Berlin, Kessler and Roisman.  Id.  Tony Roisman preferred to take the suit in the direction of direct appellate review.  He wanted to use the AEC case as the first opportunity to challenge a federal agency’s NEPA compliance rules, to “put teeth into the recently enacted NEPA.”  Id.  Roisman interpreted NEPA as imposing an affirmative duty on every federal agency.  His strategy would be to convince the court that the AEC’s NEPA compliance rules did not satisfy that duty.  Id at 92.  The rules at issue were those that provide that:

No party may raise and the Commission may not independently examine any problem of water quality-perhaps the most significant impact of nuclear power plants. Rather, the Commission indicates that it will defer totally to water quality standards devised and administered by state agencies and approved by the federal government under the Federal Water Pollution Control Act.  
449 F.2d at 1122.  The AEC’s rules also “provide for similar abdication of NEPA authority to the standards of other agencies.”  Id.   
The Circuit Court  Decision

“Our duty, in short, is to see that important legislative purposes, heralded in the halls of Congress, are not lost or misdirected in the vast hallways of the federal bureaucracy.”  Calvert Cliffs’, 449 F.2d at 1111.


Judge Skelly Wright had been appointed to the United States District Court for the Eastern District of Louisiana by President Truman, and there distinguished himself by vigorously enforcing such anti-discrimination precedents as Brown v. Board of Education.  His strong stance against discrimination did not win Judge Wright popularity in Louisiana, an environment hostile to desegregation efforts, but it did reinforce his own belief in judicial protection of those in need.  Tarlock at 95.  This background and his close watch on federal agencies made him “very receptive to the plaintiff’s arguments.”  Id.  

The plaintiff argued that the rules adopted by the AEC “[failed] to satisfy the rigor demanded by NEPA” because they did not require evaluation of the environmental impacts of proposed nuclear power plants.  449 F.2d at 1111-1112.  Defendants argued, however, that the vagueness of NEPA leaves room for agency discretion, and the AEC’s NEPA compliance rules in fact fall within the scope of the Act.  Id at 1112.  


Section 101 of NEPA is indicative of the intent of the Act’s drafters, that the Act would have consequences applicable to all federal agencies not in compliance with its directives.  However, Judge Wright explains that the “substantive policy of the Act is a flexible one…[that] may not require particular substantive results.”  Id.  Not until the action-forcing provision in Section 102 does NEPA render this principle judicially enforceable by establishing a “strict standard of compliance.”  Id.  Judge Wright therefore drew the distinction between the substantive, soft nature of Section 101, and the procedural, hard nature of Section 102.   


The duty imposed by NEPA was that of the environmental impact statement.  The requirements for agency compliance with this duty are outlined in Section 102(c) of the Act, and provide that every federal agency shall:
include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment, a detailed statement by the responsible official on -- 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and 

(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented.

 42 U.S.C.A. § 4331.  


Furthermore, Judge Wright examined NEPA’s legislative history, which he interpreted as imposing a strict requirement of compliance unless such compliance was prohibited by existing law.  Tarlock at 99.  

Ultimately, the test Judge Wright advocated was a balancing of competing factors.  NEPA demands that all federal agencies must “identify and develop methods and procedures…which will insure that presently unquantified environmental amenities and values may be given appropriate consideration in decisionmaking along with economic and technical considerations.”  449 F.2d at 1113 (quoting  42 U.S.C.A. § 4331).

Judge Wright therefore held that the AEC’s NEPA compliance rules fell short of the duty imposed on it by the Act.  The responsibility of the AEC “is not simply to sit back, like an umpire, and resolve adversary contentions at a hearing stage,” but instead “it must itself take the initiative of considering environmental values at every distinctive and comprehensive stage of the process beyond the staff’s evaluation and recommendation.”  449 F.2d at 1119.  
The Immediate Impact of Calvert Cliffs’

The immediate impact of Calvert Cliffs’ was significant, although ironically, not on the plant at Calvert Cliffs.  Tarlock at 101.  Although construction on that nuclear power plant was completed (albeit after the thorough preparation of an EIS), much of the momentum of the nuclear power industry ground to a halt.  Id.  The licensing of all nuclear power plants was suspended for eighteen months as a result of Calvert Cliffs’, and AEC licensing procedures underwent a drastic change.  Id.  Nuclear power lost popularity in the 1970s; Constance Ewing Cook describes Calvert Cliffs’ as “the judicial opinion that had the most detrimental consequences on the development of nuclear power.”  Nuclear Power and Legal Advocacy at 44 (1980).  
Calvert Cliffs’ Today


Perhaps the greatest contribution that Calvert Cliffs’ has made to modern industry and its relationship to the natural environment is the imposition of the environmental impact statement requirement.  This places on federal agencies the duty to consider in earnest all possible detrimental impacts their actions may have on the environment, as well as viable alternatives to those actions.  Calvert Cliffs’ also introduced the use of a balancing test in assessing environmental values against economic considerations.  However, Calvert Cliffs’ and later Supreme Court decisions have had the effect of emphasizing procedural concerns – namely, the EIS process – over outcomes.  Tarlock at 102.  NEPA and the EIS process have not encouraged agencies to adopt affirmative environmental policies.  Instead, the result of this procedural emphasis has been to detach the EIS process from the policy goals of Judge Wright and NEPA’s drafters.  Id.  
Conclusion
“It is too much to ask of a legal decision that it generate on its own the vast and complicated set of social policies to fulfill it.”  Kathleen Sullivan, What Happened to “Brown”? N.Y. Rev. of Books, Sept. 23, 2004, at 47, 52.


Calvert Cliffs’ marked the first time the court ruled it could force federal agencies to comply with the National Environmental Protection Act of 1969.  It did so through the action-forcing requirement of the environmental impact statement.  This, the EIS, is the lasting legacy of Calvert Cliffs’.  However, in the 36 years since the Calvert Cliffs’ decision, the EIS process has moved steadily away from the fundamental goals of NEPA.  Thus the transformation that Judge Wright envisioned of sincere industrial concern with its environmental impact has not been fully realized.
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