When Public Interest Law Attacks

District of Columbia v. Heller
Introduction

As of last year, the United States Supreme Court had only once in our history decided a case defining the scope of the Second Amendment, in an opinion that was short, poorly-reasoned, and confusing.  Heller v. District of Columbia was designed to change that, and in so doing, uproot the majority interpretation of the Second Amendment’s reach.  Heller proved a success on both fronts.

I. The legal controversy from which Heller arose.

Before Heller, the United States Supreme Court had only passed on the scope of the right granted by the Second Amendment in a case called United States v. Miller.  In Miller, the defendants were caught transferring unregistered sawed-off shotguns across state lines.  This was (and is) a violation of federal law.  Hoping to void their convictions, the defendants challenged the constitutionality of Section 11 of the National Firearms Act under the Second Amendment.  The Supreme Court rejected their arguments, holding that the Second Amendment must be interpreted and applied in accordance with its stated purpose.
  After reciting the powers granted to Congress to organize, arm, discipline, and call forth the militia, the Court stated: “With obvious purpose to assure the continuation and render possible the effectiveness of such forces the declaration and guarantee of the Second Amendment were made.  It must be interpreted and applied with that end in view.”
  Because the weapons the defendants possessed were not connected to the preservation or efficiency of a well-regulated militia, the Court held that they were not protected.
For many years, this appeared to settle the issue. Between 1939 and 2001, every federal appeals court to pass on the scope of the Second Amendment agreed that, consistent with Miller, the Second Amendment had to be interpreted with its stated purpose in mind: namely, the preservation and efficiency of “a well-regulated Militia.” 
 
 According to the circuit courts, this meant that the Second Amendment did one of two things: either it granted a “collective right” to the states to arm themselves and maintain militias, or it granted an individual right to each citizen to keep and bear arms, but limited to the purpose of serving in a state militia.

These so-called collective right and limited individual right views had their roots in both textual interpretation and in the historical circumstances surrounding the adoption of the Second Amendment.  On the textual front, courts read the amendment’s prefatory clause (“A well regulated Militia, being necessary to the security of a free State”) as modifying the active clause that followed it.
  It did not seem likely that the prefatory clause would have been placed into the amendment if the founders had not intended it to have some effect—and indeed, long-established Supreme Court precedent required the courts to give every word in the Constitution force and effect.
  Besides, in Miller, the Supreme Court had ruled that a sawed-off shotgun was not protected by the Second Amendment precisely because its use and possession did not square with the intended purpose of the amendment as expressed in the prefatory clause.  And if the Supreme Court thought that the prefatory clause limited the scope of the right, the lower courts had to as well!

There were also strong historical arguments in favor of the collective right and limited individual right viewpoint.  Examining courts (particularly the 9th Circuit in Silveira v. Lockyer) read the Second Amendment in the context of the constitutional ratification debates.  At the time the Second Amendment was proposed, the Articles of Confederation were still the law of the land.  Many Anti-Federalists were frightened that the yet-to-be-ratified Constitution would hand too much state power to a central government.  To the almost total exclusion of other concerns, the ratification debates around proposed right-to-bear-arms amendments reflected the desire for a provision that would grant the states military superiority vis-à-vis the federal government by providing for state militias as the principal means of national defense.

During the state conventions to ratify the Constitution, no Federalists and hardly any Anti-Federalists called for a private right to own weapons unconnected to service in a well-regulated state militia.
 TA \l "H. Richard Uviller and William G. Merkel, 
The Second Amendment in Context: The Case of the Vanishing Predicate, 76 Chi.-Kent L. Rev. 403, 432 (2000)." \s "Uviller and Merkel" \c 10   By contrast, “innumerable contemporary utterances, cutting a wide swath across the political spectrum and spanning the full breadth of the nation” called for a right to bear arms expressly in a military context.
 TA \s "Uviller and Merkel"   Virginia’s proposed right to bear arms amendment, for example, called for a right to keep and bear arms expressly for the purpose of maintaining state militias instead of a federal standing army:

Seventeenth, That the people have the right to keep and bear arms; that a well regulated militia composed of the body of the people trained to arms is the proper, natural and safe defence of a free State. That standing armies in time of peace are dangerous to liberty, and therefore ought to be avoided, as far as the circumstances and protection of the Community will admit; and that in all cases the military should be under strict subordination to and governed by the Civil power.

Luther Martin, a leading spokesman for the right to keep and bear arms, was representative of mainstream Anti-Federalists.
 TA \s "Uviller and Merkel"   Martin argued for the right exclusively on the grounds that the right was necessary to protect the states from oppression by a federal standing army:

It was urged [at the Constitutional Convention] that, if, after having retained to the general government the great powers already granted, and among those, that of raising and keeping up regular troops without limitations, the power over the militia should be taken away from the States, and also given to the general government, it ought to be considered as the last coup de grace to State governments; that it must be the most convincing proof, the advocates of this system design the destruction of the State governments, and that no professions to the contrary ought to be trusted; and that every State in the Union ought to reject such a system with indignation, since, if the general government should attempt to oppress and enslave them, they could not have any possible means of self-defense.

 TA \s "Uviller and Merkel" Ultimately, it was mainstream Anti-Federalists like Thomas Jefferson, George Mason and Luther Martin whose vision of the right to keep and bear arms was encapsulated in the Second Amendment.
 TA \s "Uviller and Merkel"   The tiny minority of Anti-Federalists pushing for a purely personal right to keep and bear arms had practically no effect on the outcome whatsoever.
  Only a single state convention, New Hampshire’s, attached a draft amendment that could reasonably be construed to grant a right to keep arms for private purposes.

This was the view of the circuit courts for nearly 70 years.  In 2001, however, the 5th Circuit issued an opinion in United States v. Emerson that appeared to create a circuit split.  The Emerson majority remarked “that the Second Amendment protects the right of individuals to privately keep and bear their own firearms that are suitable as individual, personal weapons and are not of the general kind or type excluded by Miller, regardless of whether the particular individual is then actually a member of a militia.”
 

The third judge on the Emerson panel joined in the court’s judgment but refused to join in this conclusion, denouncing it as dictum unnecessary to the resolution of the case.
  Dictum or not, the damage was done. The appearance of a circuit split would give the Supreme Court a reason to grant certiorari if another case in that vein were brought before it.  Heller was that case.

The factual controversy from which Heller arose.
Despite the complex and important legal issues involved, Heller did not merely deal with the scope of the Second Amendment in the abstract.  Specific pieces of legislation had to be challenged to provide a case or controversy for the courts.  Robert Levy, co-counsel for the plaintiff as well as financier of the action, chose to challenge Washington D.C.’s handgun ban.

The law challenged in Heller arose in response to serious threats to public safety.  Starting in 1969, the District of Columbia began experiencing a dramatic rise in the rate of homicides, robberies, and violent assaults.
  In 1975, Congress established home rule for Washington D.C., permitting residents to elect a District of Columbia Council to pass local legislation.
  Within a year and a half, the D.C. Council determined that action was necessary to put a halt to the prevalence of gun violence in D.C., and passed the law challenged in Heller by a 12-to-1 vote, essentially banning handguns from private use and requiring that all other guns be kept unloaded and either disassembled or bound by a trigger lock when not being used for work or recreational purposes.
 TA \s "Meg Smith" 
Presently, handguns account for only one-third of the firearms in circulation in the U.S., and yet nationwide, a grossly disproportionate number of crimes committed with a firearm involve handguns.
  In 1993, for example, 76 percent of murders involved a firearm, which in four out of five cases was a handgun.
  Fully 86 percent of armed assaults in the United States that year occurred with the aid of a handgun.
  Tracing by the Department of Justice in 1994 revealed that more than 75 percent of guns used in crime were handguns.
 TA \s "Department of Justice Handgun Statistics"  

The Heller decision.

Consistent with its past interpretation of “the people” in other provisions of the Bill of Rights, the majority found that the use of the phrase “the people” in the Second Amendment provided an individual (not collective) right to bear arms. More significantly, however, Justice Scalia, writing for the 5-judge majority, began the opinion by immediately disposing of the idea that the Second Amendment’s prefatory clause limits the scope of the right announced in its active clause: “apart from [a] clarifying function, a prefatory clause does not limit or expand the scope of the operative clause.”
 If there was to be any limit on the right provided by the Second Amendment, Scalia would have to find it in the active clause, or in the history that preceded its adoption.


Scalia then delved into history to interpret the active clause. He went on to assert that “bear arms” meant to carry a weapon in case of confrontation, not to carry a weapon in connection with a military operation. This was far from a foregone conclusion. In response to arguments that hunting received Second Amendment protection, legal scholar Gary Wills once famously quipped that “one does not bear arms against a rabbit.”
 Presumably, one does not “bear arms” against a mugger either. Scalia, surely aware that this criticism would be forthcoming, asserted that “bear arms” carried an “idiomatic” military meaning only when followed by the word “against.” Scalia then reasoned that the prefatory clause of the Second Amendment fit “perfectly” with the operative clause as he had expounded it because the purpose of the Second Amendment, as announced in its prefatory clause, only existed to explain why the right was codified in the Constitution to begin with, not to announce what the right was.


Rather than examining the draft versions of the amendment offered at state ratifying conventions, or examining the ratification debates over the actual amendment that occurred in the first Congress, Scalia instead looked to state constitutions which provided for their own right to bear arms around the time of the amendment’s adoption. Four state constitutions in existence before the ratification of the Second Amendment provided for a right to keep and bear arms, albeit expressly for “defence of the State” or for “the common defence.” Strangely, Scalia argued that these phrases did not mean that one could only bear arms for defense of the state: “the most likely reading of all four of these pre-Second Amendment state constitutional provisions is that they secured an individual right to bear arms for defensive purposes.”


Scalia went on to list traditional limitations on the right to keep and bear arms that would not be affected by Heller, such as prohibitions on concealed weapons, prohibitions on dangerous and unusual weapons, prohibitions on weapons possession by criminals and the mentally ill, and prohibitions on carrying weapons in “sensitive” areas such as schools and government buildings. 

Scalia refused to announce a standard of review, however. In striking down D.C.’s handgun ban, he merely asserted that “handguns are the most popular weapon chosen by Americans for self-defense in the home, and a complete prohibition of their use is invalid.”

Professor Heyman’s critique of Heller.

Professor Stephen J. Heyman of Chicago-Kent weighed in on the debate over the Second Amendment’s scope in 2000 with an article in the Chicago-Kent Law Review, “Natural Rights and the Second Amendment.”
 Prof. Heyman has had a negative reaction to the Heller decision, particularly to the majority opinion. The following paraphrases his critique of the decision as related in an interview on September 18, 2008:

Scalia made the best case he could for the position he took, but his position was completely unjustified. He employed history in a one-sided way to reach a conclusion that was not at all compelled by the historical record. His opinion was very well-written and argued, but it was dishonest. Scalia made only glancing reference to facts that did not support his position. The history behind the amendment’s ratification does not necessarily require the opposite result from the one he reached, but it certainly does not support what he wrote.

For example, Scalia said that at common law, Blackstone linked the natural right of self-defense to the right to bear arms. This simply isn’t true.  Scalia’s analysis was not about seriously examining the history. Rather, it was about an ideological view that the majority had about what the Second Amendment ought to be.

A judge genuinely interested in doing an originalist reading and looking at historical sources would necessarily have to examine the ratification debates in the first Congress. There was not one word about individual self-defense in those debates. Not one. If you, like Scalia, are committed to majoritarianism, to giving the politically-accountable branches of government latitude to act in the public interest, it is outrageous to impose strict limits on what they can do on such a thin historical basis.

The opinion is mind-boggling in its textual interpretation as well. This is one of the only Constitutional provisions to actually tell the reader what it’s about. Rather than heeding it, Scalia instead rewrote it to square with conservative Republican ideology.

Moreover, it was intellectually dishonest of Scalia not to provide a level of scrutiny for reviewing laws that burden the Second Amendment. Because he laid out no standard of review, there was no rigorous justification for striking down Washington D.C.’s handgun ban. It is intellectually dishonest to simply strike down a law without providing a means of weighing the government’s interests. Because he applied no standard, Scalia essentially gave the District of Columbia no way of arguing in defense of their law. Scalia’s decision was results-oriented: he knew what result he wanted to reach, and simply made it happen rather than going through a rigorous constitutional analysis.

II. Issues faced by the litigants and lawyers.
Robert Levy does not at first appear to be the sort of lawyer who would reshape the gun debate in the United States.  Levy himself does not own a gun of any type and has no interest in ever purchasing a firearm.  Levy also came to the law late in life—he did not enroll in law school until he was 49 years old after selling his successful business.  Yet Levy also possesses the characteristics that would appear to make for an effective public interest lawyer.  When asked if he believed in litigation as a tool for social change, Robert Levy simply replied, “Yes.”
  He went on to state that “litigation as a social change tool can also be abused by folks on both the left and the right, and this leads many to find the concept of change through litigation to be abhorrent.”  What is most important to Levy is “properly defining the utility of litigation as a tool.”  This definition for Levy, a self-described Constitutional Lawyer, came down to one word: “adherence.” By “adherence,” Levy means adhering to the written Constitution as a way to bring about change.

 Levy has always had an “interest in public policy and the Constitution” and this interest led him to bring the Heller case.  Make no mistake, despite his statements that “both the left and the right” have abused the litigation as a social tool and his self-characterization as someone with no interest in owning a firearm, who is only concerned with upholding the Constitution we all hold dear, Levy is avowed partisan lawyer with a political agenda.  During an interview for this paper, Levy stated that if it was “politically realistic” he would bring a lawsuit challenging Social Security, which he considers to be unconstitutional.
  Levy is indeed a person who has some contrarian views, but one gets the sense in talking to him that his extreme positions are traits that allow him to be an effective advocate for all of his causes.

Levy declared that “major changes in society are rare,” and as a public interest lawyer it is important to “pick changes where change is likely to come about” (such as the Second Amendment) and not to turn “pie in the sky” causes into litigation (such as dismantling Social Security).
  Levy stated that the Heller case never would have come about except for a “confluence of events” that “ratcheted up the odds of success” and made the Second Amendment an area where change was likely to occur.  These events were: a foreseeable change in the makeup of the Supreme Court, a city (Washington D.C.) with one of the worst crime rates in the country but a “draconian” gun law, an Attorney General’s opinion from John Ashcroft stating that the view of his office was that the Second Amendment accorded an individual right, and an “outpouring of scholarship even from the left” that advanced the view that the Second Amendment offered more than a collective military right.
  

Location also played an important factor, Washington D.C.’s high crime rate and restrictive gun ban aside.  In D.C., Levy and his team of attorneys could bring a lawsuit without having to address the constitutional issue of incorporation, due to the fact that the handgun ban being challenged did not actually apply to any states.  Avoiding incorporation discussions in Heller was important because Levy wanted to go “step-by-step” and gain “incremental relief,” and Levy did not want “confuse the issue with incorporation arguments.”
  Washington D.C. also offered symbolic value as a forum because the home of the Federal Government seemed to be an appropriate place to bring an action involving a right allegedly granted in the Constitution.  

After deciding that the time was right to launch his litigation, the selection of the plaintiffs in Heller became “critical.”  Levy stated that “one likes to believe that the law is blind, but facts and plaintiffs do matter.”
  Previous challenges to the D.C. handgun ban involved plaintiffs who were “felons, bank robbers and crackheads.”
  It became important for Levy to select a wide range of plaintiffs for his suit in order to present a diverse and pleasant face to the federal courts and to the media that would eventually shower his suit with attention.  Levy pointed out that selecting plaintiffs is “one of the highlights” of being a public interest lawyer, and tends to offset one of the less attractive aspects: “not getting paid.”  A public interest lawyer, according to Levy, can “instigate litigation,” something a lawyer involved in private practice cannot do, as they are wholly dependent on who “walks into their office.”

The Heller case presented another obstacle for Levy, an obstacle that becomes readily apparent to anyone who has read the lengthy majority and minority opinions of the case.  The Court spends little time on case law while it dives headfirst into interpretation of historical documents.  Interpreting the mindset of James Madison circa 1789 is not a skill that is readily taught in law school and Levy stated that it was important to find “access to the correct type of people, such as historians”
 who possessed expertise that has nothing to do with researching case law.  As one can ascertain from Justice Scalia’s opinion, Levy was very successful in finding historians whose research could sway the Court.

Aside from all his tactical considerations, Levy freely admits that “luck” played a major role at the one moment when the Heller action was at its most vulnerable spot.  It was apparent to most that the district court in Washington D.C. was not going to repeal a 32 year old handgun ban based on constitutional principles.  Levy knew this and knew that the key to his case lay with the Court of Appeals for the D.C. Circuit.  Yet, to succeed at the circuit level Levy would need a “good panel.”
  It was Levy’s belief that the Supreme Court would not grant cert on a case that had lost at both the district and circuit court level.  The case came down to the random drawing of judges – the wrong ones would have likely stopped the Heller case before it ever reached the Supreme Court, while a sympathetic panel would likely produce a favorable ruling that would lead to the presumably sympathetic Supreme Court granting cert.  Levy got his favorable panel.  The opinion reversing the district court was written by Judge Laurence Silberman, who before being appointed to the Court of Appeals worked in various Republican Presidential administrations and was appointed to the bench by President Reagan.  He was joined by Judge Thomas Griffith, who was appointed by the second President Bush in 2004.  The final Judge on the panel was Karen Henderson, who was appointed by the first President Bush.  Even this “good” panel produced a close call – a 2-1 decision in favor of the plaintiffs.  The random selection of a favorable panel allowed Levy to get the circuit court opinion he desired and paved the way for the Heller decision.
III. Impact of the case on the litigants and the lawyers.

To the lawyers, the plaintiffs and the fifty or so groups and organizations that filed briefs as amici curiae in support of Respondents, the decision reached by the Supreme Court in District of Columbia v. Heller was tremendous.  Following the ruling, plaintiff Dick Heller was quoted as saying, “I'm very happy that I am now able to defend myself and my household in my own home”. 
  Others, however, had a much harder time digesting the possible implications the decision would entail.  Justice Scalia’s opinion, perhaps his most influential in all of his twenty-two years as a Supreme Court justice, prompted an anonymous author to write to the Chicago Tribune to request that the Second Amendment of the United States be repealed. 
  The anonymous author writes that the Framers of the Constitution could have used an editor because the wording of the Amendment is so ambiguous and “inartful” that 200 years later it is still being debated.
  It would ultimately be up to the lawyers to edit the amendment; Walter Dellinger on behalf of the Petitioner and Robert Levy and Alan Gura on behalf of the Respondent.  In the end, it was Gura’s revision of the Second Amendment that appealed to Justice Scalia and four of his comrades. 


According to an article published in the Washingtonian, the origin of the fight against the gun ban arose from an incident that occurred on February 4, 1997, more than ten years before the Heller decision. 
  In Adrian Plesha’s version, Gregory Nathaniel Jones broke into Plesha’s Capital Hill home in an attempted robbery.  Plesha took out his gun and fired at Jones in self defense.  Jones was shot in the back three times.
  Jones was hospitalized for almost a month and received probation.  Plesha was arrested for gun possession and received eighteen months probation and 120 hours of community service.


Upon hearing Plesha’s story, Dick Heller met with Robert Levy and the two of them began forming an argument that would eventually overturn years of precedent and change history.  Unlike the anonymous author who wrote to the Chicago Tribune, Levy and Gura did not find the wording of the Second Amendment to be excessively vague. 
  They concluded that the operative clause is logically independent from the prefatory clause.
  The Second Amendment as a whole reads, “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”
 The plaintiffs simply found no connection between the prefatory and the operative clause, and thus determined that individuals have a right to bear arms.  It was this interpretation of the Amendment that would resonate with the Supreme Court and ultimately make Dick Heller a household name.


Dick Heller is a sixty-six year old security guard who resides in Capital Hill.
  While Heller could carry a gun on his job, he was unable to keep a gun in his home for protection.  Heller attempted to register a handgun in the District in 2003 and was denied, thus amplifying Heller’s concern that guns were seemingly only available to unlawful people, while law abiding citizens like himself were unable to acquire any.
  Heller met Robert Levy while involved with the Cato Institute, an organization whose mission is to “increase the understanding of public policies based on the principles of limited government, free markets, individual liberty, and peace.”
 After some persuasion, Heller was able to persuade Levy to argue and finance the case.
 On August 19, 2008, after years of waiting, Heller emerged from the police headquarters victorious with an approved gun registration permit.
 

Unlike Dick Heller, Gillian St. Lawrence, a twenty-nine year old Southerner, was already the proud owner of a Mossberg Maverick 12-gauge pump action shot gun. Because the district mandated that the shotgun be fitted with a disabling device, St. Lawrence determined that it would also be nice to have a handgun so she could more easily defend herself in the event that a burglar broke into her Georgetown home.
 While St. Lawrence insists that crime rates are on the rise in her neighborhood, statistics show that crime rates in St. Lawrence’s Georgetown neighborhood are down twenty-one percent from last year. 
 In fact, crime in St. Lawrence’s Second District has been decreasing steadily in the past five years. 
 St. Lawrence worries that D.C.’s gun ban creates a slippery slope: “If you can have a basic right under the Second Amendment taken away, what’s next?”
 


Shanda Smith knows only too well what happens when guns are on the street. While the decision in Heller only allowed for handguns in the home, Smith takes a realistic approach, stating that guns “are going to wind up on the street.  If residents of [neighboring] Maryland and Virginia can’t hold onto their guns . . . what makes you think that D.C. residents will do any better?”
 A single mother and gunshot victim herself, Smith buried two of her teenage children after they were shot on Christmas Eve.  Smith’s son was home on break from college where he was studying engineering while playing football on a scholarship. Smith’s daughter was only fourteen years old.
 A call placed to Moms on the Move Spiritually (“MOMS”), a grassroots organization that Smith is a member of, revealed that they will try to do anything they can to get guns off the street. MOMS insist that if you are not a member of law enforcement, there is no reason to be carrying a gun. 


Anwan Glover is a member of D.C.’s Peaceaholics, a nonprofit group that is committed to making the streets of D.C. safer.
  Glover, better known for his role on The Wire, confesses that he was fascinated with guns as a young child.
  Glover has been shot multiple times, but has also been arrested for gun possession.
  However, like Smith, Glover buried a family member who died from gun violence, his younger brother.
  Glover acknowledges that while having a gun at home would offer some protection he cannot help but imagine that other children are as fascinated with guns as he was.




Ramifications of Heller on D.C. Residents. 


Prior to Heller, the District’s existing law required that any firearm in a home be unloaded and disassembled or bound by a trigger lock.
 However, Heller held that it would be unconstitutional to require that guns be kept inoperable because it would then be impossible for citizens to use guns for the core lawful purpose of self-defense. 
  While self-defense is the “core” of the Heller decision, Scalia only spends one page discussing this public policy reasoning and completely ignores the many other ramifications of allowing guns in the home. 

 Most D.C. residents are not in gangs, and most do not live in communities like Shanda Smith and Anwan Glover where there is a “shoot or get shot” mentality. However, Glover is right to worry about children’s fascination with guns.  Statistics from kidsandguns.org confirm that most fatal firearm accidents occur when children discover guns in the home that have been left loaded or unsecured.
  The American Academy of Pediatrics (AAP) concluded that handguns in the home pose a substantial risk of accidents, and that the most effective way to prevent gun related deaths would be to remove guns completely from homes and communities.
  The AAP concluded that guns kept in the home are forty-three times more likely to be used a family member or a friend than to be used for self-defense purposes.
 The most effective way to reduce firearm related injuries is to ban and regulate handguns and assault weapons.


In addition to the increased likelihood of accidents involving children, a 1997 study found that the presence of one or more guns in the home led to an increased rate of suicide among women.
 A study conducted by EndAbuse.org found that guns are the most commonly used weapon in domestic homicides.
 Access to firearms, especially handguns, increases the risk of domestic homicide by more than five times compared to where there are no weapons.
 Between 1994 and 1998, the second most common denials for handgun applications were for people who had been convicted of domestic violence misdemeanors or had restraining orders.
 Nonetheless, between 1998 and 2004, nearly 3,000 people who had domestic violence convictions were able to purchase guns without being identified by background checks.
 


As if overruling the gun ban was not enough, the residents of D.C. will feel the results of the Heller decision financially.  Robert Levy, a staunch libertarian, believes that “government should stay out of our bedrooms and our wallets.”
  However, in an ironic twist, Levy and Alan Gura are asking the taxpayers of D.C. to contribute over $3.5 million dollars to cover their legal fees.
  Gura bills out $557 an hour, but because of the “exceptional” nature of the case, Gura is seeking $1,100 an hour for his work.  Gura felt compelled to write to the Washington Post, arguing that not awarding successful civil rights lawyers “market rates” for taking such an enormous risk would send a terrible message to the civil rights lawyers of the future.
  Gura concludes his letter by saying: “If the city doesn’t want to pay civil rights lawyers’ fees, it should obey the Constitution.”

There remain many issues unresolved by the Heller decision that, according to Levy, will warrant continued legal action.  Courts must “flesh out” the parameters of the rights found under Heller because it is clear to all that “like the first amendment rights under the second amendment are not absolute.”
  There will also need to be a declaration on what level of scrutiny will be applied to the right found by the majority in Heller. Levy asked the Supreme Court for strict scrutiny, but the issue was not resolved in Scalia’s opinion.  The eventual determination of a standard of review will be critical because it “will lead to an understanding of what can be regulated under Heller.”

Levy himself is content to leave further Second Amendment litigation issues to others.  He has “only brought one case before the Supreme Court and he won it,” thus giving him “the greatest winning percentage one can obtain in front of the Supreme Court.”
  The plaintiffs themselves have yet to reach their desired goal of full gun ownership.  Post-Heller, Washington D.C. only allows revolvers to be sold within its borders and it considers any type of firearm that can carry more than 12 rounds to be a machine gun, a view that according to Levy has led to even more Heller-related litigation in the form of an National Rifle Association (“NRA”) lawsuit.

On September 17, 2008, the House of Representatives passed a bill that “made Justice Scalia look like a liberal.”
 If the Senate passed the bill, it would end age restrictions on gun ownership and on the kinds of guns that can be obtained.  It would also prohibit D.C. from requiring registration of the weapons.
 This bill would remove the little bit of common sense that was included in the Heller decision. With no restrictions placed on gun possession, the streets of D.C. will never be safe again. 

IV. The impact of Heller.
Nowhere has the impact of Heller been felt more strongly than in the Chicagoland area.  Illinois “is the sole state with municipalities that forbid inhabitants from owning a handgun.”
  These Illinois municipal handgun bans, which all bear strong resemblances to the ban stuck down in Heller, will “form the next front in the gun control battle.”
   The City of Chicago and three of its surrounding suburbs (Oak Park, Evanston and Morton Grove) had lawsuits filed against them by the NRA and the Illinois State Rifle Association in conjunction with area residents challenging the municipal handgun ordinances on June 27, 2008, less than one day after the Supreme Court announced its decision in Heller.  
The Chicagoland municipalities with handgun bans will have a difficult time “distinguishing the District of Columbia’s ordinance from their own.  Self-defense was a critical component of Heller’s rationale.  The handgun bans in Illinois appear to inhibit the ability to defend oneself as defined in the Supreme Court.  Heller instructs that an individual right reading would protect possessing a handgun in a home.”
  More importantly for Chicago and company, Heller “turns the tables”; now for the first time it is the cities with the handgun bans “that will have to play defense” in a courtroom.
  The reactions of Chicago and its surrounding suburbs have varied between defiance and resigned acceptance.  Evanston and Oak Park in particular have chosen to travel different paths regarding their handgun bans.  The different routes taken by these two cities offer not only a view of the types of reactions governments at the state and local level will have towards their gun laws post-Heller, but could also serve as the basis of litigation that will further refine the parameters of the right to self-defense.
Defiance: Oak Park

Oak Park will contest the June 27 lawsuit filed against it by the NRA.  Oak Park Village manager Tom Barwin and Police Chief Rick Tanksley have chosen to rely on both legal and policy reasons to contest the NRA’s lawsuit.  Legally, Oak Park is in the process of attempting to distinguish its ban from the District of Columbia’s that was struck down in Heller.  Barwin states that the ban in Oak Park is “not federal,” making the ruling in Heller currently not applicable to Oak Park, an argument that perhaps is only valid until the Supreme Court begins to deal with incorporation.
  Barwin also notes that Oak Park’s handgun ban was not only passed by the Oak Park City Council (its legislative branch) but was also then subject to a voter referendum.  Both the Oak Park City Council and the voters of Oak Park themselves supported the ban.  Barwin states that it is his current belief, based off of letters to the editor in the newspaper and daily communication with his constituents, that the citizens of Oak Park are currently in favor of maintaining the village’s handgun ban by a ratio of “about 2-1.”
  Attempts in court to overturn a law supported by both the legislative branch and the citizenry of a village would strike many as judicial activism and Oak Park is hoping this sentiment can help prevent judicial repeal of its handgun ban.  
The Heller decision spent a significant amount of time studying the history of 18th-century America.  Barwin took notice of this, and with his voice rising into almost a scream, he offered his own historical perspective: “The second amendment is 200 years old, it was written when a typical weapon was a one-shot muzzle loader; to apply it to today’s world – come on!”

Fears of spiraling legal costs have lead other towns in Illinois (such as Evanston and Morton Grove) to repeal their handgun bans in the face lawsuits by deep-pocket plaintiffs such as the NRA.  Oak Park has attempted to mitigate its legal costs by joining with the City of Chicago in its defense.  Oak Park, according to Barwin, has also been offered pro bono legal assistance by a “quality firm”.
  The joining of resources along with the pro bono legal advice will allow Oak Park to defray many of the costs associated with defending against the NRA lawsuit.

While Barwin and Tanksley offered some legal theories into why Oak Park’s handgun ban should be upheld, most of their reasoning in support of the ban was based on policy, not legal theory.  Before becoming Village Manager, Barwin was a police officer in Michigan, and according to him, nobody knows the destructive costs of handgun violence better than urban police officers.  Tanksley stated that law enforcement officials in Oak Park realize that a handgun ban alone is not a total preventative against violence but it is one tool that can help a city combat violence.  Tanksley also noted that the Heller decision is baffling because “allowing gun ownership in rural Colorado is one thing, but allowing gun ownership in an urban area is entirely different, and for a Court to fail to realize that difference is very dangerous.”


The notion of a right to self-defense was critical to the majority opinion in Heller.  Justice Scalia called self-defense “an inherent right” that has always been “central to the Second Amendment.”  While Justice Scalia and four of his contemporaries view self-defense as an important right, actual law enforcement officials such as Barwin and Tanksley view self-defense as a laughable notion.
  The idea of Justice Scalia awakening in the middle of the night, and utilizing his newfound right of self-defense by grabbing his Browning 9mmx 19 Hi-Power handgun (with silencer), sneaking around his room and then silently gunning down a couple of intruders in his northern Virginia home while the theme to Beverly Hills Cop II plays in the background is a notion completely divorced from law enforcement reality.  Tanksley notes that in his experience, “for every 1 crime that is prevented through handgun ownership, 100 are perpetrated.”

 Barwin and Tanksley also note that the increased prevalence of handguns do not make a community feel safer because they can be used in self-defense, but rather make a city feel more “psychologically vulnerable” and stuck in an “unsafe environment”.
  Law enforcement officials would also feel more pressure and stress, according to Oak Park officials, if its handgun ban was repealed.  Police officers “would have to strap on bullet-proof vests, talk to store-owners through bullet proof glass, and everyday face the fear of knowing the likelihood that they could be killed or would have to kill somebody.”


Aside from the dubious proposition of self-defense making a city safer, it is important to note that every act of handgun violence in a municipality such as Oak Park could cost its taxpayers up to “$500,000 in costs ranging from hospitalization to state’s attorneys to social workers.”
  Barwin offered as an example an 18 year old that was shot in the spine in Oak Park last month.  The victim eventually passed away, but for a few weeks he was hospitalized as a paraplegic.  It appeared for a while that he might live for many years – Barwin noted that aside from the tragedy of the shooting and the heavy social costs, the actual health care costs to Oak Park for just this one victim of handgun violence would add up to a quarter of a million dollars.  To Oak Park, the social costs of handgun violence far outweigh the legal costs of litigation that will be spent contesting the lawsuit of the NRA.

Another potential strain on a municipality such as Oak Park in dealing without a handgun ban would come from the new administrative system that would have to be created to monitor handgun usage.  The effort of registering and tracking all handguns within a city could prove to be very costly and onerous to towns such as Oak Park.  The increased prevalence of legal handguns will also dramatically increase the likelihood of handguns being stolen and illegally sold to individuals that Justice Scalia himself believes should not own guns. Scalia wrote in Heller that “nothing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill.”  The Oak Park officials make clear that the repeal of handgun laws will lead to a “dramatic rise in handgun theft,” and these guns will be assuredly be sold to the “felons and mentally ill” of Scalia’s opinion.


Barwin and Tanksley made note of several incidents that have occurred in Oak Park involving handgun violence since Heller.  A burglary occurred in Oak Park this summer.  The residents of the house were not home but they did own an illegal unregistered handgun.  During the course of the robbery the intruder discovered the gun.  Tanksley notes that three things could have happened at this point: “The thief could have taken the gun for his own personal use, the thief could have sold the gun, or he could have used the gun against the homeowners when they returned home.  Any one of these three scenarios is much more likely to occur than a homeowner using a gun in self-defense.”

Another example offered by Barwin and Tanksley involved a domestic disturbance situation.  A teenager and a step-father were arguing in their home.  The step-father happened to own an illegal handgun – the teenager got his hands on it and shot his step-father in the stomach.  Domestic situations particularly worry Barwin and Tanksley because these disputes are often very emotional, and without a handgun ban, Tanksley says his officers now have to worry not only about a gun being used between those who are fighting but also being turned on a police officer.  Barwin noted that one of his best friends on the police force in Michigan had been stabbed in the heart during a domestic dispute; now Oak Park police officers might have to deal with handguns being thrown into an already tense situation. These examples illustrate Barwin’s sentiment that a “greater proliferation of handguns will lead to a natural increase in both intentional and unintentional gun violence.”
  The real life examples provided by the law enforcement officials in Oak Park stand in contrast to the almost fanciful hypothetical situations proffered by Justice Scalia in his Heller opinion (such as when he writes that a handgun “can be pointed at a burglar with one hand while the other hand dials the police”
).
For all of these legal and public policy reasons, Oak Park has chosen to fight to retain its handgun ban – Barwin concluded the interview by saying that “Oak Park residents have always taken a stand on principled issues” and that “America is a better place when it is safe.”

Acceptance: Evanston

The city of Evanston enacted a handgun ban in 1983.  As with Oak Park, Evanston was sued by the NRA on July 27 under a 42 U.S.C. § 1983 claim within hours of the Heller decision being announced.  Unlike Oak Park, the city of Evanston has accepted the argument that legally, their handgun ban could not survive a court challenge in a post-Heller world.  On August 12, 2008, the city council of Evanston voted to rescind its handgun ban.  I spoke with Evanston Alderman Steve Bernstein about why he voted to follow a Supreme Court decision that he “abhors.”
 

Bernstein said that he “liked to think” that the people of Evanston still supported the ban 25 years after its enactment.  He noted that although he had not done any polling, the city of Evanston has generally been supportive of progressive causes such as handgun restrictions.  As an example, he points out that Evanston is the type of city that has declared itself a “nuclear free zone.”
  Bernstein considered Evanston’s ban to fall into the “if it’s not broken don’t fit it” category.  The ban in Evanston served a limited but useful purpose.  During its entire history, the ban was never the basis of a search warrant and was only used when law enforcement officials had entered a house for another reason, such as a drug raid.  If a handgun was found during the usual law enforcement activities, only then would it be confiscated.  Bernstein points out that the ban never extended beyond handguns, Evanston never tried to take away rifles or other types of firearms.  Hunters, according to Bernstein, were “still free to hunt.”
  The ban was limited in its scope, but was an important tool in preventing an underground market for stolen handguns and as a way to prevent gun-related accidents.
Although the ban in Evanston was supported by the people and served as useful law enforcement tool, the city council in Evanston repealed the ban. Alderman Bernstein attributes this decision to the fact that the council “could see the writing on the wall,” meaning that in his opinion Evanston could not justify fighting for its ban.

The first legal difficulty according to Bernstein was that while he “loved fighting for principle he couldn’t do it without God or facts on his side.” The fact that the Heller case gave individuals the right to own firearms meant that Federal Courts were now going to be very protective of this right and would be suspicious of bans such as Evanston’s that were very similar to the ban in Heller.  The Supreme Court seemingly also prevented Evanston from attempting to modify its handgun ban.  The Heller ruling faulted the District of Columbia for imposing too many restrictions on other types of firearms, such as mandating that rifles be kept disassembled and that trigger locks be kept on all weapons.  The language in Justice Scalia’s opinion led the Evanston city council to conclude that any law that inhibited a firearm in any way would not be acceptable under Heller.

The main reason that Evanston did not join with Chicago and Oak Park in trying to protect its ban came down to cost.  Evanston, according to Alderman Bernstein, did not have the financial resources to fight the NRA’s lawsuit.  Bernstein was concerned that the plaintiffs were seeking relief under § 1983, meaning that if Evanston had been found guilty of denying the plaintiffs their constitutional right, then Evanston would have had to pay all of the plaintiff’s legal costs on top of paying damages.

Bernstein knew that the plaintiff in the case against Evanston was the NRA, a group that not only had “deep pockets,” but would also love to make an example out of a place such as Evanston.  The Evanston city council was worried that the NRA would attempt to drag out its case in order to increase its legal fees.  Bernstein envisioned a situation where the NRA needlessly “deposed 200 people” including “the dead body of Charlton Heston” merely to make a larger legal bill that one day would have to be paid by Evanston.  Bernstein recounted a story where Evanston was sued by Northwestern University under § 1983.  In that instance Evanston was looking at potentially $3.25 million in legal fees.  Bernstein did not want to enter into a similar situation with the NRA.

Bernstein was also worried about NRA advocates “making trouble” in Evanston.  For instance, if Evanston had fought for its ban, Bernstein saw an “endless struggle” with people willfully turning themselves into the Evanston police department in order to legally challenge what they considered to be an unconstitutional ordinance.  All of these people could then attempt to seek damages under a § 1983 claim.

Chicago did offer support to Evanston, but according to the Alderman, Chicago “wasn’t going to fund the defense alone” and Evanston could not afford to join with Chicago and Oak Park in their defense.  Evanston, like Oak Park, was also offered private legal help, but the city council would only accept this offer if Evanston would be fully indemnified by the firm if it lost its suit.  No law firm could make this offer, so Evanston declined offers of reduced rate or pro bono legal help.  Bernstein stated that as a legislator ,he had to be practical.  Evanston “needs money for its pension program, the city needs a new civic center and money for parks and recreation.”  With all of these immediate needs, it became impossible for Evanston to fight for its ban, especially when “the law isn’t on your side.”

The Evanston City Council eventually accepted the fact that their handgun ban was in a situation where they “had no control.”  So it came to be in early August 2008, due to what it saw as the threat of prohibitive legal costs and a shaky at best legal argument, “nine really pissed off” council members voted to rescind a law that they all still supported.  The Heller decision left Bernstein with the sad realization that if the Supreme Court continues down its current conservative path, the “world I spent my entire life trying to help create will be a place completely foreign to my children and my grandchildren.”
  
Options and Realities

Regardless of their differences in tackling the lawsuits that have been filed against them, Oak Park and Evanston face several similar legal realities.  The first is that it appears that the handgun bans of the municipalities in northern Illinois are “too similar to the Washington D.C. ban to challenge Heller” in legal terms.
  This statement is offered by Chicago area lawyer Christopher Keleher, the author of a recent Illinois Bar Journal article on Heller.  Keleher also notes that in the Heller majority opinion, “public policy considerations were an afterthought.”  This can be attributed to the fact that Heller was the first time in seventy years that the Supreme Court was dealing with a Second Amendment issue, and according to Keleher, the Supreme Court will usually “wade though areas such as history and statutory interpretation before coming around to policy.”
  The Supreme Court, according to Keleher, avoided policy discussions in many of its early death penalty and abortion decisions, but later on focused on policy. He says the same thing will likely happen with Second Amendment cases.

Keleher seems to think the debate over incorporation could easily find its way to the Supreme Court via the Chicago/Oak Park lawsuit.  “It is extremely unlikely that the Northern District of Illinois, and pretty unlikely that the 7th Circuit, will incorporate the right found in Heller.  Therefore, cases from Chicago stand a good chance of reaching the Supreme Court in order to settle incorporation debates.”

 When post-Heller cases do make their way into federal court, there are some strategies that Keleher would suggest for defendants.  “Due to the fact that a fundamental right has been found by the Court, it will be very tough to argue on legal grounds.  A fundamental right will also hamper any arguments concerning judicial activism because at the end of the day, charges of judicial activism would still lead to the curtailing of a fundamental right and this is something you just can’t do.”  What the cities of the Chicagoland area should do according to Keleher is “mine both the dissent and even the majority opinion for policy arguments.”    Keleher notes that “Scalia himself holds back in his opinion to allow policy debates.”  Yet, part of the problem in using policy as an argument will be there is very little case law to turn towards.  “Pre-Heller it was axiomatic amongst the federal circuit courts that there was no individual right associated with handgun use – this quick finding by the circuits created short opinions without deep policy analysis.”

Without the law on its side, the best defense might be for local and state government to “create restrictions that fall short of an outright ban, but that at the end of the day will allow you to severely curtail handgun use.”  The restriction approach would appear to be at least nominally consistent with Scalia’s opinion.  Examples of restrictions according to Keleher would include “limiting the number of stores that sell guns and ammunition or taxing the hell out of guns and bullets.”  These types of laws would be on the “periphery”
 of the Heller decision and would stand at least a chance of being upheld.
As it stands right now, Chicago and Oak Park are playing defense in the courtroom.  One way they will play defense in the short term is by relying on incorporation as a defense because it will buy them time.  Currently in the Chicago case, the plaintiffs and defendants are “posturing and fidgeting around, which is of course endemic in litigation.”
  When the case does go beyond these initial stages, though, Keleher can see the matter being resolved quickly.  “There will likely be no discovery and the decision will be resolved on the briefs – the entire process will become very streamlined.”
  At that point the full impact of Heller will make itself known.
Conclusion
Robert Levy has stated the Brown vs. Board of Education of Topeka served as a model for his Heller litigation.
  There are certainly some similarities between Brown and Heller.  Both involved carefully selected plaintiffs, both cases attacked previous Supreme Court decisions that had been around for decades (Miller in Heller and Plessy in Brown) and both decisions significantly changed the direction of their core issues (gun control and school segregation).  
But the substance of Levy’s lawsuit is where any resemblance between Brown and Heller ends; the opinion of Justice Scalia could not be anymore dissimilar from Chief Justice Warren’s opinion in Brown.  The most powerful part of Warren’s opinion in Brown is when the Chief Justice writes: “In approaching this problem, we cannot turn the clock back to 1868.”
  This serves as a powerful call that no longer will the United States be kept prisoner by fantasies about life as it might have been centuries before, and instead will decide important issues on the realities of the times.  In Heller,  the Supreme Court was all too willing to “turn the clock back.” The Court dove into 17th and 18th century Anglo-American history and jurisprudence with such alacrity that one wonders whether the decision was written in the parking lot of the Twin Pines Mall.  By turning “the clock back,” the Supreme Court has formed a dangerous rift between Second Amendment legal arguments and Second Amendment policy arguments.  Legally, arguments about the Second Amendment will likely remain confined to combing through legislative history from the late 1700s and engaging in precise textual interpretation.  Important policy arguments about handgun violence, as voiced by actual law enforcement officials in urban areas, will be ignored in favor of such hot-button policy issues as determining what the context of the word “fowl” was in the Pennsylvania Constitution’s bill of rights.  
At one point in Heller, Justice Scalia uses a one word sentence to show his displeasure with a certain textual interpretation of the Second Amendment.  The same word applies to Scalia’s opinion itself, which has single-handedly created a Second Amendment legal culture so wrapped up in formalist academic wheel-spinning that it appears to hardly care about the consequences of the legal principles it produces.  The word: grotesque.
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