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In 1994, a Mississippi judge terminated Melissa Lumpkin Brooks’ parental rights over her two children citing her failure to maintain reasonable visitation and child support payments.  M.L.B. v. S.L.J., 519 U.S. 102, 107 (1996).  Melissa was unable to appeal the Chancery Court’s decision because she could not afford the $2,352.36 required by Mississippi statute for her trial transcripts.  Id. at 108.  The Mississippi Supreme Court denied her request to appeal in forma pauperis, holding that in forma pauperis appeals were unavailable in civil cases.  Id. at 109.  For Melissa, Robert McDuff’s agreement to argue her case before the United States Supreme Court meant a chance to again become a parent in the eyes of the law.  For McDuff, the case presented the unique opportunity to defend the notion that we really do have a system equal justice andnot two systems, one for the rich and a lesser one for the poor.  Gina Holland, Mother Goes to High Court: Price of Appeals at Center of Matter, The Sun Herald B2 (Oct. 6, 1996).  The result of the litigation was a decision which extended the rights of the poor to appeal from the criminal context to the civil context in the narrow category of termination of parental rights cases.  M.L.B., 512 U.S. at 128.  

I. Actors Involved in the M.L.B. Case

a. Melissa Lumpkin Brooks


Melissa, the mother in the case, was born in rural Mississippi and grew up in poverty.  Lloyd C. Anderson, 32 U. Mich. J. L. Ref. 441, 459 (1999).  Her father was a sawmill worker, and her mother was a factory hand.  Id.  Melissa met Sammie James, the father in the case, at the age of fifteen, and five months later Melissa was pregnant.  Anne-Marie O’Neill, Not Going Quietly, 47 People 9 (March 10, 1997).  At the age of sixteen Melissa quit school and married Sammie.  Anderson, 32 U. Mich. J. L. Ref. at 459.  


During the marriage they had two children.  Id.  However, the marriage ended after eight years amid charges that Melissa abused the children.  Court Argues Question of Access: Cost of Appeal is at Center of Custody Dispute, USA Today 3A (Oct. 8, 1996).  At the time, Melissa was unemployed and could not afford a lawyer to settle visitation and custody issues.  Melissa agreed to pay child support and give Sammie custody of the children, while Sammie agreed to allow Melissa visitation rights so long as they were out of the presence of her new husband, Junior Brooks.  Anderson, 32 U. Mich. J. L. Ref. at 460.  After the divorce Melissa moved to Memphis and got a job as a waitress earning $2.13 an hour plus tips, she also got a second job as a cashier at McDonalds.  Aaron Epstein, Poor can Appeal for Free, The Sun Herald A14 (Dec. 17, 1996); O’Neill, 47 People 9.


After having her children, Melissa admits that she would often go out at night leaving the children with her sister.  Id.  She also admits that Junior was a violent and mean man, but that he was never that way around her children.  David G. Savage, To Justices, Even Motherhood is a Hard Sell – Supreme Court is Skeptical of Woman’s Right to Appeal, L.A. Times (1996).  After her parental rights were terminated Melissa started drinking and doing drugs. Holland, The Sun Herald A2; O’Neill 47 People 9.  Eventually she quit drugs and alcohol in order to continue her fight to get back her parental rights.  Id.  When asked about her ordeal she said that “you better be thinking about the most important thing in your life, and that’s your kids.  Id. 

b. Sammie Jones


At the time of the divorce Sammie Jones, a cabinet maker, owned a three bedroom house on a ten acre plot of land that he inherited from his parents.  Anderson, 32 U. Mich. J. L. Rev. at 459.  Three months after the divorce Sammie married Janet, a staunch Christian, and a year later they sued Melissa to terminate her parental rights in order for Janet to adopt the children.  Id; O’Neill 47 People 9.  The subject of adoption came up after the death of one of the children’s friends.  M.L.B v. S.L.J. 806 So.2d 1023, 1024 (2000).  The children began asking what would happen to them if Sammie died, to which they were told that they would go back to Melissa.  Id.  The children then asked Janet to adopt them.  Id.  Sammie, Janet, the two children from Sammie and Melissa’s marriage, and the child from Sammie and Janet’s marriage now live in a four bedroom house in Mount Pleasant Mississippi.  O’Neill 47 People 9.            


c. Rob McDuff


Rob McDuff, the civil rights lawyer that took Melissa’s case for free, is a native of Hattiesburg, Mississippi.  Donna Ladd, Rob McDuff, Jackson Free Press (Oct. 31 2002).  When he was eleven Klansmen killed a black businessman, and McDuff wondered two things: (1) “why did they kill this guy” and (2) “what was it that the lawyers were doing.”  Id.  The killing impacted McDuff, and upon graduating from law school he joined the Lawyers’ Committee for Civil Rights Under Law because he had “a real sense that black people had gotten a raw deal in our country…they still do; that legacy lives with us.”  Id.  He previously worked in Memphis and New Orleans but returned home to make more of a difference because “there aren’t many people here practicing civil-rights law and certainly not many white natives.  Id. 
II. Historical Developments

Beginning in the 1950s and until the 1970s there was a conscious effort to have the judicial system level for both the rich and the poor.  Robert B. McDuff, M.L.B. v. S.L.J. and the Right of Poor People to go to Court, 18 Miss. C. L. Rev. 5, 5 (1997).  Decisions by the Supreme Court, legal service programs, improvement of public defender programs, and public interests groups all helped eliminate disadvantages held by the poor in the legal system.  Id.  However, after the 1970s legal service programs were cut, public defenders had more work but less money, the number of public interest law firms dropped, and the Warren Court became the Burger Court which eventually became the Rehnquist Court.  Id.

As the Warren Court became the Burger Court there was a growing concern among the justices about government subsidies to help the poor.  Anderson, 32 U. Mich. J. L. Ref. at 457.  The Burger Court did not want the Equal Protection Clause to force states to remedy wealth disparities in the country.  Id.  The Warren Court eventually became the Rehnquist Court which showed little sympathy for the poor and was increasingly skeptical of interfering with state affairs.  Savage, L.A. Times.  In the same term that M.L.B. was decided the Court had protected states rights by rejecting a constitutional challenge to statutes banning doctor assisted suicide, rejecting challenges to state law that allowed sexual predators to be admitted to mental institutions after their prison term finished, and striking provisions from federal law in the Religious Restoration Act and the Brady gun control law which imposed requirements on states.  Rick Moore, M.L.B. v. S.L.J.: Extension of In Forma Pauperis Appeals to the Civil Arena in Termination of Parental Rights Cases, 18 Miss. C. L. Rev. 19, 46 (1997).   McDuff, recognizing the makeup of the court said, “in the late 60s, this would have been a great case to argue because the Court was on the side of those who were left out.  It’s a whole different court now.”  Savage, L.A. Times.    
a. Case Law Prior to M.L.B. v. S.L.J.

Prior to the Supreme Court’s 1956 decision in Griffin v. Illinois criminal defendants in many states could not appeal their conviction because they could not afford the cost of their trial transcript.  McDuff, 18 Miss. C. L. Rev. at 6.  In Griffin the criminal defendants were convicted of armed robbery.  351 U.S. 12, 13 (1956).  The defendants asked, but did not receive a copy of their entire record, so that they could not appeal the trial court’s decision.  Id.  The defendants appealed to the Supreme Court arguing that the failure of Illinois to give them their transcripts violated the Due Process and Equal Protection Clauses.  Id.

The Supreme Court held that when a state provides for an appeal, it must also provide indigent persons their transcript for appeal.  Id. at 18.  Relying on the Equal Protection and Due Process Clauses the Court said that “to deny adequate review to the poor means that many of them may lose their life, liberty, or property because of unjust convictions which appellate courts would set aside.”  Id. at 19.  The Griffin opinion created a new theory that merged the Due Process and Equal Protection Clauses to stop States from setting up barriers at the appellate level in criminal cases.  Anderson, 32 U. Mich. J. L. Ref. at 447.  


The Court in Mayer v. Chicago followed its Griffin precedent.  Mayer v. Chicago, 404 U.S. 189 (1971).  Mayer was a medical student convicted of two misdemeanors and fined $500.  Id. at 190.  Mayer tried to appeal the conviction but could not afford the transcript, and the State would not provide the transcript to him because he was not convicted of a felony.  Id. at 191.

In applying Griffin to Mayer, the Supreme Court stated that “appellate review must be kept free of unreasoned distinctions that can only impede open and equal access to the courts.”  Id. at 193.  Conditioning the right to appeal upon payment of transcript costs impedes access to the courts.  Id.  Thus, “in all cases the duty of the State is to provide the indigent as adequate and effective an appellate review as that given appellants with funds.”  Id. at 193-94.  The fact that Griffin involved a felony, while Mayer involved a misdemeanor was an unreasoned distinction.  Id. at 195-96.  Criminal misdemeanors were distinguished from civil cases because the practical effect of a conviction of a misdemeanor can bear as heavily on a person as jail time.  Id. at 197.  For example, Mayer may be barred from the practice of medicine by the conviction he was unable to appeal for lack of funds.  Id.

While the poor have access to courts in criminal cases through the Griffin and Mayer decisions, access to courts in civil cases has been a different matter.  The Supreme Court first confronted civil fees in Boddie v. Connecticut.  401 U.S. 371 (1971).  Boddie involved welfare recipients who could not pay the $60 to file for divorce.  Id. at 372.  Appellants challenged the requirement of the filing fee because it was a condition precedent to obtaining court relief which prevented the poor from getting a divorce.  Id. at 373.


The Supreme Court directly analogized the facts in Griffin to the facts in Boddie.  The Court said that in Griffin the requirement of the transcript blocked access to the courts for indigent defendants.  Id. at 382.  In Boddie the requirement of a filing fee blocked access to the courts for indigent people wanting a divorce.  Id.  Thus, the State cannot deny access to courts to those who want a divorce simply because they cannot pay the filing fee.  Id. at 374.  However, Boddie did not rely on a combination of the Due Process and Equal Protection Clauses; instead it relied solely on the Due Process Clause.  Id.  In reaching its decision the Court focused on society placing great importance on the marriage relationship, and the State having the only effective means of granting a divorce.  Id. 

Shortly after Boddie, Justice Black, who dissented in Boddie dissented from a denial of certiorari in Meltzer v. C. Buck LeCraw & Co. which concerned barriers faced by the poor in civil cases.  McDuff, 18 Miss. C. L. Rev. at 8.  Justice Black argued that if Boddie is the law, it should be expanded to all civil cases.  Id.  He went on to argue that civil courts belong to the people and “no person can be denied access to those courts, either for a trial or an appeal, because he cannot pay a fee.”  Id.

The Court appeared to be moving in the direction of Justice Black’s position in Lindsey v. Normet.  405 U.S. 56 (1972).  Lindsey was a tenant in Normet’s building.  Id. at 58.  The building was declared unfit for human habitation because of substandard conditions.  Id.  Lindsey threatened not to pay rent until the building was fixed, and Normet then threatened eviction.  Id.  Before the eviction proceedings began Lindsey sued seeking a declaration that the Oregon Forcible Entry and Wrongful Detainer Act was unconstitutional.  Id. at 59-60.  The Act required Lindsey to pay twice the rental value of the property in order to appeal a loss at the trial level.  Id. at 63-64.  


The Court held that the statute violated the Equal Protection Clause.  Id. at 79.  In reaching its holding the Court cited Griffin to say that “when an appeal is afforded… it cannot be granted to some litigant and capriciously or arbitrarily denied to others.”  Id. at 77.  Although struck down because it erected a bar to appeal for tenants and no one else, the Court said that the Act discriminated against the poor who can pay their rent but cannot post the double rent for the appeal.  Id at 79.


After Lindsey, the Court in U.S. v. Kras and Ortwein v. Schwab chose not to continue its trend toward providing access to the courts for the poor in all civil cases.  U.S. v. Kras, 409 U.S. 434 (1973); Ortwein v. Schwab, 410 U.S. 656 (1973).  Kras was an indigent who wanted to declare bankruptcy, but the bankruptcy laws required a $50 filing fee.  Kras, 409 U.S. at 435, 437.  Kras requested the fee be waived but the court denied the request.  Id. at 437.  


The Supreme Court compared Kras’ interest in declaring bankruptcy to the couple in Boddie’s interest in obtaining a divorce.  Id. at 445.  The Court found that the interest in filing for bankruptcy was not as constitutionally significant as filing for a divorce.  Id.  The Court also found that to obtain a divorce citizens had to go to court, but for bankruptcy citizens can take steps outside of court, such as negotiating with creditors.  Id.  Thus, the Court upheld the fee requirement as being rationally related to offset the cost of the bankruptcy proceeding.  Id. at 447-48.  

In Ortwein a man received a reduction in his old age assistance when it was determined that he lived with someone that helped pay expenses.  Ortwein, 410 U.S. at 656.  He appealed the reduction to the Oregon Public Welfare Division but the decision was upheld.  Id. at 657.  In order for Ortwein to appeal the Division’s decision to the Oregon courts a $25 filing fee would need to be paid.  Id. at 658.  Ortwein filed a motion to appeal in forma pauperis but the motion was denied.  Id.    


The Supreme Court compared the interest in the appeal to the interest in Boddie.  The Court found that the interest in appealing a reduction in old age assistance is not as constitutionally significant as filing for a divorce.  Id. at 659.  Also, unlike citizens trying to obtain a divorce, Ortwein had the opportunity to present his case in agency evidentiary hearings.  Id. at 659-60.  Thus, the filing fee did not violate the Equal Protection Clause because it was rationally related to meet court expenses.  Id. at 660.   

After Ortwein the Court did not address appeal fees until M.L.B., however, the Court did address cases that affected the outcome in M.L.B..  McDuff, 18 Miss. C. L. Rev. at 9.  In Lassiter v. Department of Social Sers. Of Durham Cty., Lassiter was not providing her child with proper medical care and a district court transferred the child to social services.  452 U.S. 18, 20 (1981).  A year later, Lassiter was convicted of murder and the State tried to terminate her parental rights.  Id.  Although Lassiter had counsel for the murder conviction, she did not tell her counsel about the parental termination proceedings.  Id. at 21.  Lassiter went to the termination proceeding without counsel and her parental rights were terminated.  Id. at 22, 24.  Lassiter appealed arguing that the trial court should have required the State to provide her with counsel.  Id. at 25.  


The Supreme Court held that the Due Process Clause requires the state to appoint counsel in some parental termination cases, but not all cases.  Id. at 25-27.  Lassiter’s case was not a highly complicated case in which the State should have provided counsel.  Id.  In reaching its decision the Court addressed the nature of the parent child relationship.  The Court said that “a parent’s desire for and right to the companionship, care, custody, and management of his or her child is an important interest.”  Id. at 27.  The Court, addressing the interests in parental termination cases said that a parent has a “commanding” interest in resisting the forced termination of her parental rights.  Id. at 18.  It further stated that the termination of parental rights “works a unique kind of deprivation” on the parent.  Id. at 27.

Thus, when M.L.B. came before the Supreme Court, it did so against the background of a conservative Court reluctant to interfere with state affairs.  Moore, 18 Miss. C. L. Rev. at 46.  The case law was seemingly separated into criminal and civil cases.  In criminal cases Griffin applied which prohibited states from erecting barriers that would bar the poor from access to the courts.  351 U.S. at 18.  While Boddie was a civil case that used the Griffin rationale, it did so only because a fundamental right and a state monopolization of the remedy was involved.  See Boddie, 401 U.S. at 374.  Although Lindsey appeared to extend the Griffin rationale to other civil cases, the decision was based on the fact that tenant-litigants were treated differently from all other litigants.  405 U.S. at 79.  Kras and Ortwein ended any perceived trend that the Supreme Court was going to eliminate all barriers for the poor to gain access to the courts.  Kras, 409 U.S. at 445; Ortwein, 410 U.S. at 659-60.  Finally, Lassiter said that the parent-child relationship was an important interest.  452 U.S. at 27.        

III. Case Background

In 1994 Sammie and Janet petitioned the Chancery Court to terminate Melissa’s parental rights and allow Janet to adopt Melissa’s two children.  M.L.B. v. S.L.J., 519 U.S. at 107.  The complaint alleged that Melissa had not maintained reasonable visitation and was behind on child support payments.  Id.  The Chancellor terminated Melissa’s parental rights, approved Janet’s adoption, and ordered that Janet’s name replace Melissa’s as the mother of the children on their birth certificates.  Id. at 107-08.  

Melissa sought appeal and paid a $100 filing fee with the Mississippi Appellate Court.  Id. at 108.  However, she was unable to pay the $2,352.36 required by Mississippi statute for the trial transcripts needed for the appeal.  Id.  Melissa sought leave to appeal in forma pauperis but was denied by the Mississippi Supreme Court because, “the right to proceed in forma pauperis in civil cases exists only at the trial level.”  Id.    
The Supreme Court held that “decrees forever terminating parental rights [are] in the category of cases in which the State may not bolt the door to equal justice.”  M.L.B., 519 U.S at 124 (citing Griffin, 351 U.S. at 24 (Frankfurter, J., concurring)).  Mississippi argued that parental termination cases are no different than other civil cases in which indigent persons have no constitutional right to appeal in forma pauperis.  M.L.B., 519 U.S. at 119.  Melissa argued that parental termination cases are not distinguishable from criminal cases in the magnitude and permanence of the possible loss, thus the Griffin rationale should be applied.  Id. at 120.  The Court first stated that the Griffin convergence of the Equal Protection and Due Process principles should be applied to parental termination cases.  Id.  The Equal Protection concern related to the legitimacy of keeping out litigants based solely on their inability to pay, while the Due Process concern addressed the fairness of the proceeding.  Id.   

Next the Court considered the interest involved in the case.  Id. at 120-21.  The Court directly analogized Melissa’s interests with that of the medical student in Mayer.  The Court found that Melissa’s interest was more substantial than mere loss of money, which was the interest involved in Mayer.  Id. at 121.  The Court also found that the termination of parental status is “irretrievably destructive of the most fundamental family relationship.”  Id.  Thus, the Court found that a fundamental interest is at stake in parental termination proceedings.  Id.  Since, access to courts in criminal or quasi-criminal cases cannot turn on the wealth of the litigant the Court examined whether Melissa’s interest was similar to a quasi-criminal case.  Id. at 123-24.  The Court said that defending against the State’s destruction of family bonds and the brand associated with being declared an unfit parent, is like defending against a criminal conviction and the brand associated with being declared a criminal.  Id. at 124.  Thus, parental termination cases are more like the criminal case involved in Mayer, than they are like ordinary civil cases.  Id.  However, the Court limited its holding to parental termination cases, because those cases involve “the awesome authority of the State to destroy permanently all legal recognition of the parental relationship.”  Id. at 128. 

IV. M.L.B. v. S.L.J. After the Supreme Court Decision

a. The Court of Appeals of Mississippi


The Court of Appeals of Mississippi heard the case after the Chancery Court had terminated Melissa’s parental rights and the U.S. Supreme Court allowed her to appeal in forma pauperis.  Melissa argued that the Chancellor misapplied the statutory and case law.  M.L.B. v. S.L.J., 1999 Miss.App. LEXIS 299, 4 (1999).  

In the Chancery Court Sammie’s evidence included that Melissa always knew the location of the children, yet visited infrequently and never sent them birthday or Christmas cards.  Id. at 5, 7.  The children now looked to Janet as their mother, giving her Valentines, Mothers Day letters, notes of affection, and birthday cards.  Id. at 8.  The children were better behaved, and performed better in school when they were with Janet then when they were with Melissa.  Id. at 9.  Finally, there was testimony that showed that Melissa had told the children that she “would beat their ass,” and had slapped one of her children for spilling Coke.  Id. at 13.


Melissa offered evidence that showed that she tried to see her children but Sammie would not let her.  Id. at 15.  She bought Christmas presents for them, but Sammie did not allow her to give them to the children, and when Melissa would call to talk to her children Sammie would hang up on her.  Id. at 18.  Melissa testified that the children would still call her their mother when she saw them.  Id. at 16.  Finally, she emphasized the fact that she was only seeking visitation rights, and was not trying to get custody of the children.  Id. at 20.

The Chancellor found that the best interests of the children were to have Melissa’s parental rights terminated.  Id. at 22.  Factors considered in determining a child’s best interests are: (1) the stability of environment; (2) the ties between prospective adopting parents and the children; (3) the moral fitness of the parent; and (4) the home, school, and community record of the child.  Id. at 25-26.  First, the Chancellor found that Sammie could provide a stable environment and Melissa could not.  Id. at 25.  Second, the children’s grades and behavior had improved because of the interest and concern of Janet, and the children looked to Janet as their mother.  Id.  Third, Melissa cheated on Sammie with Junior, and the court believed that Junior was still drinking and doing drugs.  Id. at 26.  Finally, the Chancellor found that the lifestyle and living conditions of the children vastly improved after Sammie married Janet.  Id. at 27.


The Court of Appeals reversed the chancellor’s decision to terminate Melissa’s parental rights.  Id. at 40.  The Court of Appeals said that the Mississippi parental termination statute requires that the parent either abandon or desert the child before adoption can be granted by determining the best interest of the child.  Id. at 33.  Abandonment is conduct which shows a settled purpose to forego all duties and relinquish all parental claims to the child.  Id. at 37.  Desert is forsaking one’s duty and breaking off associations with the child.  Id.  Essentially, abandonment is relinquishing a right where desertion is avoiding a duty.  Id.  The Court of Appeals found that although Melissa’s visits were infrequent she did not show that she wished to relinquish all parental claims to her children.  Id. at 40.  Furthermore, Melissa’s conduct did not show a conscious disregard of all the obligations owed by a parent to a child.  Id.
b. Mississippi Supreme Court


The Court of Appeals decision was appealed to the Mississippi Supreme Court which granted certiorari.  M.L.B., 806 So.2d at 1023.  The Mississippi Supreme Court followed the same statutory analysis that the Court of Appeals used and did not find that Melissa had abandoned or deserted her children.  Id. at 1028.  The Mississippi Supreme Court said that Melissa’s failure to pay child support did not constitute abandonment, and her adultery was insufficient to be morally unfit for parenthood.  Id.  Additionally, the Mississippi Supreme Court said that parental termination is not proper simply because someone else is a better parent.  Id. at 1029.  Almost seven years after Melissa was declared unfit to be a parent, her journey ended with the Mississippi Supreme Court reinstating her parental rights.
V. The Impact of M.L.B. on the Law and Public

In M.L.B., the Court limits its holding to civil matters involving “the tightly circumscribed category of parental status termination cases.” M.L.B., 519 U.S. at 122.  The Court distinguishes parental termination cases from other family-related cases by noting that parental status termination is final and destroys most fundamental family relationship.  Id.  at 128.  The Court also reasons that in parental termination cases the infrequent number of appeals is unlikely to impose an undue burden on the State.  Id. at 122.  Lastly, the Court emphasizes that its precedent in Lassiter and Santosky v. Kramer “recogniz[e] that parental termination decrees are among the most severe forms of state action [and] have not served as precedent in other areas.” Id. at 128.  M.L.B. “deals only with one corner of the issue, leaving much for the future in terms of trying to ensure that our courts are open to all and not just those with plenty of money.”  McDuff, 18 Miss. C. L. Rev. at 18.  The narrowness of the M.L.B. opinion is what critics have touted as the source of its limited impact.  

At the time M.L.B. was decided, Mississippi was among the minority of states that did not pay for an indigent person’s court costs to appeal an order terminating parental rights.  In 1996, twenty states waived the cost of transcripts for the poor seeking civil appeals and ten states paid the costs of indigents to appeal cases of termination of parental rights.  Epstein, The Sun Herald.  Thus, M.L.B. forced only 20 states to change existing state law regarding in forma pauperis appeals for termination of parental rights cases.  Of the other 30 states, the impact is that these states cannot retract their laws granting in forma pauperis appeals in parental termination proceedings unless they completely remove the appeal process in these cases.

Two issues have arisen from M.L.B’s reasoning—one theoretical and one practical.  The Court concluded that Melissa’s rights as a parent outweighed Mississippi's right to offset court costs.  M.L.B., 519 U.S. at 121-22.  Family lawyers have noted that the theoretical problem with this analysis is that the Court identifies only two competing interests—that of the state and that of the parent.  In the hybrid Equal Protection Due Process analysis the Court balanced these interests, but failed to significantly address the child's interest.  Jennifer Wiggins, Parental Rights Termination Jurisprudence: Questioning the Framework, 52 S.C. L. Rev. 241 (2000).  By ignoring the child's interest, the Court kept out a key piece of analysis in its exploration of the State's interest.  Arguably the state's interest is always aligned with the best interest of the child.  Accordingly, the Court's determination of the state's interest in parental termination cases as simply financial is “overly constricted”.  Id. at 266.  If full weight is given to all aspects of the state's interest, that is, ensuring that the child's best interest is met in the parental termination proceeding and that ensuring state funds are appropriately prioritized, the dynamics of the interests change.  Once the state's interest in the child's wellbeing is factored in, the state automatically has an interest in appeals being carried out.  This is because the state has an interest in ensuring that parental termination determinations are not erroneous in order to uphold its interest in assuring a child's wellbeing. 


If the state's interest in the child's wellbeing is considered the legal burden on parents might be lowered, since a balancing test is used to determine whether states should be required to provide in forma pauperis.  Because the state's interest is aligned with the child's wellbeing, whenever the child's wellbeing lines up with the legal right the parent is seeking, the parent's case is improved.  Parents may be able to win more legal rights in parental termination cases.  They may also be able to win these rights in cases that include interests less fundamental than those in parental termination proceedings.  Thus, highlighting the state's interest in the child's wellbeing may allow for in forma pauperis appeal for other types of civil cases involving a child's interests.  


The second issue that has arisen is the financial impact on states for being required to allow in forma pauperis parental termination appeals.  When M.L.B. was decided the statistics utilized presented a negligible impact.  The Court relied on the low number of parental termination appeals.  However, Mississippi has seen an appreciable rise in the number of domestic relation cases.  When M.L.B. was decided 1996 there were 12,841 domestic relations cases filed in Mississippi's chancery courts.  In the fiscal year of 2007, there were 49,617.  Other jurisdictions have followed this trend.  The Institute for Psychological Therapies reports that states have seen significant increases in paternity termination cases.  For instance, Michigan saw a 55% increase in the number of paternity cases filed in 1996.  Another state mentioned by the report was Wisconsin.  From 1994 to 1998 Wisconsin saw huge increases in paternity termination cases. One Wisconsin county in particular, Waukesha County, saw a sevenfold increase over the four year period.  The report, which was written in 1998 estimates that states will continue to see steady increases in the number of paternity termination cases filed.  This enormous change in the number of paternity termination cases being filed will probably be reflected in the number of appeals filed in such cases.  Thus, the Court’s conclusion that these cases amount to an insignificant number of cases for which states can easily waive or fund appeals by poor litigants may not be accurate.  In practice, it may be much harder for states to live up to the responsibility of providing appeals for poor litigants than the Court suggested.


Julie Harcum, an attorney with Legal Assistance Fund of Metropolitan Chicago (LAF) suggests as much.  Harcum works on numerous family law cases for LAF which provides legal assistance to Chicago’s poorest residents.  Because of its work with impoverished clients, LAF's filing fees for its clients are waived.  In addition, LAF clients are not required to pay costs associated with retrieving a transcript for appeal.  In a 2008 interview, Harcum explained that the Chicago's Cook County Domestic Relations Division, as well as many other court departments face significant cut backs in budgets.    As a result, many court proceedings are carried out without a court reporter creating a transcript. In order to get a transcript in these cases, litigants have to hire private firms to create a transcript.  These private firms often charge huge sums for their service.  Recently an LAF case required such a service and had to pay a firm to transcribe the proceedings.  Although the judge ordered that “the court” reimburse LAF, the judge did not state any means through which LAF would be reimbursed.  Harcum stated that “this creates a huge problem in the long run, because it severely limits our clients.  Especially, because I don't see the budgetary issues getting better any time soon.” 

 Although M.L.B.’s holding was that the poor cannot be precluded from appeal in a parental termination case due to poverty, there remains the problem of the states' ability to fund appeals for clients who cannot afford them.  See M.L.B. 519 U.S. at 128.  M.L.B.’s limitation of its finding to appeals costs in parental termination cases may be kept in place simply by states' inability to afford to grant more rights to impoverished clients.
a. Possible Impact of M.L.B.
Justice Clarence Thomas cautions in his dissent, “the inevitable consequence [of M.L.B.] will be greater demands on the states to provide free assistance to would-be appellants in all manner of civil cases.” M.L.B., 519 U.S. at 130.  Though the majority opinion is narrowly drafted to distinguish termination of parental rights decrees from other family decrees, the possibility exists that the reasoning could be expanded to require free appellate transcripts in other civil cases.  Thomas believed expanding M.L.B. to other areas would be possible because of the comparison of Melissa’s interest to that of the interest of being convicted of the misdemeanors in Mayer.  Id. at 141.  This comparison could lead to the belief that so long as the interest involved is similar or greater than paying a $500 fine then the interest is fundamental in the realm of in pauperis appeals.  Id.    It is likely that the Court will address questions of access to courts for poor people on an issue by issue basis, looking as the Court in M.L.B. did to three factors: (1) the importance of the underlying right being litigated; (2) the nature of the deprivation; and (3) whether the judicial process is the sole remedy available.  Id.; Anderson, 32 U. Mich. J. L. Ref. at 472-73.
Using the three factors that M.L.B. focused on, an indigent who the state involuntarily committed to a mental institution should be allowed to appeal in forma pauperis.  Id. at 475.  First, the Court has already recognized that involuntary civil commitment is a significant deprivation of liberty.  Id.  Second, like Mayer being involuntary committed to a mental institution has a stigmatizing social effect to the individual.  Id.  Finally, the individual has no other alternative other than defending himself at the proceeding in which his mental competency is at issue.  Id.
Another possible issue in which M.L.B. could be extended to is civil commitment of violent sexual predators.  Id. at 476. In upholding a law that expanded civil commitment proceedings to include violent sexual offenders the Court said that the person is deprived of freedom from physical restraint.  Id.  The state again has a monopoly on the remedy available because the only way to avoid the commitment is to resist the charge in court.  Id.
Finally, M.L.B. could be extended to cases in which a minor female is denied permission to terminate her pregnancy.  Id at 477.  Some states require judicial approval for a minor female to get an abortion if their parents do not consent.  Id.  However, the fundamental right to privacy includes a woman’s decision to terminate her pregnancy, thus if a court does not grant permission for an abortion a fundamental interest in choosing whether to have a child is denied.  Id.  The deprivation is permanent because if the court’s decision stands the woman would have the child and forever lose the right to choose in that instance.  Id.  The woman would also have no other alternative but to appeal because the statute only gives the courts the power to grant permission to abort the fetus in these cases.  Id.  Although the Court limited its holding in M.L.B. to parental termination cases, the rationale that the Court used could be extended to other areas of law that include a fundamental right, a severe deprivation, and a state monopoly on the remedy sought.  Id. at 475-81.    
b. Actual Impact of M.L.B. on the Law

M.L.B.'s reach has been limited by ensuing cases.  Two of these cases have distinguished M.L.B. while the other 13 have declined to extend ruling.  For example, in Green v. Mortham, a Florida District Court refused to extend the M.L.B. holding to waive a $10,020 filing fee for access to a congressional primary ballot.  989 F.Supp. 1451, 1454 (1998).  The Green court emphasized that M.L.B. was not a ballot access or voting case and was strictly limited to judicial process in the context of parental rights.  Id. at 1460.  Similarly, the California Court of Appeals refused to extend the M.L.B. holding to include a parent’s right to reunification services. In re Joshua M., 66 Cal.App.4th 458, 476 (1998).  The Joshua M. court held that the issue of reunification services does not fall within the scope of M.L.B. because the issue does not concern access to an appeal or termination of parental rights.  Id. at 475.


 The two most relevant cases that addressed domestic relations issues were decided by a Mississippi court and an Illinois court.  In J.R.T. v. Harrison County Family Court, the Mississippi Supreme Court held that M.L.B. was not applicable where the parties were not indigent and where the parties’ parental rights were not terminated even though visitation was restricted.  749 So.2d 105, 109 (1999).  


In the Illinois case, In re Adoption of K.L.P., 735 N.E.2d 1071 (Ill.App. 2000), the Illinois Appellate Court declined to extend M.L.B. to include the appointment of a lawyer for parents who were fighting a parental termination decree.  The court found that parents have no constitutional right to a lawyer when their fitness as parents is being challenged based on allegations that could not resurface as criminal charges.  The court also stated that the relative simplicity of the case discharged the challenged parent's right to an attorney.  Although M.L.B. focused on the Equal Protection and Due Process Clause prohibiting government created restrictions to legal benefits and rights simply based on the ability to afford them.  K.L.P. instead focused on the effects of barring a right rather than the rights themselves.  That is, the focus was on the issue of whether the client was prejudiced by being denied a lawyer rather than exploring whether the right to an attorney was a fundamental right in the case.  The K.L.P. court did not delve into the issue of the mother's poverty and its impact on her ability to afford an attorney.  Instead it focused on the mother's absence at a prior custody hearing and suggested that the mother may not have been committed to retaining custody of her children.  Such an assessment deviates from M.L.B.’s rights based analysis and may in part account for the result of the case.   


While the M.L.B. dissent feared that the precedent would open numerous doors to litigants seeking access to the courts, the cases following the decision show that courts have refused to expand M.L.B. outside of the narrow context of appeals in parental termination cases.
VI. Conclusion      
After oral arguments the Los Angeles Times said that M.L.B. “shines a revealing light on the current Supreme Court, which found itself struggling to reconcile a mother’s compelling plight and an ideological aversion to federal meddling in state affairs.”  Savage, L.A. Times. Mississippi Attorney General Rick Moore, who argued the case for the State, describes the Court in the case as follows:

It was obvious that there was a serious ideological split in the Court on the issues raised in the case.  Chief Justice Rehnquist and Justice Scalia were clearly against extending access rights and Justice Ginsburg, Stevens and Breyer obviously felt otherwise.  Based on their questions, it was difficult to anticipate how Justices O’Connor, Kennedy and Souter were leaning.  However, it was assumed that Justice Souter would vote with Justices Gisnsburg, Stevens, and Breyer and that the case would be decided by Justices Kennedy and O’Connor.  Therefore, the decision would be either 5-4 in favor of the State or 6-3 against the State. 
Moore, 18 Miss. C. L. Rev. at 46.  Ultimately, the justices ruled in favor of Melissa, and it was likely because McDuff knew that he had to limit the issue to only parental rights cases since no combination of five justices would want to extend access for the poor to other civil cases.  McDuff, 18 Miss. C. L. Rev. at 15.   Although the Court ruled against Moore, he described arguing before the Supreme Court as “an experience that combined mythological symbolism with the practical realities of partisan politics,” that ended with the majority doing what if felt was the right thing to do.  Moore, 18 Miss. C. L. Rev. at 42, 46.  
