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INTRODUCTION

Memisovski v. Maram began on March 23, 1992 when a plaintiff class sued the defendants Barry S. Maram, the Director of the Illinois Department of Public Aid, and Carol L. Adams, the Secretary of the Illinois Department of Human Services, in United States District Court for the Northern District of Illinois for violations of the federal Medicaid Act.
  The Honorable James B. Zagel originally presided over the case and on October 8, 1992, certified the plaintiff class as “All children (persons under the age of 18) in Cook Country, Illinois, who, on or after July 1, 1990, have been, are, or will be eligible for the Medical Assistance Program (“Medicaid”) established under Title XIX of the Social Security Act.”
  This class was comprised of approximately 600,000 low-income children in Cook Country.
  The judge stayed the case because of legislation pending at the time and the state’s promise to rectify the problem that the plaintiffs presented.
  After more than 7 years of no progress on the Medicaid problem in Illinois the stay was lifted and parties prepared for litigation.
  On August 23, 2004, The Honorable Joan H. Lefkow delivered the opinion of the court.  

This in depth case study is presented in three parts.  The first part, Medicaid, gives a birds eye view of the federal Medicaid act, its implementation in the States, and its most pertinent provisions.  The second section, Memisovski v. Maram, gives an in-depth look at the litigation from its conception to final decision.  Lastly, The Players, gives life to the ligation through the personal story of two lawyers inside the litigation.    

MEDICAID
Medicaid became law in 1965 through Title XIX of the Social Security Act.
  Medicaid is an entitlement program that pays for medical assistance for certain individuals and families with low incomes and resources.
   Although funded by both the federal and state governments, each State determines who is eligible, the scope of services, the rate of payment for services, and administers its own program.
  While State participation is voluntary should it choose to participate the State’s provisions must comply with the Medicaid Act.

Medicaid sends payments for its services directly to the health care provider.  As in Illinois, some States require Medicaid enrollees to make co-payments.
  Medicaid covers only certain groups of low-income persons who fall into special categories.  Generally, the most common factors considered in determining if a applicant qualifies for a special category of Medicaid is whether the applicant is a child, pregnant, disabled, blind, or aged; the amount of income and resources the applicant owns; and whether the applicant is a United States’ citizen or a legally admitted immigrant. A child’s eligibility is based on the child’s status not the parents or parental guardians. Therefore, children from immigrant parents may be eligible for coverage regardless of parental immigrant status as long as they are a United States’ citizen or a legally admitted immigrant.
  
Even under the broadest provisions of the federal statute, Medicaid does not provide health care services to the poorest of poor unless they fall into one of the special categories.  Because income is only one factor of many, it is estimated that a large majority of people living below the poverty line do not qualify for Medicaid. 
   

For a State to qualify for Medicaid funding, it must submit a “comprehensive statement describing the nature and scope of the State’s Program” to the secretary of Health and Human Services for approval.
  Additionally to comply with the federal Medicaid Act, a State must ensure participants of Medicaid have “equal access” to health care providers as do those with private insurance.
    The Illinois Medicaid programs are administered by the Illinois Department of Public Aid ( hereinafter “IDPA”) Division of Medical Programs.
  However, the IDPA has given the Illinois Department of Human Services (hereinafter “IDHS”) the authority to determine if children are eligible for its Medicaid program. 
   

The main provisions regarding equal access for children are articulated in the Early Periodic Screening Diagnosis and Treatment (hereinafter “EPSDT”) provisions of the Medicaid Act.
  EPSDT is commonly referred to as “well-child” checkups.
  Timely screenings for medical, vision, and developmental conditions are a critical part of a child’s health care plan.  The EPSDT program’s goals are preventative in nature because if a child’s health problems are found, diagnosed, and treated before the health concern becomes more complex lower health care costs ultimately result.
  Thus, screening services must include comprehensive health and developmental history including both physical and mental assessment, comprehensive unclothed physical exam, appropriate immunization, laboratory tests, lead toxicity screening,  health education, vision services, dental services, hearing services, and other necessarily health care services to correct conditions discovered by the screening services.
  If a State complies with the requirements of the federal Medicaid Act then the United States Department of  Health and Human Services monetarily matches a state’s expenditures on the services provided through the program.
  
MEMISOVSKI V MARAM
The plaintiffs argued that the state of Illinois violated the Medicaid Act on two counts. First, the plaintiffs alleged that the state violated 42 U.S.C. §1396a(a)(30)(A) (the Equal Access Provision) by not ensuring that all plaintiffs have pediatric care and services to the extent that such care and services are available to the general population.
  The applicable language of the Equal Access Provision states that a State medical plan for assistance must assure that payments are sufficient to enlist enough providers so that care and services under the plan are available at least to the extent that such care and services are available to the general population.  Second, plaintiffs alleged that the state failed to ensure that the class was provided early and periodic screening, diagnostic, and treatment services.
  The applicable EPSDT provisions were located in several portions of the Medicaid Act.

In response to the claims of the plaintiffs the defense argued that the suit was barred by the 11th Amendment and that the Medicaid statute conferred no individual enforceable rights under a §1983 analysis.

42 U.S.C. §1983

Section 1983 provides an individual remedy for violation of federal right, whether Constitutional or statutory, when no specific remedy exists within the statute.  The text of Section 1983 in part is as follows:

“Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress…”

In Maine v. Thiboutot the Court held that this statute provides a safeguard for rights conferred by federal statutes.
  In Blessing v. Freestone, the Court set forth a three-part test to determine if a federal statute creates federal right.
  First, Congress must have intended that the provision in question benefit the plaintiff.
  Second, the plaintiff must demonstrate that the right assertedly protected by the statute is not so “vague and amorphous” that its enforcement would strain judicial competence.
  Third, the statute must unambiguously impose a binding obligation on the states.
  If a party can pass the three part test a rebuttable presumption exists that the right is enforceable by §1983.  This right can be rebutted with a showing that Congress “specifically foreclosed a remedy under §1983.”
 
Motion to Dismiss

On November 29, 2000, the defendants filed a motion to dismiss the complaint arguing the 11th Amendment barred the requested relief and that §1983 did not provide a remedy for violations of the Medicaid Act.
  Judge Lefkow denied the motion to dismiss on October 17, 2001.
  

The defense argued that the 11th Amendment, which bars “suits brought by private parties against a state,” was applicable to the case at hand.
  The Judge quickly dismissed the state’s argument stating that under the Ex Parte Young doctrine “suits against state officials seeking prospective equitable relief for ongoing violations of federal law are not barred under the 11th Amendment.”
  Judge Lefkow seemingly found the argument completely meritless and stated that the defendant had “grossly mischaracterize[d] plaintiffs’ complaint.”

Next, the state argued that the statutory sections covering EPSDT did not confer a substantive right ensuring services are provided to children eligible for medical assistance.
  The defense reasoned that since no federal right existed in the statute any remedy under §1983 would be inappropriate.  In dismissing the defendants’ argument, the Judge looked at the three-part test in Blessing v. Freestone and cited to other cases where the court held that §1983 was an appropriate remedy for violations of the EPSDT provisions of the Medicaid Act. 
  Seemingly, the Judge’s decision was a major victory for the plaintiffs’ case.

Following the motion to dismiss, the parties conducted “extensive discovery” for three years.
  On May 3, 2004, this case was tried over an eleven-day period.
  On August 23, 2004, the Court issued its groundbreaking decision.

Judgment on the Pleadings
 In 2002, the United States Supreme Court issued its ruling in Gonzaga University v. Doe.
  This case dealt with whether a §1983 action was inappropriate for a violation of the Family Educational Rights and Privacy Act of 1974.
  In holding that a Section 1983 action was inappropriate, the Court reworked part one of the traditional three-part test found in Blessing.
  Prior to Gonzaga, there was mixed precedent on the issue of how specific the language of spending clause statutes needed to be to give rise to a §1983 action.
  On one hand, there were cases such Wilder v. Virginia Hospital Assn., which seemed to interpret (what would become) part one of the Blessing test to mean that if a plaintiff falls within a “general zone of interest” that the statute is intended to protect, then the plaintiff could invoke his or her §1983 rights.
  On the other hand, there were cases such as Pennhurst State School and Hospital v. Halderman and Suter v. Artist M., which interpreted part one of the Blessing test to mean Congress must “speak with a clear voice” and manifest an “unambiguous” intent to confer an individual right.
  The Court in Gonzaga held that an unambiguously conferred right must exist to support a cause of action brought under §1983.
  A right is unambiguous when there is specific “rights creating” language in the statute.

The Gonzaga decision, released in 2002, allowed the defense in Memisovski to re-visit the 2001 motion to dismiss decision.  The state argued that the Gonzaga decision so fundamentally altered the §1983 jurisprudence that the Court in Memisovski needed to reconsider the issue of whether the Medicaid Act passed part one of the Blessing test by unambiguously conferring rights on the plaintiff class.
  The Court agreed with the defense and re-analyzed whether both alleged violations of the Medicaid Act passed the new Blessing test elucidated in Gonzaga.

Equal Access Provision


In order to determine whether the violations of the Medicaid Act passed part one of the Blessing test the Court looked to the language of the statute and existing precedent.
  42 U.S.C. §1396a(a)(30)(A) is the statutory language that the plaintiff class based their first alleged violation of the Medicaid Act on.  This portion of the statute, also known as the “equal access provision”, requires the state Medicaid plan provide care “at least to the extent that such care and services are available to the general population in the geographic are…”  In Methodist Hospitals, Inc. v. Sullivan the 7th Circuit held that providers of medical care did have a private right of action through §1983 to enforce the “equal access provision”.  The Court noted that although this case involved recipients of medical care rather than providers, the difference was of no importance.  Additionally, the Court added that the case the 7th Circuit based their decision in Methodist Hospital Assn. allowed a private right of action for both providers and recipients of care.  The Court analyzed other cases where a private right of action under §1983 was granted to recipients of Medicaid services.
  The Court noted that cases which found no §1983 right of action, unanimously held that while a §1983 action was not available for providers the recipients were the intended beneficiaries of the “equal access provision”.
  However, all the cases the Court cited to were pre-Gonzaga decisions.
  The Court found only two cases post Gonzaga that dealt with the issue of whether a recipient had a private right of action.
  The two cases were split on the decision.  The Court did note that post-Gonzaga most courts have held that providers of medical care do not have a private right of action.

The defendants made three arguments why the “equal access provision” does not unambiguously demonstrate congressional intent to confer individual rights on the plaintiffs.
  First, the defendants argued that the plaintiffs were not the intended beneficiaries of the statute because the statute only pertained to what the state plan should contain to comply with the law not the actual results of the plan.
  Second, the defense argued that the statute did not have the “rights creating language” that Gonzaga required.
  Lastly, the defense argued that the statute only had an aggregate focus and did not deal with individual rights.
  The Court responded that the defendants arguments fail based on another section of the Medicaid Act.  42 U.S.C. §1320a-2 of the Medicaid Act was passed as a response the Supreme Court’s decision in Suter v. Artist M..
  In Suter, the Court held that a portion of the Adoption Act was unenforceable by a private person because the section of the statute “merely required states to have a plan that contained a specific provision requiring states to make certain reasonable efforts.”
  42 U.S.C. §1320a-2 states:

“In an action brought to enforce a provision of this chapter, such provision is not deemed unenforceable because of its inclusion in a section of this chapter requiring a State plan or specifying the required contents of a state plan.  This Section is not intended to limit or expand the grounds for determining the availability of private action to enforce State plan requirements other than by overturning any such grounds applied in Suter v. Artist M.”

The intent of the language was to overrule the reasoning in Suter and not foreclose a private enforceable right only because the statute requires a provision be included in a state plan.
  Therefore, the Court stated in Memisovski that the “equal access provision” would not be deemed unenforceable because it mandates what the state plan must include.
  In holding that the plaintiffs did have a private right to enforce the “equal access provision”, the Court stated that the requirement of equal access is not phrased in direct terms, rather the language in mandatory; states “must” have a plan that affords equal access.
  In holding that the plaintiffs did have a private right under §1983 to enforce the “equal access provision”, the Court stated that unlike Gonzaga and Blessing, the language of the “equal access provision” was not phrased indirectly or in general terms and there were no other procedures through which participants in Medicaid could seek equal access.
  


Next, the Court addressed whether the second alleged violation of the Medicaid Act was enforceable through a §1983 action.  The second violation of the Medicaid Act alleged that the plaintiffs were not provided early and periodic screening, diagnostic, and treatment services as the Medicaid Act required.
  The EPSDT provisions are found in several sections throughout the Medicaid Act and require, among other things, that recipients of Medicaid be provided access to screening, vision, dental, and hearing services.
  Again, prior to Gonzaga most courts held that the EPSDT provisions of the Medicaid Act were enforceable through a §1983 action.
  In addition, most post Gonzaga jurisprudence agreed that a private right of action existed for the EPSDT provisions.
  However, the defense, using mostly the same arguments that failed for the first alleged violation, argued that post Gonzaga the EPSDT provisions do not confer a private right of action.
  Furthermore, the Court rejected the few non-binding precedents the defense cited that held the EPSDT provisions were not enforceable in a private right of action.
  The Court concluded that the second alleged violation of the Medicaid Act involving the EPSDT provisions was enforceable pursuant to §1983.


Findings of Fact Regarding Equal Access

Following the Court’s favorable decision allowing the plaintiffs to seek redress through §1983, the Court noted the factual findings made at trial that would form the basis of the Court’s decision.  Of note:

· The costs of medical practice in Cook County are 20% more expensive than in downstate Illinois, yet Medicaid reimbursement rates are the same.

· Medicaid paid only 55% of the rate that Medicare paid for the same service and Medicaid rates are significantly lower than private insurance reimbursement.

· Medicaid rates do not even cover a physician’s overhead cost in Cook County.

· Medicaid has a lengthy payment cycle.  Private insurance reimbursement occurs in a few weeks to a month whereas Medicaid reimbursement can be anywhere from two to six months.

· The court found that physicians also had to deal with “Medicaid hassles”, which would negatively influence a physician’s desire to provide Medicaid services.

· Reimbursement rates are the predominant factor in a physician’s decision to refrain from participating in Medicaid.

· Pediatric patients on Medicaid, when receiving medical care, are more likely to receive inferior care.

· Virtually no pediatric dentists in Cook Country accept Medicaid.  A dentist’s practice would fail financially if all Medicaid patients were accepted.

· Children on Medicaid rarely get vision and hearing screens from physicians who provide EPSDT services and are more likely to see a physician that is not board certified.

· Medicaid recipients have difficulty locating quality pediatric care and must often engage in extensive efforts to locate willing providers.
  Several Medicaid recipients testified at trial as to the difficulties of obtaining pediatric services.  Three these recipients were unique in that they had children using both private and Medicaid insurance.  These recipients testified that receiving medical care for their children on Medicaid was much more difficult compared to their children using private insurance.

Findings of Fact Regarding the EPSDT Provisions

· EPSDT screenings involve comprehensive health and developmental history, comprehensive unclothed physical exams, immunizations, tests, lead screenings, health education, screenings for vision, dental, and hearing.

· Under the EPSDT program in Illinois, a child should receive seven appointments by age one, four more in the second year of life, and continue to receive screenings, as the child gets older.
  Access to these services is imperative for the child’s health.

· The plaintiffs enlisted an expert to compile the data from several databases that keep records of Medicaid patient’s treatment.
  The expert reported that a majority of Medicaid enrolled children in Cook County did not receive sufficient medically necessary preventative health care and one-third or higher did not receive any preventative health care at all.

· 45.3% of children in Cook County had no well-child visits in the first year of life.

· The plaintiff’s expert found significant failure across all categories of the Illinois EPSDT plan.

· The plaintiffs enlisted another expert to testify regarding the dissemination of information regarding the Medicaid and Healthy Kids program.  The expert testified that due to the difficulty and length of the material a significant portion of the population would be unable to understand them.

Conclusions of Law the Equal Access Provision

The plaintiffs argued that the Court should find a violation of the “equal access provision” for three reasons: first, the law requires that Medicaid reimbursement rates paid to health care providers be sufficient to provide Medicaid recipients access to health care equal to that of the generally insured population; second, the arbitrary and capricious manner in which the defendants set reimbursement rates has resulted in rates that are far too low to result in equal access to care; third, the plaintiffs endure obstacles to finding care not faced by privately insured patients.
 


To determine if equal access existed, the Court first looked the rates Illinois Medicaid pays to medical providers.
  The Court cited the 7th Circuit case Methodist Hospitals and its holding that equal access is a results oriented test and does not consider a methodology for getting there.
  The Court, holding that the Illinois Medicaid program did not pay a sufficient rate to allow physicians to provide care to Medicaid patients, looked to the testimony of the plaintiff’s expert witness.
  The witness testified that the rates paid to the physicians is the main factor in the physicians not participating in Medicaid, that the rates paid by Medicaid are only 55% of the Medicare which are still lower than private insurance, and that the rates paid could not even cover the physician’s overhead costs.
  Other witnesses testified that Medicaid participants do not have access to medical care at a level that approaches those privately insured and Medicaid pediatric patients are more likely to have no primary care provider.
  Additionally, there was testimony by physicians that Medicaid patients often have conditions which are not seen in the privately insured population due to lack of primary care.
  The Court concluded that based on the entire record the plaintiffs met their burden and proved that they do not have access to medical services that is equal to the privately insured.

Conclusions of Law EPSDT Provisions

The plaintiffs alleged violation of the EPSDT provisions in two forms.  First, they allege that the defendants failed to make effective efforts to inform regarding EPSDT services.
  Second, they allege that defendants failed to connect children to EPSDT services and failed to establish a Medicaid service that provides services on a timely basis.



Effective Efforts


The Court first looked to the language of the Medicaid Act.  The Medicaid Act requires that the state plan provide for the informing of persons eligible for Medicaid of the availability of EPSDT services and there importance.


Next, the Court looked to the testimony of Illinois Medicaid employees.  The employees testified regarding the three ways a child can be registered in Medicaid services and information given them at the time of registration.
  First, a child can enroll at their local office.  Children are supposed to be informed orally regarding the EPSDT program and given an informational form.  However, these recipients are not given an 89-page handbook.
  Furthermore, there are no policies or procedures in place to instruct the method or content of the oral notice, there are no training manuals regarding advising recipients of the EPSDT program, and there are no accountability services to insure informational is transmitted.
  The second method of enrolling in Medicaid is through an application sent to a central processing unit.
  When using this method, the child receives the 89-page handbook but not the informational form or any oral information.
  Lastly, a child can enroll in Medicaid by completing an application with an application agent who then sends the application to the central processing unit.
  The application agents are not required to inform the applicants of the EPSDT services.


After addressing the testimony of the Illinois Medicaid employees, the Court examined the testimony of the plaintiff’s expert witness.
  The expert testified that the materials that are given to families regarding EPSDT services are ineffective because they are too difficult to read.
  Lastly, in holding that there was not effective notice of EPSDT provisions, the Court stated that the results of the EPSDT program highlighted the ineffectiveness of the EPSDT notification system.



EPSDT Services

The Medicaid Act requires states to provide children with EPSDT services.
  The state of Illinois uses, as the Medicaid statute requires, a periodicity schedule to ensure that EPSDT services are provided.
    To determine if EPSDT services were provided in accordance with the statute, the Court looked to the testimony of the plaintiff’s expert witness who compiled data from several databases regarding the amount and quality of Medicaid care.
  The expert witness testified, “more than half of the children between 10 days and 11 months who should have received six screening services, received none.”  Furthermore, approximately 60% of children between 11 and 23 months and over 70% between 23 and 47 months received no well child exams.
  In addition, only 50% of eligible children received timely immunizations.
  Finally, the Court noted that children under 5 received almost 900,000 fewer well-child examinations than called for by the Illinois periodicity schedule.
  The Court found the defendants arguments questioning methodology implausible and held that EPSDT services were not provided in accordance with the Medicaid Act.


In conclusion, the Court found that the defendants were in violation of both the “equal access provision” and EPSDT provision of the Medicaid Act and set the case for status to discuss an appropriate remedy.

THE PLAYERS
           Vital information exists outside of the Medicaid statistics and the four corners of the legal opinions that chronicle the Memisovski v. Maram case. 
  This information is the type typically left out of opinions and news reports, but this information makes up the core of the lawsuit. It contains the reasons why the attorneys would sacrifice their time; focus their energy and fuel their compassion into a case that could make a large scale change in Illinois’ health care system. In order to find the heart that kept Memisovski v. Maram beating several e-mails were sent to various attorneys who worked on the case. Ironically, the only attorney who responded was in a unique category: an attorney with a private firm who worked pro-bono on the case. Luckily, however the information shared by the private attorney was later supplemented by another attorney on the case, one who works strictly in the public interest field. A full history of Memisovski v. Maram was eventually obtained from the information revealed by a public interest attorney who filed the case in 1992, Ms. Stephanie Altman, and from a private attorney who helped on the trial phase of the case in 2004, Mr. David Chizewer.  

The Case through the Eyes of a Public Interest Attorney

A behind the scenes look at the case from its conception was obtained from Ms. Stephanie Altman, an attorney at Health and Disability Advocates, (hereinafter “HDA.”)
 Her story revealed via telephone interview sheds light on the dedication of a public interest attorney who oversaw the case from day one. Her story, sixteen years in the making, continues to unfold as the Illinois Medicaid system evolves. Here is Memisovski v. Maram as seen through the eyes of Ms. Stephanie Altman. In 1992, Ms. Altman worked alongside attorneys Mr. Tom Yates and Mr. John Bauman at the Legal Assistance Foundation of Metropolitan Chicago, (hereinafter “LAF”)
. Ms. Altman had been working at LAF since 1989 and was familiar with Illinois’ health care system after working on disability and SSI cases. A reoccurring theme surfaced during her work: Illinois’ children lacked regular physicians and resorted to Emergency Room physicians to obtain medical care. 


Through her work Ms. Altman also became aware of the changing legal climate as health care cases were filed in other states.
 In 1992 LAF filed a class action lawsuit against the Defendants, the Director of the Illinois Department of Public Aid and the Secretary of the Illinois Department of Human Services. According to Ms. Altman, the lawsuit’s pleadings were mirrored after an earlier California case: Clark v. Kizer.
 The Illinois lawsuit alleged that the Defendants’ administration of Medicaid in Illinois violated the federal Medicaid act.
 The Plaintiff class was initially composed of roughly 600,000 Cook County minors who received Medicaid. The named Plaintiffs were found through Ms. Altman’s database of pre-existing LAF clients and by searching the halls of Cook County hospitals and Emergency Rooms. Although the named Plaintiffs played a pivotal role in formulating statements incorporated into the complaint, by the time the case came to fruition, nearly twelve years later, the named Plaintiffs were no longer members of the class.


After the case was filed the Defendants immediately brought a motion to dismiss alleging the Plaintiffs had no standing and no private right of action to bring the suit. The motion to dismiss was denied, due to a favorable United States Supreme Court case decided in 1992.
 Ms. Altman mentioned that since the Memisovski case was decided, in 2004, the law on standing has changed considerably and the case was settled “just in time” to prevent current standing arguments from resurfacing. The uncertainty of present day standing issues influenced the Plaintiffs, in 2004, to enter into a consent decree to prevent the Defendants from appealing the ruling.
 Back to the 1990s, however, after the motion to dismiss was denied and class certification was complete the case was stayed. 


Initially, a class of pregnant woman was certified along with the Medicaid recipients. Ms. Altman explained that this class was voluntarily dismissed for during the years that the case was stayed (roughly 1992 to 1996) improvements had been made for pregnant women’s access to health care. The Plaintiffs attorneys did not believe bringing a case on behalf of that class would have been successful. During the stay other changes occurred that impacted the litigation.  Congress had passed legislation that prevented legal service organizations, like LAF, from bringing class action cases against the government. Ms. Altman, as well as her colleagues, decided to leave LAF since their ability to change the public interest landscape was restricted. Similar to Polikoff’s transition from the ACLU to BPI, the Memisovski attorneys left LAF and brought the case to their new jobs: Mr. Bauman to the Shriver Center-National Institute on Poverty Law; Mr. Yates to a private practice and later to HDA, and Ms. Altman to the Chicago-Kent Law School Clinics and then to HDA.
 During the stay the Plaintiffs’ attorneys argued some routine motions on the case, wrote briefs and worked on appeals relating to the litigation. Around 1996 initial discovery began and the Plaintiffs’ attorneys became aware that the Defendants’ proclamations to reform health care in Illinois (through the Healthy Moms and Healthy Kids Program and the Illinois Mediplan Plus program) had failed.
  


The trial stage of the case, starting in 2004, was accompanied by Illinois political scandals and controversy. The two Attorney Generals representing the Defendants had been assigned to the case since 1992 and according to Ms. Altman they failed to seek the help of outside council, a decision they would later regret. As the trial stage approached Illinois had just elected Governor Blagojevich; Ms. Altman believed so much focus was placed on Illinois politics that the upcoming trial was neglected. Additionally, before the trial the Judge who was to preside, Judge Lefkow, had to testify in a case regarding a White Supremacist scandal. An individual was accused of trying to kill Judge Lefkow; the accused was convicted and after the hype died down Judge Lefkow began to proceed over the Memisovski case. 


After the trial (depicted in detail by Mr. Chizewer) Judge Lefkow handed down the decision in favor of the Plaintiffs. Ms. Altman revealed that a remedy would have been nearly impossible for the Judge to craft and therefore the two parties worked together to create a remedial plan set forth in a consent decree.
 The consent decree was created “very fast” taking only five months. The Defendants’ Attorney Generals decided to use outside council to aid in the creation of the consent decree. After the consent decree was crafted the Plaintiffs felt hopeful that the Defendants’ decision to take an active role in the decree’s creation would not only prevent an appeal on the issue of standing in the case but also allow the decree to serve as a “launching pad” for changes in the system. Ms. Altman highlighted that such hopes followed: Governor Blagojevich created the All Kids Program which serves as a health care model for other states.
 



The Plaintiff attorneys' elation and relief at the conclusion of the trial was however crushed by an incident that occurred to Judge Lefkow. Following the decision, Judge Lefkow’s husband and her mother were killed in her own home; originally it was believed the deaths were connected to the man convicted of the Judge’s attempted assassination. However, an investigation revealed the deaths occurred by the hands of a past disgruntled litigant who had once gone before Judge Lefkow. After the tragedy the case was transferred to the Chief Judge. Ms. Altman declared that this tragedy may have cemented the Defendants’ decision to refuse to appeal Judge Lefkow’s Memisovski ruling. 


 In the aftermath of the consent decree’s creation Ms. Altman relates that there has been some improvement in the health care system. In her view, the All Kids Program is a very useful way to relay information to Illinois’ families in an easy to understand format. Reimbursement rates have also increased for pediatricians, yet access to specialty care physicians remains questionable. Ms. Altman described dental care as the litigation’s “step-child” receiving little attention; however, she declared the case a victory for ordinary dental care reimbursement rates. Unlike cases during the Memisovski era which focused on access to one particular health care sector (mental health, OB, dental etc.), Ms. Altman was glad the Illinois case encompassed all health care areas. In the aftermath of Memisovski, Ms. Altman has advised and helped out of state attorneys in similar litigation and she acknowledged the help given to such cases from the American Academy of Pediatricians.
 

Ms. Altman when prompted to discuss the possible use of litigation to bring about social change responded that such methods are “extremely difficult” to obtain results. Despite difficulty, she has used litigation to try to fight for health care reform on the national level, bringing a federal class action suit.
 Reflecting back on the sixteen year path of the case, Ms. Altman stated she would have been open to using other strategies to create change. Her view on modern courts is that Judges tend to be increasingly conservative and reluctant to take on social engineering reforms and to monitor state agencies. Ms. Altman’s illustration of the case revealed the power of and the addicting nature of social reform via litigation. A search for the definition of a “public interest” attorney can be found in Ms. Altman’s dedication, enthusiasm and motivation to pursue the Memisovski case for over nearly two decades.  
The Case through the Eyes of Private Counsel

A behind the scenes look at the case (particularly the trial) was obtained from Mr. David Chizewer, an attorney at Goldberg Kohn.
 His office with a dazzling, high-rise view of Lake Michigan was a far cry from the typical office a public interest attorney works out of. This story sheds light on a different public interest attorney, one who combines the drive of a public interest attorney with the financial resources available to a private firm. Here is Memisovski v. Maram as seen through the eyes of Mr. David Chizewer. 
 In 1990 Mr. Fredrick Cohen was a graduate fresh out of the University of Chicago Law School.
 During law school he befriended Mr. David Chizewer, a 1991 graduate of the University of Chicago Law School. Cemented by a law school friendship these classmates would later partake on a journey serving as a voice for 600,000 minors in Cook County, from within the walls of their private law firm. As students at the University of Chicago both men were involved with public interest programs & were civically active. As the two men graduated and became acclimated to legal life they soon found themselves working alongside side each other at the prominent commercial law litigation firm of Goldberg Kohn.


Across the city the Memisovski lawsuit was filed in 1992 and the case then faced a lengthy multiple year stay. This period of time was described by Mr. Chizewer to be one where the Defendants admitted fault within the Medicaid system but did little if anything to repair it. Once the stay was vacated two legal organizations were working on the case (Shriver and HDA) yet felt they could use another helping hand. As the stay was vacated, the public interest attorneys looked to the private law sector. Enter Mr. Cohen who came across a request for assistance on the case. Excited by the proposition, Mr. Cohen prepared a lengthy pitch to seal the legal deal. With laughter Mr. Chizewer reveals that despite Mr. Cohen’s preparation the law firm easily obtained the pro-bono position because no other firm had offered to take on the case. After forming the legal team of Goldberg Kohn, Shriver and HDA Mr. Cohen asked his friend Mr. Chizewer if he was interested in helping on the case. Mr. Cohen entered the scene during the informal discovery stage and Mr. Chizewer started to help as the discovery phase was ceasing. 

            The discovery phase lead to invaluable amounts of information aided by the relationships that the legal organizations had fostered with the class members. These relationships revealed first hand accounts of the broken Medicaid system. The case opened up Mr. Chizewer’s eyes to the Medicaid system and the tragic stories that accompanied the system’s recipients. He revealed that families who carried for foster children would see the differences between the ways their biological children with private insurance were treated compared to their foster children who received Medicaid. For these families their children would receive the same services, from the same physician in the same location yet the reimbursement rates for the services would differ dramatically: the private insurance company would reimburse the physician at a significantly higher rate than would Medicaid. The families saw physicians who refused to treat their children receiving Medicaid while the same physicians would treat their children with private insurance.   

            With minimal knowledge on Medicaid before the case, Mr. Chizewer was shocked at the data that was complied during the discovery stage. Mr. Chizewer was shocked that despite these statistics the actual language in the federal Medicaid act provided for children to receive the same level of services as the general population. Mr. Chizewer compared the state of health care for children with that of the education system in our nation. Unlike the wide education gap between rich and poor (a familiar topic for Mr. Chizewer due to his work on educational reforms) the same gap in health care should technically be non-existent given the federal Medicaid act. Mr. Chizewer proclaimed the need for equality in both education and healthcare regardless of financial status for otherwise a fundamental injustice exists. Mr. Chizewer soberly stated that the Illinois health care system fell far below the system that should exist if the federal Medicaid act were to be followed. In Illinois, Medicare rates were lower than private insurance reimbursement rates but in some instances the Medicaid rates were half that of the state’s Medicare system. While some states have Medicaid reimbursement rates match that of Medicare rates the story was different in Illinois. In Illinois the Medicaid rates fell far below that of Medicare and incidentally even farther below that of private insurance rates.   

            During his initial involvement in the formal discovery phase, Mr. Chizewer carried out the typical duties of a litigator: taking depositions, writing motions and briefs and obtaining evidence from the database of Medicaid Paid Claims. Evidentiary issues surrounded the Plaintiff’s request for the Medicaid Paid Claims data but these issues were quickly resolved by the legal team. The data was coded to prevent confidentiality issues from arising; the cost of obtaining the data was circumvented by having the Defendants hand over raw data and the processing of the data was carried out by an independent Plaintiff’s expert. 

            When the trial approached the Plaintiffs were ready to proceed, armed with exhibits, depositions, Medicaid data, testimonials and an understanding of the law. Roughly twelve years after the 1992 filing of the case the trial started, in 2004.
 The case went before Judge Lefkow; a jury trial was not permitted since the Plaintiff’s sought a declaratory judgment against the Defendants. I asked Mr. Chizewer his views of the Judge: he reacted that the Judge was affected both by the data presented and the testimonials given at trial. He also mentioned that the Judge had a past public interest attorney background which could not hurt when 600,000 Medicaid recipients were battling the state on the grounds of law and policy. 

The trial would last for roughly three weeks. Although not customary for Mr. Chizewer to see a case to the trial stage Memisovski was one of a handful of cases that he and Mr. Cohen saw to the trial phase within the span of four years. During the trial phase Mr. Chizewer executed the direct examination of the physicians and medical directors, many who were members of the American Academy of Pediatrics. When asked if these physicians were classified as lay or expert witnesses he categorized them as a “mixture” of both, also referred to as “hybrid” witnesses.
 The physician’s testimony demonstrated the broken system and how it impacted the physicians and their patients. Some shocking examples of their testimony included: 

· Emergency Room physicians would need to “call in favors” to find physicians to provide follow-up care to Medicaid recipients who presented in the Emergency Room and required further treatment. These Emergency Room physicians reached a point where they could only “call in so many favors” leaving Medicaid recipients without proper care.
· Medicaid would reimburse costs for single hernia surgeries. A Medicaid recipient suffering from a double hernia was forced to undergo two separate surgeries. This allowed the physician to be compensated by Medicaid for two single hernia surgeries because Medicaid would not cover a 
double hernia surgery.

Despite these stories the physicians were willing to testify. A financial motive and a desire to see the system fixed so they could be properly compensated fueled many physicians to testify. 

After the bench trial was completed proposed findings of fact were submitted to the Judge. The August 23, 2004 decision, in favor of the Plaintiffs, made it clear that the Plaintiffs had put on a persuasive case. The lengthy decision, roughly one hundred pages, had adopted nearly all of the Plaintiff’s proposed findings of fact. The opinion in total contained one hundred and seventy-four findings the majority depicted how the Illinois system violated the Plaintiffs’ rights under the federal Medicaid act.  Mr. Chizewer was very proud of the win at the trial stage and he felt “empowered” by his ability to represent so many individuals. The Plaintiff’s attorneys were very excited about their win, even though the opinion required future hearings to decide “an appropriate injunction to remedy the defendants’ violations.”
 

A consent decree was later formed as a part of the Plaintiff’s strategy to ensure the Defendants would not appeal the ruling on the grounds that the Plaintiffs lacked standing. Mr. Chizewer described the process of creating the consent decree as “smooth.” On June 27, 2005 a “Notice of Hearing on Proposed Class Action Settlement” was sent to all the Plaintiffs.
 The notice was directed to those who appeared in the Medicaid claims paid database. After the consent decree was entered various points of contention remained on how certain provisions were to be carried out, in particular how a survey of specialty care was to be conducted. The survey was needed to determine the reimbursement rates to health care specialists. The characteristics of the survey were in dispute. A hearing on the issue was held in 2007 to determine which survey methodology was to be used.
 Just as before, the Plaintiffs won on the issue and therefore an audit method would be used. The method is likened to an undercover investigation: a healthcare specialist would be called on different dates and asked his or her availability to see a minor with a specific medical condition. The minors would differ only in their insurance coverage (private versus Medicaid) and the physicians’ reactions to the insurance type would reveal the impact of Medicaid on a minor’s ability to access specialty healthcare. The survey is currently being conducted. 

Mr. Chizewer laughed when prompted to consider himself a “hero” for his work on the case; rather, he preferred to describe his work as a “rewarding experience” rather than a heroic one. He mentioned that although the case was taken on pro-bono the attorneys were surprisingly able to recoup their costs due to their win in a Section 1983 case. His work on the case created publicity which opened the firm’s doors to another case: they represented a Plaintiff in a Medicaid related situation.
 The Tyson case allowed his firm to win a record setting 144 million dollar verdict through its representation of a Medicaid HMO employee who was involved in a whistle blower action against Medicaid. Mr. Chizewer’s reflections on Memisovski revealed the possibility of working in a law firm with a lake shore view while aiding the underprivileged, striking a balance between private firms and public interest law and therefore creating a new twist on the traditional view of a “public interest” lawyer. 
CONCLUSION
Memisovski v. Maram was a landmark victory for low-income children in Cook County.  As a result of this litigation and the changing public sentiment towards equal access to health care, Governor Blagojevich in January 2005 drastically reformed Medicaid developing the Illinois All Kids Program (hereinafter “All Kids”).   This reform has been touted as the nation’s first universal coverage program for children.
  All Kids offers coverage to all uninsured children regardless of income, health statues, or citizenship.
  This program builds off of Illinois state Medicaid and State Children’s Health Insurance Program (SCHIP) but is funded exclusively with state funds.
  Therefore, All Kids uses a cost sharing based on family income to offset state funding.  Families can purchase coverage under All Kids based on a sliding income scale.  In 2005 the Illinois General Assembly passed legislation, House Bill 803, to enable this reform and in July of 2006, All Kids went into effect. 
 


In August 2007, the Kaiser Commission on Medicaid and the Uninsured issued a report examining the effectiveness of All Kids.
 The Kaiser reported stated that about 50 percent of children participating in All Kids lived in families with incomes below 200 percent of the federal poverty line.  A large portion of the poorest children enrolled are undocumented immigrants.  However, much controversy surrounds the use of state funds to subsidize insurance undocumented immigrant population.
  In the 2008, Illinois Congressional session there are house two bills and one resolution
 that seeks to limit the All Kids program to children who are U.S. citizens.   Low to moderate income groups account for most other All Kids enrollees.
  Typically children who already received insurance from private sources have not given up their private insurance.  


Additionally, in part a result of Memisovski v. Maram, the Illinois Medicaid increased the rates for Maternal and Child Health in January 1, 2006.  Below are details of the rate increases: 
	Code
	Service
	2005 Rate
	New Rate
	Dollar (Percent) Increase

	
	Office or Outpatient Services, Established Patient
	
	
	

	99213
	Expanded problem-focused history and exam (low complexity)
	$28.35
	$46.56
	$18.21 (64%)

	99214
	Detailed history and exam (moderate complexity)
	$44.55
	$72.97
	$28.42 (64%)

	
	Preventive Medicine Services, New Patient
	
	
	

	99381
	Infant
	$42.45
	$91.90
	$49.45 (116%)

	99382
	Age 1-4
	$42.45
	$98.65
	$56.20 (132%)

	99383
	Age 5-11
	$42.45
	$96.60
	$54.15 (128%)

	99384
	Age 12-17
	$42.45
	$104.96
	$65.21 (147%)

	99385
	Age 18-39
	$42.45
	$104.96
	$65.21 (147%)

	
	Preventive Medicine Services, Established Patient
	
	
	

	99391
	Infant
	$42.45
	$69.52
	$27.07 (64%)

	99392
	Age 1-4
	$42.45
	$77.87
	$35.42 (83%)

	99393
	Age 5-11
	$42.45
	$76.84
	$34.39 (81%)

	99394
	Age 12-17
	$42.45
	$84.62
	$42.17 (99%)

	99395
	Age 18-39
	$42.45
	$85.65
	$43.20 (102%)



Additionally, to further encourage provider participation and increasing the number of children who receive all EPSDT services, Medicaid pays a 30 dollar bonus for each child who receives EPSDT health screenings.  It is estimated that the rate increases and bonus payments double what health care providers were being paid prior to these reforms.
  

Even with these perceived improvements great strides must still be taken to actively register Cook County children in the available health care programs.  It is estimated that 250,000 children are without health care insurance, a majority of which have medical needs going unmet.  Without necessary health care, these children have little hope of  achieving their full potential and each child no matter their background or family income deserve, at the very least, equal access to a healthy life.  
� Memisovski v. Maram, 2004 U.S. Dist. LEXIS 16772 (N.D. Ill. 2004)


� Id. at 7


� Frederick H. Cohen, Trial Lawyers Doing Public Justice 2006, http://www.publicjustice.net/publications/TLDPJ%202006.pdf


� Memisovski, 2004 U.S. District LEXIS 16772 at 6


� Id. at 7


� http://www.cms.hhs.gov/MedicaidGenInfo/03_TechnicalSummary.asp


� Id. 


� http://www.cms.hhs.gov/MedicaidGenInfo/01_Overview.asp


� Memisovski, 2004 U.S. District LEXIS 16772 at 6


� http://www.cms.hhs.gov/MedicaidGenInfo/01_Overview.asp


� Id.


� Id. 


� 42 U.S.C.A.§ 1396(a) 


� 42 U.S.C.A.§ 1396(a)(30)(a)


� �HYPERLINK "http://www.hrsa.gov/reimbursement/states/illinois-eligibility.htm"�http://www.hrsa.gov/reimbursement/states/illinois-eligibility.htm�.


� Memisovski, 2004 U.S. District LEXIS 16772 at 8


� 42 U.S.C. A. § 1396a(a)(10)


� Memisovski, 2004 U.S. District LEXIS 16772 at 6


� http://www.cms.hhs.gov/MedicaidEarlyPeriodicScrn/02_Benefits.asp


� 42 U.S.C.A. § 1396d(r)(1)(B)


� Id. 


� Memisovski, 2004 U.S. District LEXIS 16772 at 10


� Id.


� Id.


� Id, at 7-8


� Id. at 11


� Id. at 12


� Blessing v. Freestone, 520 U.S. 329 (1997)


� Id. at 340


� Id. at 340


� Id. at 341


� Memisovski, 2004 U.S. District LEXIS 16772  at 12


� Id. at7- 8


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id. at 9 


� Id.


� 536 U.S. 273 (2002)


� Id.


� Id.


� Id.


� Id. at 280-281


� Id. at 279


� Id.


� Id. at 283


� Memisovski, 2004 U.S. District LEXIS 16772 at 10





� Id. at 10-16


� Id. at 19


� Id.


� Id.


� Id. at 20-21


� Id. at 21


� Id. at 22


� Id.


� Id.


� Id.


� Id at 22-23


� Id. at 23


� Id. at 22


� Id. at 23


� Id. at 24


� Id. at 25


� Id.


� Id. at  1


� Id. at 31


� Id. at 33


� Id.


� Id. at 36-37


� Id. at 37


� Id. at 38


� Id. at 41


� Id. at 43-44


� Id. at 45


� Id.


� Id. at 46


� Id. at 49


� Id. at 50


� Id. at 52-53


� Id. at 54


� Id. at 58


� Id. at 59-62


� Id. at 64


� Id.


� Id.


� Id. at 69


� Id. at 75


� Id.


� Id.


� Id. at 98


� Id. at 123


� Id. at 125


� Id. at 126


� Id. at 127


� Id.


� Id.


� Id. at 131


� Id. at 146


� Id. at 139


� Id. at 139-140


� Id. at 140


� Id. at 141-143


� Id. at 141


� Id. at 142


� Id.


� Id.


� Id.


� Id.


� Id. at 147


� Id.


� Id.


� Id. at 149


� Id. at 150


� Id.


� Id. at 155-156


� Id. at 156


� Id.


� Id. at 165-166


� Id. at 166


� Memisovski, 2004 U.S. District LEXIS 16772 





� http://www.hdadvocates.org/about/staff.asp


� http://www.lafchicago.org/


� Ensuring Equal Access for Medicaid Children, Flint, Samuel S. 2006 WLNR 2275460 Health and Social Work (February 1, 2006)


� Clark v. Kizer 758 F. Supp. 572 (E.D. Cal. 1990)


� 42 U.S.C. §§1396 et seq.


� Suter v. Artist M, 112 S.Ct. 1155 (1992)


� 42 U.S.C. §1983; Blessing v. Freestone, 520 U.S. 329; 117 S.Ct. 1353 (1997); Gonzaga University v. Doe, 536 U.S. 273; 122 S.Ct. 2268 (2002)


� http://www.povertylaw.org/


� http://archive.gao.gov/t2pbat5/149837.pdf


�http://www.hdadvocates.org/_files/HDAFiles/Press%20Room%20Materials/PR%20Memisovski%20Consent%20Decree.pdf


� http://www.allkidscovered.com/


� http://www.illinoisaap.org/


� Bell v. Leavitt, 2007 WL 551553(N.D.Ill.,2007)


� http://www.goldbergkohn.com/professionals-18.html


� http://www.goldbergkohn.com/professionals-19.html


� http://www.goldbergkohn.com/index.html


� Memisovski, 2004 U.S. District LEXIS 16772 





� Litigation to Improve Access to Health Care for Children: Lessons from Memisovski v. Maram. Clearinghouse Review Journal of Poverty Law and Policy,  May-June 2007, Bouman, J., Cohen F., Chizewer, D., Altman, S. and Yates, T. p. 24-25


� Memisovski, 2004 U.S. District LEXIS 16772 at 56





�Memisovski v. Maram,  92 C 1982 (Judge Lefkow) Notice of Hearing on Proposed Class Action Settlement, CN 05.27


� Memisovski, 2004 U.S. District LEXIS 16772 





� U.S. ex rel. Tyson v. Amerigroup Illinois, Inc, 488 F.Supp.2d 719 (N.D.Ill.,2007)


� A Race to the Top: Illinois All Kids Initiative. The Kaiser Commission on Medicaid and the Unisured (August 2007),  Coughlin, Teresa and Mindy Cohen.  p. 18. 


� http://www.ncsl.org/programs/health/illinoisallkids.htm


�A Race to the Top: Illinois All Kids Initiative. The Kaiser Commission on Medicaid and the Unisured (August 2007),  Coughlin, Teresa and Mindy Cohen.  p. 13.  


� http://www.ilga.gov/legislation/94/HB/PDF/09400HB0806sam003.pdf


� A Race to the Top: Illinois All Kids Initiative. The Kaiser Commission on Medicaid and the Unisured (August 2007),  Coughlin, Teresa and Mindy Cohen.  p. 17.


� Id.


� �HYPERLINK "http://www.ilga.gov/legislation/BillStatus.asp?DocNum=103&GAID=9&DocTypeID=SB&LegId=27316&SessionID=51&GA=95"�http://www.ilga.gov/legislation/BillStatus.asp?DocNum=103&GAID=9&DocTypeID=SB&LegId=27316&SessionID=51&GA=95�; 


� Id.  


� http://www.illinoisaap.org/MedicaidJune2005.htm


� Id.





31

