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Introduction: Overview and Historical Context of Plyler v. Doe

Certain Supreme Court cases, such as Plyler v. Doe, do more than simply answer narrow questions of law.  They help to define core principles of our society.  The decision issued by the Supreme Court in Plyler allowed for the resolution of the immediate legal question in dispute: whether state laws denying undocumented children free access to public education are unconstitutional.  However, it also dealt with a larger public issue: how this society will treat its alien children.  In the process, Plyler became a central case for themes such as fairness for children, equal access to education, the integrity of U.S. borders, and the 14th amendment rights of undocumented aliens living in the U.S.  Moreover, cases such as Plyler do not take place in a vacuum.  Inevitably, they are shaped by the shifting social and political forces of the time.       


Plyler v. Doe resulted from a convergence of factors during the 1970’s and early 1980’s.  Beginning with FDR’s New Deal and accelerating with the implementation of LBJ’s “Great Society,” the amount of benefits or “entitlements” provided to citizens through state and federal programs increased dramatically.  Chief among these benefits was public education.  Additionally, during the 1960’s and 1970’s, immigration to the U.S., including illegal immigration from Mexico, rose considerably.  For the first time, the specter of immigrant masses flooding the Southern U.S. border embedded itself in the national consciousness.  Meanwhile, during this period, America was also facing its worse economic crisis in decades.  “Stagflation,” recession, and the gas crisis of the 1970’s all contributed to an increasingly apprehensive national outlook.
  Amidst this atmosphere of change and uncertainty, the legislation which would give rise to Plyler v. Doe was born.                 

Section 21.031: Legislative Reaction to Undocumented Children in Public Schools


In 1975, the State of Texas enacted section 21.031 of the Texas Education Code which allowed school districts to charge tuition to undocumented children.  Prior to passing the amendment, the Legislature held no hearings on the matter, and no published record explaining the origin of the amendment exists.  Based on interviews conducted by University of Houston law professor, Michael Olivas, it appears that the revision was inserted into a larger, more routine education bill by border-area legislators who had been urged by local school superintendents to address the sharp increase in the number of undocumented children attending Texas public schools.
  The statute, in pertinent part, reads:


(a) All children who are citizens of the United States or legally admitted 
aliens and who are over the age of five years and under the age of 21 years 
on the first day of September of any scholastic year shall be entitled to the 
benefits of the Available School Fund for that year.  


(b) Every child in this state who is a citizen of the United States or a 
legally admitted alien and who is over the age of five years and not over 
the age of 21 years on the first day of September of the year in which 
admission is sought shall be permitted to attend the public free schools of 
the district in which he resides or in which his parent, guardian, or the 
person having lawful control of him resides at the time he applies for 
admission.   


(c) The board of trustees of any public free school district of this state 
shall admit into the public free schools of the district free of tuition all 
persons who are either citizens of the United States or legally admitted 
aliens and who are over five and not over 21 years of age at the beginning 
of the scholastic year if such person or his parent, guardian or person 
having lawful control resides within the school district.


Despite the newly passed law, there was still not state-wide consensus on how to deal with the emerging issue of undocumented schoolchildren in public schools.  A patchwork approach emerged as illustrated by a 1980 survey prepared by Houston’s Gulf Coast Legal Foundation.  Of the school districts with more than 10,000 students, six reported that their districts would admit undocumented students without charge, six would charge tuition, eleven would exclude them entirely, and the rest either did not respond or did not know how they would respond.  Meanwhile, the state’s largest school district, Houston Independent School District (with over 200,000 students), and a smaller one, Tyler (with approximately 16,000 students) would allow undocumented children to enroll but would require a $1000 annual tuition fee.
  

Initial Challenge: Hernandez v. HISD

Hernandez v. Houston Independent School District was the first case to challenge Section 21.031.  It was filed in spring 1977 in state court by a local Houston attorney named Peter Williamson.  He challenged the statute on due process and equal protection grounds.
  However, his arguments were rejected by both the district court and the court of civil appeals.  The appeals court held that a tuition-free education is not a “fundamental right” guaranteed by the Constitution.
  Since 21.031 did not deny aliens of a “fundamental right” it was not subject to strict scrutiny.
  The court also held that 21.031 bore a rational relationship to a legitimate state purpose.
  According to the court, “Section 21.031 does not deprive those who are unlawfully residing in Texas of any bounty to which they are entitled, but instead the law helps insure that those who are citizens and those who are legally admitted will have access to a certain quality of education.”
  With respect to the due process challenge, the court held that while aliens are protected under the due process clause, the denial of tuition-free education does not amount to a deprivation of life, liberty, or property.
     

MALDEF’s Role 


Although some observers reported scattered resistance to 21.031 after its enactment in 1975, the seeds of what would become Plyler v. Doe were planted in a September 26, 1977 letter from Mexican American Legal Defense and Educational Fund (MALDEF) director Joaquin Avila.
  Addressed to Peter Roos, the MALDEF National Director for Educational Litigation, the letter stated:


“This statute was made effective on August 29, 1977.  Basically, this statute seeks to regulate the number of students who move in with relatives to attend another school district.  As the amended statute now provides (Section 21.031(a)), a student who lives apart from his parent, guardian, or other person having lawful control of him under an order of a court, must demonstrate that his presence in the school district was not based primarily on his or her desire to attend a particular school district.  In other words, if a case of hardship can be established, a student will be able to attend the school district.  Otherwise, the relatives will have to secure a court order of guardianship.  This requirement will impose a hardship on those families who cannot afford an attorney to process a guardianship.  So far we have not received any complaints only a request by Pete Tijerina, our first general counsel to launch a lawsuit.


What are your feelings on the constitutionality of such a provision.  What would we have to show to demonstrate a disparate impact.  Please advise at your earliest convenience.”  

This letter appears to mark the beginnings of MALDEF’s role in what would eventually become Plyler v. Doe.  However, it appears that Avila was unaware of the full scope of the constitutional issue that had been identified by MALDEF board member, Pete Tijerina.  To Avila, the primary issue appears to have been whether 21.031 improperly imposed a hardship on students who wished to live and attend school in a district in which a parent or legal guardian did not reside.  While this was an associated issue, Avila had not yet realized that the key issue, the issue which would eventually drive the Plyler litigation was the tuition requirement.
  


However, in September 1977, when Peter Roos received the letter from Avila, the trajectory of the litigation that would become Plyler v. Doe was still uncertain.  Up to that point, MALDEF had generally lacked the focus of its role model, the NAACP Legal Defense Fund.  Unlike the NAACP Legal Defense Fund which had strategically targeted school desegregation as its reason for existence, MALDEF had yet to realize a defining cause.  Following in the footsteps of the NAACP Legal Defense Fund, MALDEF realized that in order to achieve similar success it needed to find the right federal-court vehicle to consolidate the numerous small state court victories it had already achieved.
  In Plyler v. Doe, Roos and MALDEF President Vilma Martinez, a young Texas lawyer who had begun her civil rights career with the NAACP Legal Defense Fund, believed they had had found their own Brown v. Board of Education.
  


Plyler was unique, and Roos knew that it had the potential to have far greater impact than any of the dozens of smaller cases in various state courts that had previously occupied MALDEF.  However, MALDEF had already taken one case, San Antonio Independent School District v. Rodriguez, to the Supreme Court and had suffered a difficult 5-4 defeat.  MALDEF urgently needed to win a big case in order to establish its standing both inside and outside the Mexican-American community as well as to aid its clients, who for so long had been without a voice in the court system.  As MALDEF’s strategy came into focus, the small town of Tyler, Texas and the social inequities occurring there would provide the perfect backdrop for their litigation.  Indeed, in the vulnerable Tyler schoolchildren who were being charged $1000 for something that was available to others for free, the MALDEF lawyers found their own Linda Browns.  Just as notably, they found their ideal judge in William Wayne Justice, who was both “admired and reviled for his liberal views and progressive decisions.”
  With all the key players in place and with tiny Tyler, Texas as the backdrop, the stage was set for MALDEF’s crucial showdown with the State of Texas.

Plyler in the Federal District Court

One of the first legal battles to be fought concerned the use of the plaintiffs’ names in the complaint.  For MALDEF, it was vital that the plaintiffs’ identities not be divulged.  The government was well aware that if it could deport the alien plaintiffs it could deal a serious blow to MALDEF’s case.  However, MALDEF got a key early victory when Judge Justice ruled that the case could proceed with “John Doe” plaintiffs.  However, even after this crucial ruling, the risk persisted.  In a not so subtle effort to intimidate the plaintiffs into abandoning the suit, the U.S. attorney handling the case requested that the Immigration and Naturalization Service conduct immigration raids throughout the area.  In an effort to stop the raids, which understandably unnerved his plaintiffs and put the entire case at risk, Roos wrote a letter to the head of the INS in Washington in which he characterized the raids as witness-tampering.  As luck would have it, the INS Commissioner at the time was Leonel Castillo, a native Texan and a prominent Mexican-American politician with liberal political views, who himself was married to an immigrant.  Castillo ordered the raids to cease.  In another positive sign for MALDEF, on September 11, 1977, Judge Justice issued a preliminary injunction in favor of the plaintiffs.  For the time being, at least, Tyler ISD would be enjoined from enforcing 21.031 against any undocumented children in their school system.
  


During this time, one of the key strategies employed by Roos and Martinez was a campaign to turn public opinion in favor of the undocumented schoolchildren.  One of the group’s primary slogans was “support the schoolchildren.”  Additionally, Roos called on a number of civic organizations including the National Education Association, the progressive national teachers union, for their backing.  Numerous Latino community organizations also lent their assistance by enlisting public support and soliciting resources.  Meanwhile, legal organizations that were sympathetic to the schoolchildren’s plight were encouraged to file amicus briefs on their behalf.
  From asking people to write editorials to hosting fundraisers, MALDEF waged battle at the grassroots level.


On September 14, 1978, Judge Justice issued his opinion in favor of the plaintiff schoolchildren.  He held that 21.031 violated equal protection and that the state had no rational justification for the law.  Further, he stated that the statute violated the doctrine of pre-emption because only the federal government had authority to pass legislation pursuant to immigration.  Immediately following the decision, the state moved for leave to re-open the case.  The state argued that the decision would have far reaching effects beyond tiny Tyler, Texas and it wanted an opportunity to bolster the record.  However, Judge Justice overruled the motion, thereby leaving MALDEF’s federal district court victory intact. 

Implications of the Victory in Tyler

The effect of the federal district court’s decision in Plyler had inevitable effects in school districts throughout Texas.  Whereas the original Hernandez v. Houston Independent School District case had failed to spawn similar state court litigation, Plyler succeeded wildly.  As news of the Tyler victory spread through the state, four new cases were filed in the Southern District of Texas, two were filed in the Northern District, and six additional cases were filed in the Eastern District.  Perhaps most importantly, in September, 1978, the state’s largest school district, Houston ISD, was sued in federal court by a group of local attorneys and a California-based public interest law firm.  Civil rights attorney, Peter Schey led the effort.
  


Turning to the federal courts so as to avoid having to litigate in hostile venues had proved to be a winning strategy that had the desired effect of emboldening other groups to pursue Plyler-like litigation.  Whereas the Plyler suit had been relatively narrow in scope, the sprawl of cases throughout the state represented a broad offensive on the system.  The cases were brought by different attorneys on various fronts with the hope that they could replicate the success that Roos had carved out in Tyler.  However, the various parties involved in the litigation now confronted the question of how to consolidate the state-wide efforts to maximize their collective chances of success.  The solution was that rather than just suing the particular school districts, the suits now included the State of Texas, the Texas Governor, the Texas Education Agency, and the Commissioner of the Texas Education Agency as defendants.  However, in the State of Texas, they faced a formidable opponent who “had deep pockets, legions of deputy attorneys general and private counsel, and other advantages, most importantly the staying power to mow down the plaintiffs at the trial and appellate levels.”
  Eventually, all the lawsuits were consolidated into a single case, In re Alien Children.  The trial took place in the Southern District of Texas in Houston with Judge Woodrow Seals presiding.
 

MALDEF’s Strategic Case Management


In May 1979, before In re Alien Children was to go to trial, Isiah Torres, an attorney for the plaintiffs in that case wrote Peter Roos and requested that MALDEF consolidate its efforts into the larger In re Alien Children case.  Torres believed that In re Alien Children was a better vehicle for accomplishing the groups’ shared goals than MALDEF’s original case against the Tyler ISD.  Roos responded that MALDEF felt “quite strongly that consolidation would not be in the best interests of our mutual efforts.”
  Further, MALDEF had carefully chosen Tyler, Texas as “the perfect federal venue for arguing its case: progressive judge, sympathetic clients, and a rural area where the media glare would not be as great.”
  Additionally, in Tyler, MALDEF planned to argue that the exclusion of undocumented children actually resulted in a monetary loss for the district since the State based school funding on head count attendance.  If the issue was tried in a large urban school district the statistical proofs and analysis necessary to make such an argument would be far more difficult.  


Torres, however, felt that without consolidation, there was a risk that Plyler would be a hollow victory.  Specifically, his concern was that the relief granted in Tyler would never extend to other parts of the state.  Tyler had folded, but the issue was still far from certain in Houston, Dallas, and the crucial border districts, all of which were filled with thousands of undocumented schoolchildren.  Would these children reap the benefit of the hard fought victory in Tyler?  Roos, however, remained resolute.  He responded that his strategy was aimed at obtaining an initial victory and then later applying it elsewhere.  He did not want to join with other pending actions thereby increasing the risk of losing on appeal.  His strategy was clearly-defined and he refused to bend in his belief “that once we have a Tyler victory, we will have started down a slippery slope which will make it impossible for the court to legally or logistically limit the ruling to Tyler.”
  


Once again, the strategy employed by MALDEF had strong echoes of the approach taken by the NAACP on their way to Brown.  Much as “Thurgood Marshall and his colleagues carefully picked their fights, each case incrementally building upon the previous litigation,” MALDEF wanted to use the victory in Tyler as a stepping stone to achieve broader results statewide.
  MALDEF president, Vilma Martinez, who had worked at the Legal Defense Fund had learned the importance of “an overarching strategic vision” and was employing those lessons masterfully.
  


MALDEF and Roos had yet another reason for refusing to join the consolidated cases of In re Alien Children.  Roos felt that the opposing local counsel in Tyler was ineffective and he wished to take full advantage of the situation.  In a rather candid assessment he wrote, “[a] final, but important reason for believing consolidation is unwise is, frankly, the quality of opposing counsel.  Our [local] opposing counsel in Tyler is frankly not very good.”
  Roos was well aware, however, that a lawsuit in Houston would be opposed by far more sophisticated defense attorneys from the specialized education law department of a large law firm. 
     

Prior to the Supreme Court

 Despite Roos’ misgivings concerning the consolidated Houston litigation, Judge Seals issued a decision in favor of the plaintiffs on July 21, 1980.  Judge Seals held that strict scrutiny applied due to the fact that 21.031 resulted in an absolute deprivation of education.  He also held that “Texas’ concern for fiscal integrity was not a compelling state interest, and charging tuition to the parents or removing the children from school had not been shown to be necessary to improve education in the State.  Most importantly, he concluded that 21.031 had not been carefully tailored to advance the state interest in a constitutional manner.”
 


Meanwhile, Judge Justice’s initial ruling in Plyler was affirmed by the Fifth Circuit in October of 1980, and in May of 1981, the U.S. Supreme Court consented to hear the case.  Just a few months later, the Fifth Circuit also issued a summary affirmance of Judge Seals’ decision in the In re Alien Children case.
  


Although Roos had refused to join with the Houston litigation at the lower court level, the issue was eventually taken out his hands when the issue reached the Supreme Court.  The Court combined both cases under the styling Plyler v. Doe.  Finally united, Roos and Schey worked out a formal truce and agreed to divide the oral arguments equally.


In the time before the case commenced, Roos worked to bolster support from officials in the federal government.  In the Carter administration, Roos found that officials were generally receptive.  Among others, he convinced Drew Days, the Assistant Attorney General for Civil Rights and Joseph Califano, the Secretary of Health, Education, and Welfare to show support by joining the litigation.  However, the election of Reagan in 1980 ushered in a new political atmosphere.  After the new president took office in January of 1981, Roos wrote William Clohan, Under Secretary of the newly created Department of Education and urged him to continue the actions of the Carter administration.  The change in administration was a risky development because the new administration’s position concerning the ongoing litigation was unclear.  Fortunately for MALDEF, the Reagan administration did not seek to overturn the lower court decisions, although it did not formally enter its amicus brief on the side of the plaintiffs (as Carter administration attorneys had).
  With no challenges issued from the new administration’s attorneys, the matter before the Supreme Court was set.         
Plyler in the Supreme Court

In June of 1982, almost a year after hearing the case, the U.S. Supreme Court handed down its verdict on Plyler v. Doe.
 In a close decision the U.S. Supreme Court held that denying undocumented school children a public education was against Equal Protection Clause of the Fourteenth Amendment of the Constitution of the United States. Justice William Brennan wrote the Supreme Court’s majority decision with Justice’s Marshall, Blackmun and Powell concurring.  Justice Burger wrote the dissent with Justice’s Rehnquist, White and O’Connor joining in the dissent.  

Justice Brennan’s majority opinion started out with an analysis of the lower courts decision and why Texas enacted §21.035. The justice then quickly delved into Texas’ main argument that §21.035 did not violate the Equal Protection Clause of the Fourteenth Amendment, where the Fourteenth Amendment provides that “[n]o State shall … deprive any person within its jurisdiction the equal protection of the laws” because the Equal Protection Clause, in the Texas State position, only applied to persons who were in the State legally.
  Justice Brennan disagreed with Texas’s interpretation of the Equal Protection Clause, he stated, “Whatever his status under immigration laws, an alien is surely a person in any ordinary sense of the term.”  The Justice further stated, 

The Equal Protection Clause was intended to work nothing less than the abolition of all caste-based and invidious class-based legislation. and  [u]se of the phrase ‘within its jurisdiction’ thus does not detract from, but rather confirms, the understanding that the protection of the Fourteenth Amendment extends to anyone, citizen or stranger who is subject to the laws of a State, and reaches into every corner of a State’s territory.  That a person’s initial entry into a State, or into the United States, was unlawful, and that he may for that reason be expelled, cannot negate the simple fact of his presence within the State’s territorial perimeter.
    

To establish his argument the Justice developed an analysis of what appropriate standard of review was necessary in this matter and if undocumented aliens fit into a suspect class and thus availing themselves for the need to be protected.  The Justice stated, “In applying the Equal Protection Clause to most forms of state action, we thus seek only the assurance that the classification at issue bears some fair relationship to a legitimate public purpose”, thus the Justice used intermediate scrutiny in this to evaluate the constitutionality of  §21.035.
  Intermediate scrutiny requires that the classification must be substantially related to the achievement of an important governmental objective.
 

Justice Brennan concluded that undocumented aliens are not a suspect class, however he discussed the reasons why the question of undocumented aliens and equality under law is a difficult question “[s]heer incapability or lax enforcement of the laws barring entry into this country, coupled with the failure to establish an effective bar to the employment of undocumented aliens, had resulted in the creation of a substantial ‘shadow population’ of legal migrants-numbering in the millions within our borders.”
 Additionally, Justice Brennan made a distinction between undocumented alien adults and undocumented children where the adults have a choice to break the laws if they enter illegally and the children lack that choice.  The Justice stated, 

Undocumented status is not irrelevant to any proper legislative goal.  Nor is undocumented status an absolutely immutable characteristic since it is the product of conscious indeed, unlawful action.  But § 21.031 is directed against children, and imposes its discriminatory burden on the basis of a legal characteristic over which children can have little control.  It is thus difficult to conceive of a rational justification for penalizing these children for their presence within the United States.  Yet that appears to be precisely the effect of § 21.031.

The Justice then focused on education and whether it was a fundamental right, which he concluded it was not but the importance of education and acquisition of knowledge as matters of supreme importance.  The Justice further reasoned that children of illegal immigrants should not be punished for a status they did not choose on their own volition.  He stated, by “denying these children a basic education, we deny them the ability to live within the structure of our civic institutions, and foreclose any realistic possibility that they will contribute in even the smallest way to the progress of our Nation.”

The Supreme Court’s majority opinion concluded that the State of Texas objective for denying undocumented children did not further the states interest in “preserving limited resources for the education of its lawful residents.”
  The state’s interest was not advanced because the Court found that there was no evidence that suggested illegal entrances imposed any significant burden on the State’s economy; no evidence that suggested the exclusion of undocumented children was likely to improve the overall quality of education in the state of Texas; and lastly no evidence supported that undocumented children would be deported at any point in the future and therefore not use the education acquired with the state.
  Ultimately the majority determined that the denial of education to undocumented children did not further a substantial state interest and thus §21.031 of the Texas Education Code was unconstitutional.    

The other Justices in the majority wrote concurring opinions to express their extreme interest in the case.  The Justices focused on education, although education is not considered a fundamental right, they reiterated that education is extremely important and not providing education to children would create a permanent class distinction between undocumented children and others. 

Chief Justice Burger wrote the dissenting opinion and no other Justices writing a dissent.  The Justice accused the majority of “ assuming a policymaking role” and trying to fix a Congressional problem of lax immigration policy and enforcement.
  The Chief Justice further stated that the Equal Protection Clause applies to aliens who are legally within the United States and that a state should be granted wide latitude to deal with social and economic problems that arise within its borders.  The dissent also disregarded the majority opinion that because undocumented children lack control over their entry into the United States they should be granted protection because the Equal Projection Clause was not meant to eradicate every distinction between people only the arbitrary and irrational classifications.
  The Chief Justice then asserted that Texas’s state interests of preserving educational benefits for its legal residents furthers the State’s fiscal means and thus does not violate Equal Protection Clause or the Fourteenth Amendment.  The Chief Justice finished his opinion by commenting on the status of undocumented aliens in the United States by stating that, “ ‘[w]hile a specter of a permanent caste’ of illegal Mexican residents of the United States is indeed a disturbing one, it is but one segment of a larger problem, which is for the political branches to solve.”
 

Though the Justices had very differing opinions the result of Plyler v. Doe was monumental to undocumented aliens in the United States.  Plyler v. Doe gave illegal aliens benefits under the Equal Protection Clause and undocumented children a free public education in the United States.
Developments post Plyler v. Doe
Changing Demographics and National Immigration Politics

Tyler, Texas and those involved in the Plyler v. Doe case have changed a great deal since the Supreme Court decided the case in 1982.  The undocumented elementary school students who were plaintiffs in Plyler v. Doe have all become legal permanent residents, and at least two are now U.S. citizens.
  Ten of the plaintiffs graduated from Tyler high schools and most own their own homes and are raising their own families in Tyler.
  Latinos now make up 34% of students in Tyler schools.
  There were just five Latino families in one Tyler school when Plyler v. Doe was decided, now 82% of the students at that school are Latino.
  


Although the Latino population in Tyler has grown, and Tyler schools have allowed undocumented students to attend public schools without charging tuition, the attitudes and beliefs of some of the people in the area remain unchanged.  When interviewed for an article recognizing the 25th anniversary of the Plyler decision, the president of the Tyler school board, Andy Bergfeld, stated that people in the town of Tyler would not support paying for education for undocumented immigrants if they had a choice.
  In 2007 Leo Berman, a Texas state representative from Tyler, introduced legislation to deny citizenship and access to public education to children born in the U.S. to undocumented parents.
  On the other hand, many local educators have expressed that they are happy with the outcome of Plyler because they did not want to have to enforce immigration laws at school.
  James Plyler, the school superintendent after whom the case was named, told a reporter, “I’m glad we lost the Hispanic [court case], so that those kids could get educated.”
  These demographic changes and the mix of pro and anti-immigrant sentiments are not unique to Tyler, but are reflections of larger changes across the country.   

Largely fueled by immigration, Hispanics are the fastest growing segment of the U.S. population.
  In 1966 Hispanics made up just 4% of the population; today Hispanics make up more than 14.5% of the total U.S. population.
  At the time of the Plyler decision there were approximately 400,000 undocumented children living in the U.S.
  Now there are approximately 10.2  million undocumented adult immigrants in the U.S., 1.8 million undocumented children, and another 3.1 million U.S. citizen children who have parents who are undocumented.
  

Since the Plyler decision there have been major changes in federal immigration law which impact immigrants’ access to education. The Immigration Reform and Control Act (IRCA), which made hiring undocumented immigrants unlawful, was signed into law in 1986.
  The Illegal Immigrant Reform and Immigrant Responsibility Act (IIRIRA) and the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) were passed in the 1990s.
  IIRIRA’s provisions state that undocumented immigrants are not eligible for “any postsecondary education benefit unless a citizen or national of the United States is eligible for such a benefit without regard to whether the citizen or national is such a resident.”  But IIRIRA provides that states may enact state laws to grant such benefits to undocumented immigrants and in addition states that, “[n]otwithstanding any other provision of law, an alien who is not lawfully present in the United States shall not be eligible on the basis of residence within a State…for any postsecondary education benefit…”
  
There has been a lot of confusion about the meaning of IIRIRA, whether post-secondary benefit refers to admission, in-state tuition, or receiving federal and state student loans.  PRWORA provides that “an alien who is not a qualified alien… is not eligible for any Federal public benefit” and PRWORA’s definition of Federal public benefit includes post-secondary education.
  When Plyler was decided it was not illegal to hire undocumented workers, there was no Federal limitation on undocumented immigrants’ access to post-secondary education, and there were less than a quarter of the number of undocumented children in the country as there are now.  

Despite these demographic and political changes in the 26 years since the Plyler decision, Plyler remains good law today.  Although Plyler has not been overruled, its ruling continues to be challenged, both through direct efforts to deny undocumented students access to public education and through indirect state efforts to pass anti-immigrant legislation that would effectively run undocumented immigrants out of the state.  These indirect efforts range from limiting undocumented students’ access to higher-education and restricting bilingual education, to efforts to enforce federal immigration laws in schools.  

Direct Challenges to Plyler
Proposition 187

In November 1994, Proposition 187 was passed in California by popular state referendum with 59% of the vote.
  Prop 187 sought to deny almost all state-funded benefits to undocumented immigrants in the state.  In blatant disregard of Plyler, Prop 187 sought to prohibit undocumented children from attending public schools in California.  Section 7 of Prop 187, entitled “Exclusion of Illegal Aliens from Public Elementary and Secondary Schools” required that students show proof of legal immigration status to register for school, and required school officials to report suspected undocumented students to federal immigration authorities. 
   Had Prop 187 been enforced, 300,000 students would have been removed from California public schools.
   

In the case LULAC v. Wilson, which was brought by LULAC to prevent implementation of Prop 187, the California trial Judge Mariana R. Pfaelzer enjoined implementation of most of the provisions of Prop 187.
  Citing Plyler, Judge Pfaelzer struck down the Prop 187 provision to deny public education to undocumented students.
  Governor Pete Wilson, who was a major supporter of Prop 187 appealed to the U.S. Court of Appeals for the Ninth Circuit.
  In 1997 a federal court hearing found that PRWOPA does not allow states to legislate on immigrant access to public benefits and as a result, almost all of the provisions of Prop 187 were struck down.  Following the failure of Prop 187, California amended its state statutes to add, “Nothing in this chapter may be construed as addressing alien eligibility for a basic public education as determined by the Supreme Court of the United States under Plyler v. Doe.”
  Despite this, supporters of Prop 187 again tried to push for passage of a similar bill in 2000; their efforts failed.
  

Gallegly Amendment

In 1996 U.S. Representative Elton Gallegly, a Republican from California, proposed an amendment to federal legislation that would allow states “to deny public education benefits to certain aliens not lawfully present in the United States” or charge undocumented students tuition to attend public schools.
  This amendment would undermine the Plyler decision and allow states to regulate under what circumstances undocumented children would be allowed to attend public schools, if at all.  Although the bill had substantial support in both the House and the Senate; the bill did not pass.
  Its failure to pass was due in large part to President Clinton’s threat to veto the bill if it included a provision to deny undocumented students’ access to public education.
  

Local challenges to Plyler
Across the country, there have been attempts by local school boards, school officials, and local governments to disregard Plyler and prevent the enrollment of undocumented students in public schools.   

In 2007 North Chicago public school officials requested proof of legal residency or work authorization from Latino parents trying to register their children for school.
  The children were prevented from registering for school and school officials called federal immigration authorities to report the parents.
  MALDEF and the district’s Director of Bilingual Education intervened and the students were eventually allowed to enroll.
  In Elmwood Park, Illinois in 2006 the local school board would not allow an undocumented student to enroll because her tourist visa had expired.
  The State Board of Education responded by threatening to withhold funds, and the school board promptly allowed the student to enroll.
  These are only a few examples of local efforts to restrict undocumented immigrants’ access to public education.
Although these efforts to disregard the decision in Plyler failed, the fact that local governments and federal legislators continue to make efforts to restrict undocumented students’ access to education 26 years after the Plyler decision, demonstrates there are still threats to be overcome.  The Plyler decision ensuring undocumented students’ access to public education is still vulnerable to local discriminatory actions and state and federal efforts to overrule Plyler and deny undocumented immigrants the right to public education.  

Indirect state challenges and reactions to Plyler

Since Plyler there has been a drastic increase in local city, county, state, and regional efforts to implement anti-immigrant measures.  Although most states are careful not to exclude undocumented children from public schools directly, they use other methods to make undocumented immigrants know they are not welcome in their communities.  
  The first six months of 2006 saw more than 500 immigration-related bills introduced in state legislatures, 105 were related to education.
  During the first 4 months of 2007, more than 1169 immigrant-related bills were introduced by state legislators in all 50 states.
  Though not all of the measures introduced are anti-immigrant, most are.  Just a few examples of local efforts to exclude undocumented students from public schools include school boards requiring social security numbers to register children, requesting drivers licenses to identify parents, requiring additional registration procedures for immigrant children, and even creating separate schools for immigrants.
 

 Arizona has passed numerous bills and ballot measures negatively effecting immigrants in the state.  A 2004 Arizona ballot measure denied undocumented adults access to free basic education classes.
  In 2006 a series of anti-immigrant propositions passed with nearly 70% of the vote.
  The various propositions sought to restrict enrollment of undocumented college students and people enrolled in publicly-funded adult education classes, deny bail to undocumented immigrants, prohibit undocumented plaintiffs from receiving civil damages in Arizona litigation, and establish English at the official language of the state.
  

There are countless examples of anti-immigrant legislations across the country.  Georiga passed legislation in 2006 similar to Arizona’s, including reporting requirements, program eligibility guidelines, and regulations on the legal services that could be provided to undocumented immigrants.
  In Farmers Branch, Texas legislators tried to deny city funding for a childcare program because undocumented children were participating.
  In Florida, local law enforcement entered into a Memorandum of Agreement with the federal government to enable local police officers to enforce immigration laws.
  In the 1990s there were multiple lawsuits against the federal government by various states for reimbursement of costs paid by states for education and medical care for undocumented immigrants.
  All of the lawsuits were unsuccessful.
  

Although these efforts do not directly threaten the holding in Plyler, they all discriminate against undocumented immigrants, seek to exclude them from receiving services, and prevent them from feeling welcome in a community.  Measures which make it more difficult for undocumented adults to live in a state also effect undocumented students’ attendance in public schools.  These efforts do not directly prevent undocumented students from enrolling in public schools, but by passing anti-immigrant laws local governments run undocumented families out of their communities and effectively prevent undocumented students from attending their schools.     

Undocumented immigrants’ access to higher education

Plyler only addressed undocumented students’ right to attend public education at the elementary and secondary school levels, and left open the question of whether undocumented students have the right to attend institutions of higher education.  States have been left on their own to decide the details, procedures, and conditions for admitting undocumented students into public institutions of higher education and of determining their eligibility for in-state tuition.  

Texas was the first state to enact legislation granting in-state tuition to undocumented immigrants in 2001.
  To be eligible, students needed to graduate from a Texas high school, maintain residence in Texas for at least 3 years, and sign an affidavit promising to file a petition to become a permanent resident as soon as eligible to do so.
  Nine states have since followed Texas’ lead and now offer in-state tuition to undocumented students: California, Kansas, Delaware, Illinois, New York, Oklahoma, Washington, New Mexico and Utah.  In May 2005 Texas changed its in-state tuition statute to require undocumented students to prove that they have an approved application with U.S. Citizenship and Immigration Services in order to be eligible for in-state tuition.
  This change severely decreases the number of undocumented students eligible for in-state tuition in Texas.  

There have been multiple challenges to the bills granting in-state tuition to undocumented students.  In 2005 the Washington Legal Foundation filed a complaint with the U.S. Department of Homeland Security claiming the Texas statute giving undocumented students in-state tuition violated the civil rights of nonresidents by denying them in-state tuition.
  As of Fall 2007, DHS had taken no action on the complaint.
  

Another challenge was brought against Kansas’ in-state tuition law when non-resident, U.S. citizen students challenged Kansas’ in-state tuition law in Day v. Sebelius (later changed to Day v. Bond).
  The plaintiffs alleged that the Kansas bill violated IIRIRA and their Equal Protection rights under the Fourteenth Amendment.
  The Judge ruled that only federal immigration officials can enforce IIRIRA and Congress did not intend for §1621 and §1623 of IIRIRA to create a private right of action.
  The judge also ruled that Plaintiffs lacked standing for the alleged Equal Protection violations.
  The Kansas law remains in effect.
   

A challenge was brought against California’s in-state tuition statute in Martinez v. Regents of the University of California.  In its decision on September 15, 2008, a California Court of Appeals panel overturned the lower court’s dismissal of a challenge to California’s in-state tuition law.
  California’s law allows undocumented residents to qualify for in-state tuition if they fit certain criteria, although 70% of students receiving in-state tuition under this provision are U.S. citizens.
  The Court found that the law conferred a benefit based on residency, and therefore conflicts with federal law that precludes such a benefit for undocumented immigrants, unless the same benefit is available under the same conditions for U.S. citizens who are not residents.
  The case was remanded to the lower court that originally dismissed the suit.  The Court of Appeals did not enjoin the law and the law remains in effect.
 

Several states have also passed laws prohibiting admission and in-state tuition to undocumented students.  Mississippi, Alaska, and Virginia have passed such laws, and Missouri introduced a bill to prohibit undocumented students from enrolling in public post-secondary institutions.
  In a 2002 memo to the presidents of all public post-secondary institutions in Virginia, the Assistant Attorney General stated that undocumented immigrants “should not” be enrolled in public institutions of higher education.
  The memo went on to encourage school officials to “voluntarily disclose to the Immigration and Naturalization Service and to the Office of the Attorney General in Virginia factual information indicating that a student on campus is unlawfully present in the United States.”
  

Virginia’s practice of denying undocumented students admission to public post-secondary institutions was challenged in the case, Equal Access Education v. Merten.
  In that case, undocumented students wanting to attend college in Virginia brought suit, claiming that the practice violated the Supremacy Clause because the regulation of immigration belongs exclusively to the federal government.
  The students also claimed that the practice was a violation of the Due Process Clause of the Fourteenth Amendment.
  Unlike the students in Plyler, these students were not allowed to proceed with the case anonymously and as a result, several abandoned the case out of fear of deportation.
  The students’ claims were ultimately dismissed when the court found that the universities were using the proper federal standards to identify undocumented students and thus were not violating the Supremacy Clause.
  The Plaintiffs’ Due Process argument was also struck down because “illegal immigration status is not a constitutionally impermissible criterion on which to base an admissions decision.”
 

Between 1990 and 2005, North Carolina’s immigrant population increased 400% and  approximately 76% of those recently arrived immigrants are undocumented.
  As a result, North Carolina has been struggling to deal with this large influx of immigrants and has not been sure of the state’s legal obligations with regard to undocumented immigrants in education.  Several North Carolina community colleges announced they would enroll undocumented students and charge eligible immigrants in-state tuition.
  In response, North Carolina’s Attorney General stated that public colleges were not allowed to enroll undocumented students, much less grant them in-state tuition.
  State officials sought guidance and clarification from the Department of Homeland Security on the matter, and in response, U.S. Immigration and Customs Enforcement (ICE) sent a memo dated July 8, 2008 clarifying that IIRIRA does not regulate admission to public post-secondary educational institutions.
  The memo went on to explain that states can choose to admit or bar undocumented immigrants to their public post-secondary institutions as a matter of policy or through legislation, but that they must use federal immigration standards to identify which applicants are undocumented immigrants.
  This memo clarifies provisions in IIRIRA that had caused confusion and leaves it to the states to determine their policies on admitting undocumented students to post-secondary education institutions and granting them in-state tuition.    

The various cases challenging state laws granting undocumented students in-state tuition shows that there is still a great deal of resistance to providing undocumented students access to higher-education.  Court decisions and the memo from ICE suggest that such laws will be legally safeguarded as long as state legislatures support them.  As the case in Virginia points out, states are not required to provide post-secondary education to undocumented immigrants and more legislative work is required to ensure students have the opportunity to pursue higher education, regardless of their immigration status.    

Immigration enforcement in schools

Federal immigration agents generally do not enforce immigration laws on school grounds.  However, there have been several cases of Immigration and Customs Enforcement (ICE) enforcing immigration laws on public school grounds.  In 1992 border patrol agents were closely monitoring an El Paso high school.
  The border patrol agents would park in the school parking lot, speed on nearby roads, jump curbs, drive across sidewalks and grassy areas, drive over football fields, enter football locker rooms, and survey team practices with binoculars.
  In 1992 a federal judge granted a temporary restraining order against the border patrol in the case Murillo v. Musegades.
  The federal judge stated that the border patrol’s harassment of the high school students and staff was an “invasion of their civil rights and the [school] oasis [of safety and freedom for students].”
  The federal judge went on to state that the border patrol was not complying with their own policy issued by the District Director of the INS Service El Paso District that stated that “all law enforcement activities at all levels and types of schools is [sic] prohibited unless prior approval has been granted as provided.”
  The judge held that INS discriminated against the Plaintiffs and violated their Fifth Amendment rights to equal protection, and that the illegal conduct of the border patrol “was directed against Plaintiffs, staff, and residents in the Bowie High School District solely because of their mere immutable appearances as Hispanics.”
  After this case, the school district entered into a stipulated agreement with border patrol where the border patrol agreed not to violate the “oasis” nature of the school regardless of students’ immigration statuses.
  

In 2004 in New Mexico, Albuquerque Public School officials turned three students over to Border Patrol when they were standing outside the school’s fence.
  The students filed suit in Gonzalez v. Albuquerque Public Schools claiming that Albuquerque Public School administrators, Albuquerque Police Department officers, and a Border Patrol agent violated their constitutional rights.  In 2006 the school district  settled the case, promising to implement new procedures, train school staff about immigrant rights to attend school, provide a liaison for immigrant parents, and begin a public information campaign about education rights for immigrant parents.
  The school district also agreed to pay damages and attorneys’ fees.  The students were all sent back to Mexico.  Other instances of ICE authorities coming onto school grounds to apprehend children whose parents had been detained by ICE have been reported as recently as 2007 in Austin, Texas and Santa Fe, New Mexico.
  Although immigration enforcement on school grounds or enforcement facilitated by school officials does not directly prevent undocumented immigrants from attending public schools, it does undermine undocumented immigrants’ sense of safety and acceptance in public schools.  Although ICE officials have tried to curb this practice, it still occurs and continues to undermine Plyler’s holding by making public schools a place where immigration status still really does matter.

Residency requirements

Another obstacle for undocumented students’ access to public education are residency requirements.  Just a year after Plyler was decided the U.S. Supreme Court held in Martinez v. Bynum that schools may charge tuition for students who are in the district for the primary purpose of attending school and do not live with their parent or guardian.
  The Court held that a “bona fide residence requirement, appropriately defined and uniformly applied, furthers the substantial state interest in assuring that services provided for its residents are enjoyed only by its residents.”
  That case involved an undocumented boy living with his adult sister who was attending school in Texas while his undocumented parents lived in Mexico.

A 1997 Illinois case, Joel R v. Mannheim Middle School Dist., dealt with a school not allowing an undocumented student to attend school because they claimed a Mexican document establishing the child’s relative as his legal guardian was insufficient to establish the relative as the student’s legal guardian.
  The state court required the school to accept the document and admit the child to school.  After this case was decided, Illinois was required to train school staff about residency requirements.
  Residency requirements are one more way state and local governments attempt to limit undocumented immigrants’ access to education.

The future of education rights for undocumented immigrants

Although Plyler has withstood direct attempts to deny undocumented school children access to public education, undocumented students still experience discrimination at school based on their legal status.  Further reforms are needed to safeguard undocumented students’ educational rights.  A study found that “any attempt to take stock of the Supreme Court’s efforts to move public schools beyond status-based distinctions must grapple with the negativity and frustration expressed by school personnel towards immigrant students as a result of their language learning abilities.”
  Policy reforms are needed that “do not perpetuate language-related exclusion and hierarchies in public school classrooms,” the current situation in the country using “rigid accountability requirements and denial of accommodations to English Language Learners exacerbate status-based distinctions that run counter to the Plyler Court’s goal of removing such distinctions from public school classrooms.”
  In order to really provide undocumented students with meaningful educational opportunities, more changes are needed.


Post-Plyler undocumented students have been allowed access to public education, but in increasingly segregated schools.  Currently, 76.3% of Latino children attend schools where minorities make up a majority of the student body.
  Between 1968 and 2001 the percentage of Latino students in schools with 90-100% minority enrollment, went from 12% to 37%.
  To provide equal educational opportunities to undocumented students, public schools need to stop the trend of re-segregation in public schools.  

With changes in the Supreme Court and politics surrounding immigration, it is not clear whether the Supreme Court would uphold Plyler or overrule it if a similar case were brought before it today.
  One way of ensuring undocumented students have access to public education without being vulnerable to changes on the Supreme Court would be for Congress to pass federal legislation codifying Plyler and ensuring undocumented immigrants the right to receive public education.
    


Another possibility of positive change for the future is the Development, Relief, and Education for Alien Minors Act (DREAM Act).  This bill was first proposed in Congress in 2001 and was reintroduced in 2005 and 2006, it has had broad bipartisan support, but has not been passed into law.  The DREAM Act would apply to students who: 1) were brought to the U.S. more than 5 years ago when he/she 15 years old or younger; 2) demonstrate good moral character; 3) are under 30 years old when DREAM Act signed into law.
  The DREAM Act would allow students who qualify to apply for conditional status authorizing up to 6 years of legal residence upon graduation from high school.
  During those 6 years of conditional status, the student would be required to graduate from a 2-year college, or finish 2 years toward 4-year degree, or complete 2 years in the military.
  If the student complies with those requirements and demonstrates continued good moral character during the 6 year conditional period, the student could be granted permanent residence.  Estimates are that 65,000 to 80,000 students who are eligible for the DREAM Act graduate each year.
 

There are myriad benefits to passing the DREAM Act, including reduced drop-out rates, increased tax revenue, and a reduction in government expenditures.  Latinos are four times more likely to drop out of school than are whites, and more than twice as likely to drop-out than African-Americans.
  With the DREAM Act and the incentive of being able to gain legal residency status and the possibility of pursuing higher education, the number of Latino drop-outs would decrease.  Tax revenue would increase because the more education a person has, the more money they earn, and therefore more tax revenues for the state.
  Additionally, with higher incomes, there would be less of a drain on state public benefits.

To truly provide undocumented school children with an education in the U.S., changes need to be made in providing bilingual education, desegregating schools, codifying the protections in Plyler, and passing legislation like the DREAM Act to give students a path to become lawful residents of the U.S. and continue their education in institutions of higher-education.  

Conclusion


The Texas Education Code § 21.031 was designed to keep undocumented children from receiving an education but it did exactly the opposite.  The resulting lawsuit Plyler v. Doe helped define undocumented aliens role in the United States.  Besides allowing undocumented children a public education Plyler affirmed that undocumented aliens are people within the United States and they are offered some protections under the Constitution and laws of this country.  Plyler brought to light questions of the “shadow population”, the millions of illegal aliens within the borders of the United States, questions such as the rights of and the responsibilities towards the undocumented community.  These are questions still unanswered in the United States but one thing is sure, that the undocumented community continues to be shaped by the shifting social and political forces as it was in Plyler v. Doe and as it is in the DREAM Act.  
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