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THE NATURE OF THE CONTROVERSY AND HOW THE CASE AROSE

“To me the snail darter case not only represented an important decision by the courts about the strength of the endangered species act and government to protect God’s creatures, but it also represented much more than that to me.  The issue was about the abuse of the power of eminent domain by a giant bureaucracy that used underhanded dirty tricks to foist on the little people of Tennessee Valley and the United States in general, a project that we didn’t want.  And it also showed how underhanded and deceitful and unethical our legislators, John Duncan, Sr., and Howard Baker, could be in circumventing the law that they went to law school to learn to uphold.  The Supreme Court decision, they snuck around it, and forced this project on us.”

Billy Minser.  The 30-Year Potluck Supper (Knoxville, Tenn., Apr. 17, 2008) (transcript provided by Zygmunt Plater).
The History of TVA and the Proposed Tellico Dam Project

In 1933, Congress created the Tennessee Valley Authority (“TVA”), a federally owned corporation, with the enactment of the Tennessee Valley Authority Act.  See Tennessee Valley Authority Act, Pub. L. No. 73-17, 2, 48 Stat. 58, 59 (1933) (codified as amended at 16 U.S.C. §831 (2000)).  Pursuant to its enabling legislation, TVA was authorized to engage in flood control, navigation, electric power, and agriculture and reforestation improvements, as well as focus on the promotion of economic and social well-being in the Tennessee River valley region. Id. at § 23, 48 Stat. 69.  As part of his New Deal legislation, Franklin Roosevelt imagined the TVA to be the first of many regional planning and development authorities that would utilize the natural resources of poorer regions in the United State to spearhead economic development. Holly Doremus, “The Story of TVA v. Hill” in Environmental Law Stories, 110-111 (Richard J. Lazarus & Oliver A. Houck eds., Foundation Press 2005).   In order to pursue its numerous goals, the TVA was given incredible independence, including the ability to build dams and undertake agricultural programs without obtaining federal approval. Id. at 110.  By the end of World War II, TVA had completed construction of dozens of hydroelectric dams on or near the Tennessee River, all of which contributed to making the river navigable and supplied much needed energy to the surrounding area.  Yet, once the war ended, TVA found itself the subject of harsh criticism, with its regional economic development plans being equated with “creeping socialism.” Id.  In order to avoid being downgraded to solely a power supplier, TVA sought to revitalize their vision of regional economic development by building even more dams on the tributaries of the Tennessee River.  

The Tellico Project was first of the proposed tributary projects and was approved by the TVA Board of Directors in 1962. Zygmunt Plater, Tiny Fish/Big Battle: 30 Years After TVA and the Snail Darter Clashed, the Case Still Echoes in Case Law, Politics and Popular Culture, 44 APR Tenn. B. J. 14, 15  (2008).   The project was to be situated on the last undammed part of the Little Tennessee River, an area surrounded by 24 dams within 50 miles, and would include 33 miles of flowing river.  TVA v. Hill, 437 U.S. 153, 156-57 (1978).  The proposed dam would flood almost sixteen thousand acres of land and would convert the area’s largest stream into a thirty-mile long reservoir.  Id.
However, unlike other TVA dams, the Tellico Dam was not really a hydroelectric project. Plater, Tiny Fish Big Battle, 44 APR Tenn. B. J. at 15.  Instead, the Tellico Dam was a recreation and land development project, based on a Model City called “Timberlake New Town,” that Boeing Corporation planned to develop.  Id. at 16.  To justify building its desired project in an area ineffective for traditional dam uses, TVA came up with two extraordinary project benefit explanations.  The first was that the reservoir would increase the region’s net recreational benefits by $1.4 million a year, an amount that represented almost half the total project benefit claims. Zygmunt J.B. Plater, Endangered Species Act Lessons Over 30 Years, and the Legacy of the Snail Darter, A Small Fish in a Pork Barrel, 34 Envtl. L. 289, 296 (2004).  Additionally, 20% more of the project benefits would be generated by land sales and development, rather than by the reservoir itself.  Id.  The concrete dam itself cost only about $5 million, while most of the $150 million project costs were for used for land purchase and the necessary new infrastructure, such as roads and bridges. See TVA, Tellico Dam Project Environmental Impact Statement I, 1-49 (1972).  Consequently, TVA condemned more than 38,000 acres of private land for Tellico, including 340 family farms, of which slightly more than 10,000 acres was for reservoir purposes. Kenneth Murchison, The Snail Darter Case: TVA versus the ESA, 16-18 (2007).   
As the last of almost 60 dams built by TVA, it was well believed that the Tellico Dam was marginal, with insignificant merits in terms of power, flood control, water supply, navigation and any other traditional justifications for building a dam.  As many historians have concluded, the construction of the Tellico Dam was TVA’s approach to solving their “internal morale” crisis, with hopes that it could restore a sense of momentum and institutional power that they previously had lost.  Plater, Endangered Species Act Lessons Over 30 Years, and the Legacy of the Snail Darter, A Small Fish in a Pork Barrel.  34 Envtl. L. at 296.
Tellico Dam Project Opposition 


Prior to the proposed construction of the Tellico Dam, the Little Tennessee River valley was a rich and beautiful area with a long and important history.  When construction of the dam began, the affected area along the river was home to hundreds of family farms, a large number of sport fishermen, and over a dozen Cherokee historical and religious sites. Zygmunt Plater, Tiny Fish/Big Battle: 30 Years After TVA and the Snail Darter Clashed, the Case Still Echoes in Case Law, Politics, and Popular Culture.  The area contained some of the richest farm land in the country as well as some of the richest history.  It was the site of many archeological finds, including Rose Island, where archeologists found the oldest site of continuous human habitation in the United States. Zygmunt Plater, Speech, The Snail Darter, The Tellico Dam, and Sustainable Democracy—Lessons for the Next President from a Classic Environmental Law Controversy, (University of Tennessee, February, 2000).

The dam was opposed by many different groups of people for many different reasons.  The families who had their farms in the valley did not want to be displaced when TVA flooded their farms to create the reservoir.  The sport fishermen did not want to have the river, which was full of trout, taken away from them.  And the Cherokee Indians did not want to have the important and sacred sites of their ancestors flooded and inaccessible forever.  


In order to try to stop the construction and completion of the dam, these groups came together to form a citizens coalition.  They were joined by environmental groups such as the Tennessee Citizens for Wilderness Planning and some unlikely supporters including Supreme Court Justice William O. Douglas, a die-hard conservationist.  John Finger, Cherokee Americans: The Eastern Band of Cherokees in the Twentieth Century, p. 155 (University of Nebraska Press, 1991).  In April of 1965, Justice Douglas actually came to the Little Tennessee Valley in order to protest the dam’s construction.  Id.

In 1972, a group of plaintiffs, including the Environmental Defense Fund, Trout Unlimited, Association for the Preservation of Little T and Thomas Burel Moser, and landowner who would be displaced by the completion of the dam, filed a suit under the National Environmental Policy Act.  The Act required that before a federal agency can construct a large project like the Tellico Dam, they must file an Environmental Impact Statement which considers in depth the “environmental impacts of their proposed actions and reasonable alternatives to those actions.” http://www.epa.gov/compliance/nepa/index.html.  


In describing the area of the Tennessee River Valley affected by the lawsuit, the Tennessee District Court noted that, 

“This stretch is acknowledged to be the largest and best trout fishing water east of the Mississippi River. On the south bank of the Little Tennessee is Fort Loudon, built in 1756, as England's southwestern outpost in the French and Indian War. The river bottomlands also contain several village sites of the Cherokee Indian Nation that have considerable archeological significance. They include Chota, the ancient capital of the Cherokees, Tuskeegee, the birthplace of Sequoyah, and Tenassee, from which Tennessee derives its name. These archeological stores are virtually untapped. The free-flowing river is the likely habitat of one or more of seven rare or endangered fish species. The winding, free-flowing lower Little Tennessee River lies in a picturesque, pastoral setting untouched by urban and industrial blight and pollution. The evidence shows that all of these benefits of the present Little Tennessee River Valley will be destroyed by impoundment of the river, which is scheduled for 1975, as will some of the most valuable and productive farm land in East Tennessee.”

Environmental Defense Fund v. TVA, 339 F. Supp. 806, 808 (D.C. Tenn. 1972).  While the plaintiffs of this suit were briefly successful in halting the completion of the Tellico Dam, on February 10, 1972, TVA filed an Environmental Impact Statement that the court found to be sufficient. Environmental Defense Fund, 339 F. Supp.at 808.  The District Court then lifted its injunction, a decision which the Sixth Circuit affirmed, and TVA was free to carry on with its construction and the completion of the Tellico Dam.  Environmental Defense Fund v. TVA, 492 F.2d 466 (6th Cir. 1974).
Discovery of the Snail Darter


On August 12, 1973, as the NEPA injunction was about to be lifted, Dr. David Etnier, a biologist from the University of Tennessee, discovered the snail darter at the Coytee Springs shoal on the Little Tennessee River.  Robert Wilson, Tellico Dam Still Generating Debate: 1970’s snail darter case was high-water mark of discord over structure’s merits, Knoxville News Sentinel, April 13, 2008.  According to Zygmunt Plater, Dr. Etnier was doing a final census of the river’s biology prior to the completion of the Tellico Dam.  Plater, Speech, The Snail Darter, The Tellico Dam, and Sustainable Democracy.  He had been helping the opponents of the dam try to come up with a biological strategy to defeat the dam.  Wilson, Tellico Dam Still Generating Debate.  He predicted at the time that there might be up to 10 endangered species at the site and was searching for one of them.  Id.  

Despite the political and legal firestorm that the snail darter’s discovery created, the darter itself is a very unimpressive, diminutive looking fish.  It is incredibly small—growing to an adult length of only 2.2 to 3.1 inches.  As its name implies, its primary source of food is aquatic snails, which can be found on the river’s floor.  


When Dr. Etnier noticed the snail darter in the Little Tennessee River, he recognized immediately that it was a species of fish that he had never seen before.  He was with a group of biology students from the University of Tennessee and reportedly turned and said to them, “Look here!  I’ve never seen this one before.  And I have reviewed every known member of the percid (perch) family in the world.  This is an endangered species.” Plater, Speech, The Snail Darter, The Tellico Dam, and Sustainable Democracy.   


Plater, while speaking at a symposium in 2000, relayed a very romantic vision of the events immediately following Dr. Etnier’s discovery of the snail darter.  According to Plater’s account, later in the day, after finding the fish, Dr. Etnier told a local farmer, “I think we’ve got the fish that may save your farm.”  Id.  Etnier himself is quoted as saying that he knew he had, “possibly found the chance to help save the property.” Wilson, Tellico Dam Still Generating Debate.

The Congressional stated purpose of the Environmental Species Act of 1973 (ESA) was “to provide a means whereby the ecosystems upon which endangered species and threatened species depend may be conserved, to provide a program for the conservation of such endangered species and threatened species, and to take such steps as may be appropriate to achieve the purposes of the treaties and conventions set forth in subsection (a) of this section.”  16 U.S.C.A. §1531(b) (2000).  In its findings, included in the Act, Congress acknowledged that, “various species of fish, wildlife, and plants in the United States have been rendered extinct as a consequence of economic growth and development untempered by adequate concern and conservation.”  16 U.S.C.A. §1531(a)(1) (2000).

In order to help effectuate its purposes, the Act allowed citizens to bring suit in order to enjoin any activity that might harm a species that had been listed as endangered.  The discovery of the snail darter, which Dr. Etnier believed to be an endangered species, was only the first step.  In order to be able to file suit to enjoin the Tennessee Valley Authority from completing the construction of the Tellico Dam, opponents of the dam had to get the snail darter on the endangered species list.  David Arthur Adams, Renewable Resource Policy, p. 254 (Island Press, 1993). This could be done only by petitioning the Secretary of the Interior who had been authorized by the Act to, “declare a species of animal life endangered and to identify the critical habitat of these creatures.”  Tennessee Valley Authority v. Hill, 437 U.S. 153, 159 (1978).
Hank Hill, the named plaintiff in the suit against TVA, was a law student of Zygmunt Plater’s when the snail darter was discovered.  Hill was friends with several of Dr. Etnier’s biology students, and brought the issue to Plater’s attention, when he wrote a 10 page paper for Plater’s environmental law class on the proposed ESA.  Plater, Speech, The Snail Darter, The Tellico Dam, and Sustainable Democracy. 

In January of 1975, a little over a year after the passage of the ESA, Plater, Etnier, and the other opponents of the dam petitioned the Secretary of the Interior to list the snail darter as an endangered species.  TVA, 437 U.S. at 161.  In 1976, after an extensive examination, the Secretary of the Interior made two important findings: (1) the snail darter was listed as an endangered species; and (2) the area of the Little Tennessee River that the Tennessee Valley Authority hoped to impound with the Tellico Dam was listed as the snail darter’s critical habitat.  50 CFR §17.11(i), §17.81 (1976).  In so finding, the Secretary of the Interior also stated that, “all Federal agencies must take such action as is necessary to insure that actions authorized, funded, or carried out by them do not result in the destruction or modification of this critical habitat area.”  Id.
TVA v. Hill – The Case in Court AND ITS AFTERMATH
The District Court and Sixth Circuit Court Decisions


Plater, Hill and the other dam opponents filed a citizen’s suit against TVA on February 18, 1976.  Hill v. Tennessee Valley Authority, 419 F. Supp. 753, 756 (E.D. Tenn. 1976).  They accused TVA of violating sections 7 and 9 of the ESA, because the completed project would jeopardize the continued existence of the species and perpetuate a “taking” of the snail darters.  While the district court found that the Tellico Dam would inundate the snail darter’s designed critical habitat, making it unsuitable for adult fish, spawning and egg development, it refused to enjoin completion of the Tellico Project.  Hill v. Tennessee Valley Authority, 419 F. Supp. 753, 757 (E.D. Tenn. 1976).  Judge Taylor noted that the project had been authorized well before the passage of the ESA and was approximately 80% complete, with more than $78 million already spent on construction.  Id. at 758.  Additionally, Congress had appropriated money for the project after the discovery of the snail darter and the President had signed the most recent appropriation bill after the snail darter had been listed as endangered.  Id.   To Judge Taylor, striking a balance between endangered species and federal projects was “a legislative and not a judicial function.”  Id. at 763.  By continuing to fund the project, Congress had sided with TVA; if they felt otherwise, “it is not too late for Congress to refuse to appropriate the funds to complete the project.”  Id. at 763, n.12.
The plaintiffs appealed the case to the Sixth Circuit, who accepted the district court’s finding of facts, but concluded that the completion of the Tellico Project would violate the ESA and that Congress had not exempted the Project, leaving the district court no discretion to deny the injunction.  Hill v. Tennessee Valley Authority, 549 F.2d 1064, 1069 (6th Cir. 1977).  The Sixth Circuit felt that, had Congress wanted to exempt the project from the ESA, it had to do so explicitly. Id. at 1073-1075.  At this time, TVA sought review of the decision by the Supreme Court and continued construction work on the Tellico Dam until the district court formally issued an injunction.  
The Supreme Court Decision


In a 6-3 decision, the Supreme Court affirmed the Sixth Circuit court’s judgment, agreeing that the operation of the Tellico Dam would eradicate an endangered species and held that a prima facie violation of § 7 of the Endangered Species Act, 16 U.S.C.S. § 1536, occurred.  TVA v. Hill, 437 U.S. at 193.  Additionally, the Court ruled that the injunction requested by respondents should have been issued.  Id. at 194.   The Court went on to note that Congress intended endangered species to be afforded the highest of priorities and to halt and reverse the trend toward species extinction, whatever the cost because the value of endangered species was "incalculable." Id. at 187-188.


Although the Supreme Court affirmed the injunction against Tellico Dam, the justices did not agree with the cause and the strongly-worded opinion may have been an attempt to goad Congress into amending the ESA.  Doremus, “The Story of TVA v. Hill,” 126-131.  Five of the justices originally wanted to make a summary reversal of the case, but, fortunately, there was not the required sixth vote for the summary reversal.  Id.  Those arguing for summary reversal failed to understand the economic sense of stopping the dam; instead they mistakenly believed that stopping the Tellico Dam would be a waste of more than 10 years and millions of dollars.  Id.  Because they could not get six votes for a summary reversal, a hearing including oral arguments was held with Zygmunt Plater arguing for the plaintiffs and Attorney General Griffin Bell arguing for TVA.  Id.  General Bell’s brief, arguing for the completion of the Tellico Dam, finished with an appendix, insisted upon by Interior Secretary Cecil Andrus, which argued against the main brief and against the completion of the dam. Id.    


After oral arguments, none of the justices agreed with the ESA, but Brennan, Stewart, Marshall, and Stevens begrudgingly believed that the ESA mandated an injunction of the Tellico Dam.  Id.   The justices believed that Congress had been “a jackass” in writing the ESA and would amend the act following the Court’s decision.  Id.  Chief Justice Burger, who had originally voted for summary reversal, provided the final vote for affirmation and assigned himself the opinion.  Id.   In the memo assigning himself the case, Burger wrote that he intended to “serve notice on Congress that it should take care of its own ‘chestnuts.’”  Id. at 131.  Chief Justice Burger’s strongly worded opinion makes it clear that the Court did not agree with stopping the dam, but that Congress had left them with no choice but to affirm the decision.
Aftermath of the Supreme Court Decision 

Despite the snail darter’s victory in the Supreme Court, reaction to the Court’s decision was immediately negative.  In fact, while the issue was being litigated before the Court, a variety of proposals emerged in Congress, ranging from a specific exemption for Tellico to more general authorizations that could be used by action agencies to decide if their projects were too important to be stopped by endangered species. Wilson, Tellico Dam Still Generating Debate.  Soon after the Court’s decision, Minority leader Howard Baker (R-Tenn.) and John Culver (D-Iowa), chair of the Senate subcommittee on Resource Protection, crafted a bill creating a new administrative exemption process.  Doremus, “The Story of TVA v. Hill,” 132.  This bill became law on November 10, 1978, complete with support of environmentalists who saw the amendment as a compromise that would minimize damage to the Act.  Endangered Species Act Amendments of 1978, Pub. L. No. 95-632, 92 Stat. 3751 (codified as amended at 16 U.S.C. §§ 1531-1544 (2000).  

The exemption process outlined by the 1978 ESA amendments empowered an Endangered Species Committee (“Committee”) to consider exemption applications, but only when an applicant had proved to a review board that they had consulted in good faith, made a reasonable effort to identify and consider alternatives, and refrained from making an irreversible commitment of resources.  Id.  If these factors were present, the review board would hold a formal adjudicatory hearing, and make a recommendation to the committee.  In order for the committee to grant an exemption, at least five members would have to agree that: 

(1) 
there was no reasonable and prudent alternative to the project; 

(2) 
the benefits of the project clearly outweighed the benefits of any alternative consistent with conservation of the species and the project was in the public interest; and 

(3) 
the project was of regional or national significance.  

H.R. Conf. Rep. No. 95-632, at 15 (1978), reprinted in 1978 U.S.C.C.A.N. 9484, 9488; see also Doremus, “The Story of TVA v. Hill,” 132-133.  The Committee was specifically directed not to weigh the benefits of the project against the value of the species.  H.R. Conf. Rep. No. 95-1804, at 20 (1978), reprinted in 1978 U.S.C.C.A.N. 9484, 9488.  As such, the Committee was informally named “the God Squad” because of their ability to control the future life and death of listed species.  

Pursuant to the enactment of the 1978 ESA amendments, the Committee was instructed to immediately consider an exemption for the Tellico Project.  Endangered Species Act Amendments of 1978, Pub. L. No. 95-632, 5, 92 Stat. 3751, 3761.  The Committee reviewed TVA’s position after the Supreme Court affirmed the injunction against it, voting unanimously against exemption.  The Interior Secretary Andrus reportedly said, “Frankly, I hate to see the snail darter get the credit for stopping a project that was ill-conceived and uneconomic in the first place.”  Dept. of the Interior, Endangered Species Comm., Transcript of Meeting at 26 (Jan. 23, 1979). 

Despite both the Supreme Court’s decision and the Committee’s final vote against exemption, Senator Baker, in a refusal to give up on Tellico, attached a rider to an Energy and Water appropriations bill which ordered the dam to be completed.  The rider clause, attached to the Energy and Water Development Appropriation Act for fiscal year 1980, directed TVA to complete the Tellico Dam “notwithstanding the provisions of the ESA or any other law.”  Energy and Water Development Appropriation Act, Pub. L. No. 96-69, Title IV, 93 Stat. 437, 449 (1979).  

In opposition to the rider, Secretary Andrus wrote a dynamic three page letter to every senator and member of the House, reminding Congress that they had appointed him chairman of the Committee to scrutinize the Tellico Dam, and that the Committee had unanimously found that, “on the basis on economic considerations alone, the project is not justified.”  Zygmunt Plater, Law and the Fourth Estate:  Endangered Nature, The Press, and the Dicey Game of Democratic Governance, 32 Envtl. L. 1 (2002).  Andrus’ letter urged Congress to strike the Tellico language from the bill and encouraged the President to veto the bill if the language on Tellico remained.  Id.  Yet, as the motion to strike the rider came to a vote in both chambers, Congress was convinced that it was necessary to keep the rider in order to save Congress’ traditional logrolling public works system.  While the factual and economic merits of the case were obviously missing, the political merits of the proposed pork barrel were allowed to triumph, as the bill was passed by easily in the House and squeaked through in the Senate. Doremus, “The Story of TVA v. Hill,” pp. 134.  
Soon after, Plater and the dam opponents tried to get President Carter to veto the amendment, but at the last minute, he decided not to do so.  In a statement accompanying his signing of the bill, President Carter said, “I accept, with regret, this action as expressing the will of the Congress in the Tellico matter.  I am also convinced that even if I vetoed this bill, Tellico exemptions would be proposed repeatedly in the future.” President Jimmy Carter, Statement by the White House, September 25, 1979.  Carter was concerned that his veto might undermine his other legislative priorities.  Doremus, “The Story of TVA v. Hill,” pp. 134.  
In a last ditch effort to stop the completion of the dam, the Eastern Band of Cherokees filed suit for another injunction, claiming that the completion of the dam would violate the Free Exercise Clause of the United States Constitution.  Sequoyah v. TVA, 480 F. Supp. 608 (E.D. Tenn. 1979).  The Cherokees claimed that they would “suffer injury by the infringement of their right to worship the religion of their choice in the manner of their choosing by the destructions of sites which they hold in reverence and in denial of access to such sites by [TVA].”  Sequoyah v. TVA, 620 F.2d 1159, 1160 (6th Cir. 1980).  The Sixth Circuit refused to grant an injunction because it found that although important, the ancestral sites located in the Little Tennessee River Valley were not central to the Cherokees ability to practice their religion. Sequoyah v. TVA, 620 F.2d at 1164.  

Within twelve hours of the appropriation bill becoming law, TVA instructed their bulldozers to commence work on the Tellico Dam.  Doremus, “The Story of TVA v. Hill,” pp.134.  The last of the residents of the reservoir area were forcibly removed and on November 29, 1979, a year and a half after the victory in the Supreme Court, the dam’s gates were closed and the Little Tennessee River valley was impounded.  Id. 
ISSUES FACED BY LITIGANTS AND LAWYERS IN TVA v. HILL
Making Economic Sense – Arguing From the Cost-Benefit Perspective


Knowing that the lawsuit risked public ridicule, Plater et al. knew that “to have a realistic chance of prevailing in the long run they had to base their position on a comprehensive conceptual benefit-cost alternatives accounting.”  Zygmunt, Plater, Environmental Law in the Political Ecosystem—Coping with the Reality of Politics, 19 Pace Envtl. L. Rev. 423, 435 (2002).   Because the Tellico Dam was an economic disaster, it was easy to argue that from a cost-benefit perspective the dam should not be built.  Interestingly, “in this, supposedly the most extreme environmental case ever, it turned out the environmentalists were the ones making sober economic sense.”  Zygmunt Plater, Tiny Fish Big Battle, 44 APR Tenn. B. J. 14, 18 (2008). Because Tellico Dam was a recreation and land development project, most of the forecasted benefits came from the land development project rather than the reservoir itself.  Id. at 15.  In order to reap these supposed benefits, TVA had to condemn more than 300 private farms, taking more than three times as much land as was needed for the actual reservoir.  Id.  Even considering the alleged benefits of the land development aspect of the project the plan did not make economic sense.  Id.  Citizens and University of Tennessee students drafted increasingly sophisticated river-based development plans as alternatives to the Tellico Dam, but these plans were routinely rejected by TVA.  Id.


An economic argument by a bunch of “crazy environmentalists” is not likely to be taken seriously, but an economic argument by an arm of Congress, whose purpose is to provide economic analysis in disputed cases, was likely to be taken seriously.  Accordingly, Plater et al. sought an accounting from the United States General Accounting Office (GAO).  19 Pace Envtl. L. Rev. at 459.  GAO accountings must be requested with the signature of a chairman of a full committee, which was difficult to find for this controversial case.  Finally, Al Gore, a junior congressman from Tennessee who touted himself as an environmentalist, promised his oral backing of the GAO accounting.   Id.  Ten minutes later, Gore rescinded his oral support with an urgent phone call placed to Chairman Murphy’s office.   Luckily, the staffer who received the phone call just as Plater et al. arrived at Chairman Murphy’s office was sympathetic to their cause, telling them, “I’ll give you five minutes, and then this message gets delivered to Chairman Murphy.”  Id.  By the time the message was delivered, Murphy had already signed his consent.  Id.


The GAO Report declared the Tellico Dam to be an economically misguided, costly project with only tenuous benefits.  Id. at  461.  The report finished by strongly declaring:  “The Congress should prohibit by law the Authority from spending anymore appropriations for work on the project that could further endanger the darter” or be wasted if the dam was not completed, pending an economic rethinking of the project.”  Id. (quoting Comptroller General of the United States, Report to the Congress:  The TVA’s Tellico Dam Project—Costs, Alternatives, and Benefits, EMD-77-58 (Oct. 14, 1977)).  Realizing the importance of the ESA and that the dam didn’t make any economic sense, Secretary of the Interior, Cecil Andrus, insisted on an appendix counter-brief being attached to Attorney General Bell’s Supreme Court brief, so Bell’s brief contained arguments for the TVA dam followed by an appendix negating his entire brief.  Id. at 462.

The “God Squad”, which reviewed TVA’s position after the Supreme Court affirmed the injunction against it, echoed the GAO, noting that “the interesting phenomenon is that here is a project that is 95% complete, and if one takes just the cost of finishing it against the [total] benefits and does it properly, it doesn’t pay, which says something about the original design.”  Id. at 463 (quoting Endangered Species Committee, Tellico Dam and Reservoir Project 25-26 (Jan. 23, 1979) (unpublished transport of public hearing on file with Pace Environmental Law Review).

Unfortunately, few listened to these sound economic arguments.  Despite the GAO Report and the God Committee’s final ruling, the public perception of the case failed to change because the media preferred to sensationalize the case, making it the story of a “two-inch endangered minnow, pulled out of a hat at the latest possible moment—and the federal Endangered Species Act—[being] misused by extremist environmentalists to block the completion of an economically beneficial $150 million TVA hydroelectric dam.”  44 APR Tenn. B.J. at 14.
The Snail Darter and the Press

 “An important part of lawyering, it appears, especially public interest lawyering, is an ability to leverage the merits of the case into the public consciousness.” 

Zygmunt Plater, Tiny Fish/ Big Battle, 44 APR Tenn. B. J. 14, 18 (2008). 
Public interest attorneys not only fight to win a case in court rooms but also in the public’s eye through the different avenues of the press.  TVA v. Hill experienced the role of the media in shaping the public perception and the media’s influence upon framing the issues and substance (or lack thereof) in this case. The case is remembered today the same way it was 30 years ago when the press began covering the story: little fish versus big dam. Id.  The U.S. Secretary of Interior, Cecil Andrus, even described the case as, “the only fish story where the fish continued getting smaller.” Zygmunt Plater, Law and the Fourth Estate:  Endangered Nature, The Press, and the Dicey Game of Democratic Governance, 32 Envtl. L. 1 (2002). This David versus Goliath image persisted throughout the history of the case, and still arises in current day media. Viewed through the eyes of the plaintiff’s lead attorney, Zygmunt Plater, this portion will explore how the press framed the public’s opinion of this case and eventually influenced the outcome.

The way information is initially presented shapes the frame through which it will thereafter be perceived by the public and the press itself. Id at 1. The Tennessee Valley Authority had an established public image. As one of the job generating creations of President Franklin Roosevelt’s New Deal, the Tennessee Valley Authority carried a positive image of economic growth and job market stimulation. The opponents to the Tellico Dam found themselves with a challenge in overcoming the positive image TVA had established over the years. The dam opponents rallied several other groups to help fight the cause, yet with so many people willing to fight the press remained disinterested. A significant part of the reason was the lack of substantive press the case received. What the public knows (or, significantly, does not know) of the case, ultimately determines outcomes. Id at 2.


The Tellico Dam was painted by TVA as a massive hydroelectric generating project. As the last of 69 buildable damsites, the dam could not be justified for normal hydro-project purposes – for electric power generation, flood control, barge traffic, etc. – so TVA’s leadership focused Tellico on recreation and land development benefits.  Tiny Fish/ Big Battle at 16. Tennessee Congressmen and Senators, TVA, and industry lobbies focused on the generation element of the project and continued pushing for federal funding to support completing this project. Contrary to its public image, the dam had no generators and produced a relatively small amount of power via canal. Id at 17. It was important for dam supporters to portray the various benefits the dam would bring to counter the opponents’ arguments. One of the methods implemented by the dam supporters was stated by Senator Baker’s Chief Aide, Jim Range. He stated “the public support for endangered species is a mile wide, but only an inch deep and if we can show the public how this kind of regulation hurts people in the pocketbook, they’ll turn away real quick.” Id at 19.  Opponents cast the case as a joke and marginalized the supporters as tree hugging hippies who were backing an irrational cause.


The irrational personification portrayed by the media made its way to the minds in the White House. With the appropriations bill passed in Congress President Carter now had the opportunity to see his promise through and veto the bill. The President, like the rest of Congress, knew that the American public was uninformed of the true story on the damn, and without the public knowing it Congress could move pork barrel projects along and avoid any scrutiny. Id. Persuaded by his political liaison, the President retreated on his promise under the belief that he would not be able to withstand the ridicule the veto would receive from the press and public opinion that viewed the snail darter as an economically irrational, environmentally extreme technicality. Id. His liaison told him in fact, that if he vetoed the bill he would wake up in the morning and see editorial cartoons of the President holding a snail darter in one hand and a killer rabbit in the other. 32 Envtl. L. at 21. If the power of the press had this effect upon the President of the United States one could now imagine the way it affected the general public. The dam supporters had the media under control, and did so through framing the case as a nonsensical challenge.


TVA was largely successful in framing the issue through the efforts of its public relations department. TVA’s public relations agenda was to persistently sidestep the criticism of the dam on its merits, but continually distrusted a flood of press materials that reinforced the cliché – a photo-clip handout showing the dam (photographed with a wide angle lens to increase its mass) juxtaposed against a close-up of a dead little darter lying on a stiff cold lab table alongside a ruler calibrating its diminutive size. Tiny Fish/ Big Battle at 20. On the other hand, Zygmunt Plater and his team had limited resources and fought tooth and nail, speaking with over 120 reporters, to get a substantive story in the press. Id. Not once, but on two occasions dam opponents got slighted by national news outlets and magazines. The dam opponents had worked with a reporter from the Wall Street Journal one afternoon and after the meeting the team asked the reporter what he was going to write, and the reporter responded “nothing, it’s against our editorial policy.” Id. He explained that the editors didn’t want to run news stories where environmentalism made sense. Id. This was a first hand example of how the media conducted itself as a business. The second incident occurred in 1969 after Justice Douglas wrote an expose of Tellico, which The National Geographic agreed to publish. Id at 42. Once, however, TVA found out about the article’s imminence they contacted the Geographic’s editor and persuaded him to cut it, and needless to say it did not build an informed public debate. Id.

The darter defense team did not let these obstacles stand in their way and continued looking for ways to create a new perception of the case. They took their fight to the grassroots level. Besides literally hundreds of conversations briefing reporters, they held public teach-ins, had bumper stickers: “It’s More Than A Little Fish”, wrote close to a hundred op-eds and letters to editors, and even released a bluegrass record: “(Dam the TVA and) Save the Little T”. 32 Envtl. L. at 26. In addition to these methods, the team produced press packets, attended conferences, created “Save the Snail Darter” t-shirts, and even had a poem written entitled “Tennessee with a Little t”. University of Tennessee College of Law: Snail Darter Retrospective at www.law.utk.edu/news/08snail.htm. The team also tried to reshape the perceptual frame by referencing the snail darter as a “canary in the coal mine”. 32 Envtl. L. at 26. Even with all this hard work the team could not get the needed story publicized. Instead, articles such as “Beware the Little Nipper” in the Washington Post were published, mocking the case by spoofing it as Jaws III. Art Buchwald, Beware the Little Nipper, The Washington Post, 1978.


In his essay, Zygmunt Plater looks back at his monumental case and realizes how the press affected the outcome, and in retrospect he offers three pieces of advice. The first is to hold the press to it high civic duties. 32 Envtl. L. at 33. By this he means that the press has a duty to publish stories with substance, not the trivial and superficial. Rather than acting as a business to gain profits, the press needs to publish meaningful stories that elicit public discourse. Secondly, public interest attorneys must recognize that press savviness is an important professional skill in their legal training and practice. Id at 34. Attorneys are taught to know their audience, and working with the press is no different. Plater recommends writing every complaint so its first paragraphs could be lead paragraphs in the AP news wire, name the case so it makes your case with the press, argue common sense as well as law, use sound bites and photos, and use your moments in the lime light wisely. Id. All of these suggestions imply how public interest attorneys also become public relations agents for their cases. Lastly, Plater extends the idea of building a public interest information database on the internet, a place where the public could find information pertaining to public interest issues and include opposing assertions, authoritative presentations, charts, maps, sound bites, photos, and videos. Id at 35. This forum would give the public access to information they otherwise might not know existed, thus providing the opportunity for much needed civic-minded discourse.


All these experiences are proof of the press’s tremendous effect on the outcomes of cases. As important as the hard line facts presented in a case, the media’s framing of issues have become an essential factor in deciding cases. The snail darter team fought an uphill challenge from the start, while TVA had the deep pockets and power of the press behind them. This case has provided many lessons, and one that will be useful for future public interest attorneys is using the press to make your case heard.

IMPACT OF TVA v. HILL ON THE LITIGANTS AND LAYWERS

Zygmunt Plater

ZYGMUNT J.B. PLATER is a professor at Boston College Law School.  He received his bachelor’s degree from Princeton University; his law degree from Yale University; his LLM and S.J.D., from the University of Michigan.  Plater is a member of the bars of Tennesee and the District of Columbia, and teaches and writes in the fields of environmental law, property and land use law, and administrative process, with further interests in comparative international law and public interest litigation.  He has taught on seven law faculties, and handled national endangered species litigation—most notoriously six years spent on the case of the endangered snail darter fish vs. TVA’s Tellico Dam in administrative and congressional proceedings and federal litigation up through the U.S. Supreme Court.  Plater was chair of the State of Alaska’s Oilspill Commission Legal Research Task Force after the stranding of the M/V Exxon-Valdez, and has been a legal consultant in many environmental law cases including the Woburn, Mass., toxic litigation, Anderson et al. v. W.R. Grace et al., the subject of the book and movie A Civil Action.  (Tiny Fish/Big Battle)


Although Plater has worked on several high-profile cases, he says that TVA v. Hill is the case that “frames me and will be on my tombstone.”  Robert Wilson, Tellico Dam Still Generating Debate at http://www.vanshaver.com/tellico_dam_still_genderating_deb.htm.  After spending six long years defending the rights of landowners and the small snail darter in Tennessee, winning on the law and the economics, but ultimately losing to politics and the media, Plater still wakes up in the middle of the night screaming about what he could have done to get through to the press.  Telephone Interview with Zygmunt Plater (Sept. 18, 2008).  Plater and the plaintiffs in the case had the law right, as evidenced by the Supreme Court’s decision, and they had the economics right, as evidenced by the GAO Report, the God Committee’s decision, and other economic reviews of the Tellico Dam, but the dam was ultimately built because the true story never reached the public.  Id.  The media refused to get past an inaccurate caricature of the case:  “[a] two-inch endangered minnow, pulled out of a hat at the last possible moment—and the federal Endangered Species Act—[being] misused by extremist environmentalists to block completion of a $150 million TVA hydroelectric dam.”  44 APR Tenn. B.J. at 14. When Congress voted to keep the dam, every member of Congress knew the facts, they knew that the dam made zero economic sense because Cecil Andrus, Secretary of the Interior, had attached a letter recommending that the dam not be completed.    Congress knew that the dam made zero economic sense, but Congress also knew that the public did not know because the media never showed the true economic side of the story, so members of Congress were free to vote for the dam being built without fear of repercussions from their constituents.  Interview with Zygmunt Plater. 


The Tellico Dam case demonstrates the importance of knowing how to frame the legal case in the press and in politics.  Id. The Supreme Court’s decision, affirming an injunction against the Tellico Dam, should have been a great win for environmental law, but, in the end, the case is still viewed as an extreme technicality.  Id.  People who don’t care about common sense, who don’t care about the world, people like Rush Limbaugh, continue to frame the case as absurd, when the reality is that the dam made zero sense in the first place.  Id.   Plater has written several articles stressing how important this is for environmental law.  See e.g. Zygmunt Plater, Law Media, & Environmental Policy:  A Fundamental Linkage in Sustainable Democratic Governance, 33 B.C. Envtl. Aff. L. Rev. 511 (2006); Zygmunt Plater, Law and the Fourth Estate:  Endangered Nature, The Press, and the Dicey Game of Democratic Governance, 32 Envtl. L. 1 (2002).  Lawyers, especially in environmental law, need to be aware of the media and politics, and know how to use graphics, and do everything they can to frame their cases in a way that appeals to the people.  Id.  For example, Plater believes that had he named the case Tellico Farmer v. TVA the dam would never have been completed.  32 Envtl. L. at 34.

Getting started, Plater et al. knew the risk that the case would be viewed as silly, but they made a conscious decision to pursue it.  Interview with Zygmunt Plater.  They knew that during the first couple of weeks the case would be mocked, but they strongly believed that the media would pick up on the true story:  the story of a dam that made no economic sense, that had no real justification for being built, that was taking property away from hardworking farmers and citizens of the Tennessee Valley for no true purpose.    Id.  They truly believed that this would be a great affirmation of environmental law.  Id.  And it should have been . . .Unfortunately for the people of the Tennessee Valley and for the environmentalist movement, this truth was greatly ignored.


Despite the frustrations and disappointments this case may have brought, Plater has not lost faith in the legal system as a means for environmental change.  Plater recognizes the importance of the legal system in these cases.  Id.  The legal system is necessary to obtain injunctions and to gain leverage and it is all part of the way the battle has to be waged.  Id.  Plater can’t give up on the legal system, explaining that you have to look for the good in everything and find a place to get leverage for your position.  Id.   Attorneys, he explains, are “conductors of this orchestra” and must be prepared to perform in the community, in the media, and in politics, as well as in the law.  Id.
Hank Hill
After serving as the named plaintiff in TVA v. Hill as a [University of Tennessee] law student, Hill has worked as a public defender and solo practitioner in Chattanooga.  Hill has led the fight to preserve historical and environmental treasures in the Chattanooga area, such as protecting the watershed of North Chickamauga Creek, preserving Sunny Side Ridge from chert mining, saving the historic Walnut Street Bridge, and preserving Billy Goat Hill, an important Civil War site.  TVA v. Hill:  A 30 Year Retrospective on the Legendary Snail Darter Case, University of Tennessee Symposium, http://www.law.utk.edu/news/08snail.htm, select “speakers.”

Hank Hill claims that TVA v. Hill has had little realistic impact on his career because he works as a defense attorney.  Interview with Hank Hill (Sept. 19, 2008).  This view is perhaps too modest because Hill does do some pro bono work in environmental law, which isn’t generally expected of defense attorneys.  Hill acknowledges that the case has had a great impact on the way he perceives the law and how he practices.  Id.  

Hill is responsible for bringing the snail darter to the attention of the legal department at UT.  He had intended to write a paper on the First Amendment and nuclear power, a topic he was excited about.  Id.  This changed when his friends in the biology department told him about a little unknown fish, a fish that had the potential to stop the huge Tellico Dam that citizens of the valley were opposed to.   After researching the Environmental Species Act, Hill realized that their case fit perfectly with the ESA, and that this was a truly viable way to stop the construction of the dam.  Id.  Hill wasn’t prepared for how dirty TVA and the politicians would be; he knew the battle would be difficult but he did not expect the backhandedness that was soon to confront him.  Id.


The six year struggle taught Hill numerous lessons that most law students and young attorneys never have the opportunity to learn.  Waging such a huge battle and fighting against Congress so early in his career taught Hill not to be intimidated by the appellate court, powerful people, Congress, and the Supreme Court.  Id.  He learned how easy it is to wage a battle, stressing that “if you’re willing to get in there and pick a fight . . . you’ll be amazed at what you can win.”  Id.   For Hill, it taught him about himself as an attorney too:  “I can get in the ring with anyone . . . take on Howard Baker . . . and fight.”  Id.  

Hill is quick to point out that they didn’t lose TVA v. Hill.  They won the Supreme Court, they won the God Committee, they won several rounds of Congress, and they did prevent TVA from building another dam in Tennessee.  Id.  TVA voluntarily abandoned plans for the Columbia Dam in Tennessee because they knew it faced the same struggles as the Tellico Dam because the dam threatened the survival of endangered mussels.  Id.  Hill’s attitude is inspirational—it is important to remember what you did and the accomplishments you make, especially when battling demons as large as Congress and the TVA.


Hill loves the law to this day.  He acknowledges that you can get disgusted and frustrated with the system, but you have to be persistent and work for change.  His advice to law students is:  “Be damn sure you love the law . . . it can be a cruel mistress, mother, father, wife . . . but you have to be dedicated. . . Remember that the people you represent are the most important people  in the world and that for your clients, the case is the biggest case they have ever had.”  Id.

Sara Grigsby
 Grigsby was one of the primary undergraduate student coordinators of university efforts in Tennessee to support the citizens’ defense of the snail darter and the Little T.  She began her efforts while enrolled in the environmental law course taught by UT students through the School of Architecture and ultimately carried the darter’s banner to the steps of the U.S. Supreme Court.  TVA v. Hill:  A 30 Year Retrospective on the Legendary Snail Darter Case, University of Tennessee Symposium, http://www.law.utk.edu/news/08snail.htm, select “speakers.”

Sara Grigsby remembers how great the Little T was and how ridiculous the Tellico dam was.  Interview with Sara Grigsby (Sept. 20, 2008).  Really, she says, it was a “no brainer,” the dam just didn’t make sense.  Id.  Even to TVA the dam was simply part of their momentum to complete their master plan, and of little other value.  Id.  The dam wasn’t just ridiculous to some crazy environmentalists who wanted to save the practically unknown snail darter; it was ridiculous to students like Grigsby, to farmers, to fishermen, and even to some TVA employees.  Id.   She admits that in some ways the snail darter was an excuse for stopping a dam that needed to be stopped, but, more importantly, the snail darter was a symbol of the environment and the importance of the environment, so it wasn’t really an excuse at all.  Id.   


Recognizing, that the snail darter case was the labor of love of the attorneys involved, Grigsby helped start a student organization to support the attorneys and help save the snail darter and save the dam.  Her organization made t-shirts and raised money for the suit and worked to educate people in the area about the truth of the Tellico Dam, the snail darter, and the importance of the environment and endangered species.  Id.  For Grigsby, it was “an amazing education in civics” and represented an “awakening on the environment” that affected the nation.  Id.  She saw the Environmental Species Act as a “great focal point of hope.”  Id.  


Although the dam ultimately won the battle, Grigsby thinks the case was important because got people talking about endangered species and the environment.  Id.  The ultimate result of the case was heart-breaking, it broke the hearts of many people in the area, but the temptation to be bitter and cynical at every turn and to lose faith in the legal system has to be resisted.  Grigsby explains that the case led to a great resolve to fight big business, pork barreling, and other huge impediments to the planet and the environment.   Grigsby believes that nearly everyone who was involved in the snail darter movement went on to do more good work and has attempted in some manner to uphold the law and the environment.  Id.  For example, as she speaks to us about the case, she is driving to Pendleton, Oregon where she is a volunteer on a board overseeing the Columbia River National Scenic Act.  Id.  This is an extension of what started in Tennessee, the resolve to fight for the environment.  Id.  Rather than view the case as a failure or disappointment, Grigsby believes the work of the attorneys and the citizens in the community should be viewed as an inspiration, teaching that you have to “fight the good fight whether you win or lose.”  Id.  

THE TELLICO DAM AND THE SNAIL DARTER TODAY

The Tellico Dam area is now populated by industrial facilities and private high-income communities.  There are 3.7 million square feet of industrial facilities surrounding the “lake,” employing around 3,600 people.  Despite, TVA’s initial claim that the dam would create power, the Tellico dam has no generator today.  “Critics say what it contributes to Fort Loudoun's 145,000 kilowatts of capacity is so minuscule as to not be worth the cost of construction and relocation of more than 300 families whose farms were flooded.”  Robert Wilson, Tellico Dam still generating debate 1970s snail - darter case was high-water mark of discord over structure’s merits. Knoxville News Sentinel (TN). April 13, 2008.  While discussing the impact of the dam on the Little Tennessee River valley, Zygmunt Plater quoted one farmer as saying, “that the primary purpose of the Tellico project turns out to be taking the agricultural fields of 300+ farm families and turning them into high-priced subdivisions, with docks so rich people can motor their yachts up to Knoxville for football games.” Zygmunt Plater, Speech, The Snail Darter, The Tellico Dam, and Sustainable Democracy—Lessons for the Next President from a Classic Environmental Law Controversy, (University of Tennessee, February, 2000).
Plater and Hill, in an interview to the Knoxville News Sentinel, said that the opponents of the dam won despite the eventual impoundment of the Little T.  Wilson, Tellico Dam still generating debate 1970s snail - darter case was high-water mark of discord over structure’s merits.  Dr. Etnier, takes the view that the suit against TVA was successful regardless of the eventual completion of the dam.  Id.  At the time of the suit, TVA was planning on building another dam on the Duck River in Columbia Tennessee, an area which Etnier describes as being “even more valuable biologically than Little T,” a project which was abandoned following the snail darter controversy.  Id.

Finally, the infamous snail darter is not extinct, and is in no danger of being so in the future.  As anticipated, the existing snail darter population was extirpated from the Little Tennessee River but, against all expectations, they have formed a reproducing population in the Hiwassee River.  Doremus, “The Story of TVA v. Hill, 134-135.  In fact, additional populations were later found in the lower reaches of several tributaries of the Tennessee, although their numbers were small relative to that destroyed by the Tellico Dam.  Id. In 1984, the Fish and Wildlife Service officially downlisted the snail darter to “threatened” and has since acknowledged that it has no plans for ongoing monitoring.  U.S. Fish & Wildlife Service, Final Rule Reclassifying the Snail Darter (Percina tanasi) From an Endangered Species to a Threatened Species and Rescinding Critical Habitat Designation, 49 Fed. Reg. 27510 (July 5, 1984).   
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