Affirmative Action Cheat Sheet
Equal Protection

Federal: 5th Amendment – Due Process
State: 14th Amendment – No state may deny to any person within its jurisdiction the equal protection of the laws.  
Traditional Approach

Rational Basis:
1)
Statutory classification must be based on factors that justify discrimination 
2)
and promote a government interest.
Evolving Approaches

Warren Court (Brown v. Board of Ed.)  

Strict Scrutiny: applies to “suspect classes” including race

1)
Legislative means must be necessary to achieve a

2)
compelling state interest.
Burger and Rehnquist
Intermediate Scrutiny: applies to sex classifications
1)
Legislation must be substantially related to 
2)
important government objectives.
Affirmative Action Rules

Employment actions that appear race neutral, but have a disparate impact are discriminatory. (Griggs)
Weber Test

1)
The plan promotes racial equality in the workplace.  

2)
The plan does not unnecessarily trammel the interests of the white employees. 

3)
The plan does not create an absolute bar to the promotion of white workers.  

4)
The plan is temporary and will cease to exist once the racial ratio in the company matches 
the racial ratio of the community workforce.  

In order to reach the goal of a diverse student body, state schools can consider race as a factor when admitting students.  However, state schools may not use quotas, a number of openings for minority students. (Bakke)
The federal government may set aside a portion of a federal grant and state that it must be used to hire minority-owned businesses. (Fullilove)
If affirmative action is used to remedy prior discrimination, the practices must be related to the practices that caused the previous discrimination.  (Wygant) 

A state university’s admissions affirmative action plan which considers race a determinative factor is unconstitutional.  (Gratz)
Affirmative action plans must contemplate an end.  However, the plan does not need a specific end date.  (Johnson)
Statistical analysis can be used to show past discrimination.  (Johnson)
Past discrimination must be shown to have a “strong basis in evidence.” (Ricci)
