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Case Summary
This case was brought by the families of students in Union Free School District No. 9 in New Hyde Park, New York to enjoin the Board of Education in that district from its practice of directing principals to cause a 22-word, non-denominational prayer to be said aloud by students in the presence of a teacher at the beginning of each day. Engel v. Vitale, 370 U.S. 421, 422 (1962). The New York Supreme Court and the New York Court of Appeals upheld the use of the prayer as Constitutional.  Id. at 423. The United States Supreme Court granted certiorari. Id. Writing for the Court, Justice Black held that the daily recitation of the prayer was a “religious activity” sanctioned and promulgated by the State of New York through the Board of Education and, as such, was “wholly inconsistent” with the Establishment Clause of the First Amendment despite the fact that student’s were not required to participate in the prayer. Id. at 423, 424 and 436.
Section 1: Historical Context of Engle
A. History of Separation of Church and State  

The proper role of religion within the American Democracy has been fiercely debated throughout United States history.  Our Founding Fathers came from a variety of different backgrounds: Adams was a Unitarian; Jefferson an Atheist or Deist; Washington an Anglican; Madison and Monroe both Virginia Episcopalians.  Consequently, it is not surprising that the Constitution does not contain the word “God.”  

The First Amendment provides that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.”  U.S. Const. 1st Amend.  This language serves two main purposes: first, to protect the government from religion; and second, to protect religion from the government.  

A famous saying by the English Minister Roger Williams sums up one of the main defenses for the Separation of Church and State: “Forced Worship Stinks in God’s Nostrils.” The Battle over School Prayer – How Engle v. Vitale Changed America, Bruce J. Dierenfield, page 5 (hereinafter Dierenfield).  It was widely believed by the Founding Fathers that history showed that governmental adoptions of religion had caused untold conflicts, and ultimately resulted in the corruption of both religion and politics.   
The language “the separation between church and state” is not in the Constitution.   Jefferson is credited as having introduced the concept into the interpretation of the religion clauses.  In 1802, “Baptists in Danbury, Connecticut asked [Jefferson] to set aside a national day of fasting to heal the wound of the contentious election that made him President.”  Dierenfield at 12.  In a letter to the Baptists, Jefferson “declared that the First Amendment had erected a ‘wall’ – an impenetrable barrier – between church and state.”  Id. at 12.  In addition, James Madison stated in a letter in 1819 that religion had actually thrived in the United States because of the separation of church and state.  http://www.theocracywatch.org/separation_church_state2.htm.  
B.  The Difference between the Establishment Clause and the Free Exercise Clause

The First Amendment contains two separate clauses regarding religion: the Establishment Clause and the Free Exercise clause.  The Establishment Clause prohibits the government from actively promoting or establishing religion.  The Free Exercise clause prohibits the government from prohibiting the exercise of religion.  In Engle, the holding was based on a violation of the Establishment Clause.  
“It is generally agreed that the Establishment Clause seeks to assure the separation of church and state in a nation characterized by religious pluralism.” The First Amendment, Steven H. Shiffrin and Jesse H. Choper, West Publishing Company, page 562.  This clause was seen largely as a response to the Church of England, which had dominated both politics and religion in England.  

The Establishment Clause prohibits the government from establishing a state religion.  However, it is unclear the reach of the clause.  For instance, it is not clear whether it is a violation of the Establishment Clause when the government refers to “God” on U.S. currency.  Some scholars would argue that the government should never refer to God or religion.  On the other hand, others believe that the Establishment Clause was much more limited, and should only prohibit the government from establishing a national religion.  Federalists argue that the clause merely prevents the federal government from interfering with state establishments of religion.  
C. Previous Supreme Court Cases dealing with the Separation of Church and State 
Engle was one of the most important decisions involving the Separation of Church and State.  For most of American history, the First Amendment did not apply to the states.  Thus, state laws regarding religion were largely upheld.  For instance, in Minersville School District v. Gobitas, 310 U.S. 586 (1940), the Supreme Court held that the children of Jehova’s Witnesses could be expelled for refusing to salute the American flag for religious reasons because the students’ religious beliefs did “‘not relieve [the children] from the discharge of political responsibilities,’ particularly as the clouds of all-out war approached.” Dierenfield. at 43.  But after the make-up of the Supreme Court changed, that decision was overruled in West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943).  This decision opened the door for the Supreme Court to start applying the First Amendment to the states.  
Three major cases were decided in the following few years.  First, in Everson v. Board of Education of Ewing Township, where a New Jersey law allowed reimbursements for public transportation to parents who sent their children to Catholic school, the Supreme Court held in a divided opinion that the law did not violate the Establishment Clause because the money did not go to parochial schools, and the law was a “general program” that assisted parents of all religions.  330 U.S. 1 (1947).  Second, in Illinois ex rel.. McCollum v. Board of Education, where voluntary religious classes were being taught in public school classrooms, the Supreme Court held that the law violated the Establishment Clause because the classes were being taught in tax-supported property and the school was entangled with religion.  333 U.S. 203 (1948).  Finally, in Zorach v. Clauson, where students were allowed to leave public school to attend religious instruction off-campus, the Supreme Court held that this “released time” program was constitutional, and that the government need not be hostile to religion.  343 U.S. 306 (1952). 

D. The Red Scare, McCarthyism, and Patriotism
In the early 1950’s, Americans were fighting a war in Korea against Communists, and the Soviet Union had recently discovered nuclear weapons.  Many people believed communism was a Godless political philosophy that could potentially take over the world.  Under these circumstances, Senator Joseph McCarthy waged a campaign to rid America, and specifically the federal government, of communism.  This led to rampant nationalism and an increase in religious fervor. Many religious groups sought to instill moral values and character in American children by pushing for more religion in public schools.  
Congress responded.  “In 1952, Congress required the president to proclaim a ‘National Day of Prayer,’ which encouraged all Americans to pray at the same time in their own ways.”  Dierenfield at 65.  In addition, “Congress adopted ‘In God We Trust’ as the national motto and incorporated the phrase “under God” into the Pledge of Allegiance.” Id.  “Nationally, 41 percent of public schools had Bible reading, and one-third of them required morning devotions.” Id. 
E. Facts leading up to the case

“In November 1951, in the midst of the Korean War, a rising juvenile crime wave, and disturbing charges of corruption and disloyalty in high places, the New York Board of Regents unanimously adopted the nation’s first government-prepared prayer for public schools.  Id. at 67.  The Regents adopted a non-denominational prayer they believed would “ensure that schoolchildren would acquire ‘respect for lawful authority and obedience to law.’” Id.  The Regents believed the prayer was constitutional because it was non-denominational.  
Lawrence Roth essentially started the case against the Board of Regents.  The Battle over School Prayer – How Engle v. Vitale Changed America, Bruce J. Dierenfield, page 86.   Roth was Jewish, and he was born in Indiana.  Id.  According to him, his older brother had been murdered for being Jewish.  His family moved to New York to escape prejudice.  Years later, upon enrolling his sons in public school and discovering that the school was mandating prayer at the beginning of each day, Roth contacted the local chapter of the American Civil Liberties Union.  Id. at 91. The ACLU took the case with Roth, and began looking for more plaintiffs.  Roth’s neighbor was Engle, a religious man who believed that the Regent’s prayer “undercut what was sacred” because prayer was supposed to be meaningful and personal, and not forced upon children.  Id. at 95.  The class of potential plaintiffs grew to 50 at one point, but then dwindled down “as some [potential plaintiffs] moved away, changed their views, or endured withering criticism from neighbors and clergy.” Id. at 102.  

“The first step to litigation was a written request to the Herricks School Board to halt the regents’ prayer.” Id. at 103.  The request was dismissed, and the case was then filed in court.  Id. at 104.  The Board defended its policy, and bragged to the court that it had “received 2,361 pieces of mail supporting the prayer.” Id. at 106.  

Roth’s family was especially hard hit by the lawsuit.  Roth was ridiculed in many different forums, and accused of being Godless, anti-American, and a communist.  Id. at110.  In addition, his sons were ridiculed at school, and were frequently in fights.  Id. at 108.  At times they resented their father for bringing the lawsuit.  Id. 
F. Amicus Curiae Groups in Engle 

There were a number of amicus briefs filed in this case, which is not surprising considering the controversial nature of the issue. Some of the more prominent groups filing briefs were the American Ethical Union, the Synagogue Council of America and the National Community Relations Advisory Council, the American Jewish Committee and the Anti-Defamation League of B’nai B’rith. The American Ethical Union is the umbrella organization for the Ethical Culture movement in the United States which is based on the idea living a moral life guided by principles of ethical conduct similar to those of Taoism and Buddhism. “Statement on Ethical Culture,” http://aeu.org/library/articles/Ethical_Culture.pdf. The Synagogue Council of America was an organization of Jewish Synagogue associations, which dissolved in 1994. “Guide to the Record of the American Synagogue Council of America,” http://www.cjh.org/academic/findingaids/ajhs/nhprc/SCA02.html. The National Community Relations Advisory Board is the name under which the Jewish Council for Public Affairs was founded under in 1944. “About the JCPA,”  http://www.jewishpublicaffairs.org/organizations.php3?action=printContentItem&orgid=54&typeID=1366&itemID=21761.  The American Jewish Committee was founded in 1906 with the mission of “Defending the rights of Jews all over the World.”  “Who We Are,” http://www.ajc.org/site/c.ijITI2PHKoG/b.789093/k.124/Who_We_Are.htm. Finally, the Anti-Defamation League is a non-governmental organization founded in 1913 by the Independent Order of B’nai B’rith order to "fight anti-Semitism and all forms of bigotry, defend democratic ideals and protect civil rights for all." “About the Anti-Defamation League, ” http://www.adl.org/about.asp?s=topmenu. 

Section 2: The Case
Writing for the Court, Justice Black held that the daily recitation of the prayer was a “religious activity” sanctioned and promulgated by the State of New York through the Board of Education and, as such, was “wholly inconsistent” with the Establishment Clause of the First Amendment despite the fact that students’ were not required to participate in the prayer. Id. at 423, 424 and 436.

The initial action in Engle was brought in the New York Supreme Court by the families of students in Union Free School District No. 9 in New Hyde Park, New York to enjoin the Board of Education in that district from its practice of directing principals to cause a 22-word, non-denominational prayer to be said aloud by students in the presence of a teacher at the beginning of each day. Id. at 422. The families argued that the prayer violated the Establishment Clause.  Id.  The New York Supreme Court and the New York Court of Appeals upheld the use of the prayer as Constitutional, the United States Supreme Court granted certiorari. Id. at 423. 
At the recommendation of the State Board of Regents (an agency created by the State Constitution to which the New York Legislature granted power to oversee the State’s public school system) the Board of Education in Union Free School District No. 9 had adopted a daily practice of each class reciting a prayer at the beginning of the school day. Id. The prayer was written by the state officials sitting on the Board of Regents as a part of their “Statement on Moral and Spiritual Training in the Schools.” Id. The prayer reads as follows:


Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings 
upon us, our parents, our teachers and our Country.

Id. at 422.
A. New York’s Arguments

In upholding the practice of reciting the prayer as constitutional, the New York courts relied heavily on the fact that students were not required to participate in the prayer or even be present as it was recited. Id. at 423. The trial court’s opinion made clear that the Board of Education must set up a system to protect those who objected to the prayer. 191 N.Y.S.2d 453. Under such a system, neither teachers nor any school authority were allowed to comment on participation or non-participation of any student in the prayer. Id. The trial court specified that non-participation could either take the form of remaining silent during the prayer or being excused entirely from the program. The system also required the Board to choose at least one of a list of alternatives for students who wished to be excused from the prayer. The possible alternatives included a provision that students participating in the prayer proceed to a “common assembly” while non-participants go to other class rooms, that objecting students be allowed to arrive at school a few minutes later or attend separate opening exercises, or “any other method which treats with equality both participants and non-participants.” Id.  
In addition to focusing on the non-compulsory nature of the recitation of the prayer, New York’s argument was largely based on the contention that the prayer was nondenominational and did not officially establish any particular religious beliefs. This argument is premised on the brevity and vague language of the prayer being sufficient to encompass a wide-variety of religious beliefs. The public comment made by the Regents upon publication of the “Statement on Moral and Spiritual Training in the Schools” that “We believe that this Statement will be subscribed to by all men and women of good will” evinces, at least to some extent, this was indeed the Board’s intent. Engel, 370 U.S. at 423.  

B. The Court’s Reasoning

Ultimately the Court rejected both of New York’s arguments. Justice Black noted that the Establishment Clause does not depend upon any showing of direct governmental compulsion. Id. at 430. Rather, the official governmental endorsement for a particular religious belief resulted in an impermissible “indirect coercive pressure” for religious minorities to conform to the state-approved religion. Id. 

In response to the second argument that the “prayer is so brief and general that there can be no danger to religious freedom in its governmental establishment,” the Court quotes James Madison, author of the first Amendment: 

It is proper to take alarm at the first experiment with our liberties. Who does not see that the same authority which can establish Christianity, in exclusion of all other Religions, may establish with the same ease any particular sect of Christians, in exclusion of all other Sects? That the same authority which can force a citizen to contribute three pence only of his property for the support of any one establishment, may force him to conform to any other establishment in all cases whatsoever.

Id. at 436. 
The Court also responds to other arguments presented in amicus briefs in support of the State. One such argument was that the Court was being hostile towards religion and prayer. Justice Black responded to this argument by noting the Establishment Clause’s “first and most immediate purpose” is rested on the belief “that a union of government and religion tends to destroy government and to degrade religion.” Id. at 431. The Court noted that state sponsorship of religion had led to people losing respect for any religion promoted by government as it “is too personal, too sacred, too holy to permit its ‘unhallowed perversion’ by a civil magistrate.” Id. at 431.  In addition, the Court also pointed out that the First Amendment was actually adopted in the spirit of protecting religion from government intrusion, not as in effort to diminish or destroy it. Id. at 432. 
A detailed history of the Establishment Clause and its purposes and origins is also laid out in the opinion. The Court notes that throughout history governmentally established religions and religious persecutions have gone hand in hand. Id. at 432. To wit, religious persecution in the form of criminal prosecution for deviance from the practices supported by the Church of England was the very reason many of the American colonists fled England for the new continent. Id. at 433. Justice Black asserted that this fact was in the forefront of the Framers’ minds when they drafted the Constitution.  Id. at 429.
The Court is careful to drop a footnote, however, that there is “nothing in the decision reached here that is inconsistent with the fact that school children and others are officially encouraged to express love for our country by reciting historical documents such as the Declaration of Independence which contain references to the Deity.” Id. Fn. 21. The Court explained that these sorts of exercises are markedly different form the practice adopted by New York in this case as they serve a patriotic and ceremonial purpose and espouse no sort religious exercise. Id. 
C. Douglas’ Concurrence


In his concurring opinion Justice Douglas noted that the Court is generally careful to treat constitutional questions in their narrowest form. Id. at 437 (J. Douglas, Concurring). In this case, though, Justice Douglas argues that the financing of a religious exercise by the government is unconstitutional no matter what form it takes. Id.

Justice Douglas argued that the school’s authorization of the prayer did not “establish religion” in the strictly historical meaning of that phrase. Id. at 452. Moreover, Justice Douglas noted that the prayer is not a proselytizing one and, indeed, is not all that much different from how the Crier opens hearings at the Supreme Court (God save the United States and this Honorable Court). Id. at 439. However, he argued that because the person leading the prayer was on the public payroll, there was an inherent divisiveness “inserted into our communities” by the government. Id. at 441 and 442. Justice Douglas noted that the petitioners were of varying religious and cultural backgrounds, including one agnostic. Id. He further argued that the First Amendment teaches that all religions are served when the government is neutral on matters of religion. Id. at 443.  


Justice Douglas cited Justice Rutledge’s dissent in Everson v. Board of Education, in which the Court upheld the use of public funds for the bus fares of parochial school children. Rutledge argued that even though he wanted to ensure that children would get to school safely, “[p]ublic money devoted to payment of religious costs, educational or otherwise, brings the quest for more. It brings to the struggle of sect against sect for the larger share or for any.” 330 U.S. 1, 17. Rutledge concluded that “[t]he end of such strife cannot be other than to destroy the cherished liberty.” Id. 
D. Justice Stewart’s Dissent


In Justice Stewart’s dissent, he argued that the prayer was constitutional because it was non-compulsory.  He stated, “I cannot see how an ‘official religion’ is established by letting those who want to say a prayer say it. On the contrary, I think that to deny the wish of these school children to join in this prayer is to deny them the opportunity of sharing in the spiritual heritage of our Nation.” Id. at 445 (J. Stewart dissenting).

Douglas further argued that the Court’s review of the history of the Church of England and the Book of Common Prayer was not useful because the case did not involve the establishment of a governmental religion. Id. 445 and 446.

Douglas also noted several other instances of the government promoting religion: (1) the presence of “In God We Trust” on all of the nation’s coins; (2) the 1954 Congressional adoption of “under god” in the Pledge of Allegiance; (3) the opening call of the Supreme Court, (4) both the United States Senate and House of Representatives open their sessions with prayer; and (5) each President has asked for God’s help and protection upon assuming office (quoting several of them in footnotes). Id. at 446 – 449. In closing, Justice Stewart wrote that just as he does not believe that the Congress, the President or the Supreme Court had violated the Constitution in any of these practices, he did not believe that New York had either. Id. at 450.
Section 3: Reactions to Engel

The ruling in Engel was a landmark victory for church-state seperationists who marked it as the beginning of a new era in First Amendment doctrine. Other Free Encyclopedias Law Library, Engel v. Vitale, http://law.jrank.org/pages/6483/Engel-v-Vitale.html.  However, not everyone was happy with the ruling. In fact, polls showed that Engel and the related decision in 1963 in Abington School District v. Schempp, which struck down Bible readings in public schools, were opposed by large majorities of the American people. Rothgerber Johnson & Lyons LLP, Engel v. Vitale, http://www.churchstatelaw.com/commentaries/engelvvitale.asp. Many conservatives argued that the Supreme Court’s decision in Engle marked the “beginning of America’s downfall.” Dierenfield at 1.  These conservatives argue that many modern day problems – such as “illegitimate births, the divorce rate, drug use, racial unrest, public protests, and violence” – are all a result of taking prayer out of school.  Id.  For the next four decades, public anger brought many calls for a constitutional amendment to restore what Engel “took away.”  Other Free Encyclopedias Law Library, Engel v. Vitale, http://law.jrank.org/pages/6483/Engel-v-Vitale.html. None has succeeded.  Nor has the Court overruled these cases.

Despite the ruling in Engel, many school boards continued to offer prayers at school events, such as graduation ceremonies and athletic events. As a result, the Supreme Court revisited the issue of school prayer a number of times. Id.  In 1992, in Lee v. Weisman, the Supreme Court held that a high school principal acting in accord with school board policy violated the Establishment Clause by inviting a local clergyman to deliver a nonsectarian prayer at graduation.  505 U.S. 577.  In response to this ruling, school boards around the United States reconsidered their policies but some remained adamant about permitting prayers at school events. Other Free Encyclopedias Law Library, Engel v. Vitale, http://law.jrank.org/pages/6483/Engel-v-Vitale.html.

In another landmark case, Santa Fe Independent School District v. Doe, 530 U.S. 290, 120 S.Ct. 2266, 147 L.Ed.2d 295 (2000), the Court ruled that the school had sponsored a religious prayer that violated the First Amendment. The prayer had been delivered over a school microphone by a student and supervised by a school faculty member at a football game in accordance with school policy. The Court concluded that the prayer was public speech and subject to the Establishment Clause. 


The Santa Fe decision made it clear that the Engel reasoning applied to school events. Other Free Encyclopedias Law Library, Engel v. Vitale, http://law.jrank.org/pages/6483/Engel-v-Vitale.html.  The school district had argued that students had not been coerced to pray because the students did not have to attend the football game. Id.  The Court found otherwise, pointing out that some students, such as cheerleaders, football players, and members of the band, had to attend. Id.  The Court concluded that the "Constitution demands that schools not force on students the difficult choice between whether to attend these games or to risk facing a personally offensive religious ritual." Santa Fe, at 292.

Other cases striking down prayer in school include Chamberlin v. Bd. of Pub. Instruction, 377 U.S. 40 (1964), which held that it was unconstitutional to read the bible and recite the Lord's Prayer in public school; Stone v. Graham, 449 U.S. 39 (1980), which disallowed a state law requiring posting of the Ten Commandments in public school classrooms; and Treen v. Karen B., 455 U.S. 913 (1982), which held that a statute authorizing student volunteers to lead classroom prayers in a public school violated the Establishment Clause.



Certain religious activities in school, however, have still been permitted. For instance, states enacted laws providing for a moment of silence during which public school students could pray. In 1985 the Supreme Court addressed the constitutionality of one such law in Wallace v. Jaffree, 472 U.S. 38 (1985). The court held that the statute authorizing a daily period of silence in public schools for meditation or voluntary prayer was an endorsement of religion lacking any clearly secular purpose, and thus violated the Establishment Clause. Rothgerber Johnson & Lyons LLP, Engel v. Vitale, http://www.churchstatelaw.com/commentaries/engelvvitale.asp. However, subsequent “minute of silence” laws have generally survived legal challenges. One example is Virginia's minute of silence law, which requires children to begin the school day with a minute to "meditate, pray or engage in silent activity." In July 2001, a panel of the 4th U. S. Circuit Court of Appeals upheld the constitutionality of the law, noting that it "introduced at most a minor and nonintrusive accommodation of religion," and because it allowed any type of silent reflection and served both religious and secular interests. Rothgerber Johnson & Lyons LLP, Engel v. Vitale, http://www.churchstatelaw.com/commentaries/engelvvitale.asp. The U. S. Supreme Court denied cert, thus upholding Virginia's law. Id.  Legal observers predicted the law's success would lead to more such legislation in other states; as many as 18 states already permit moments of silence under law. Id.

To clarify the circumstances in which public high school students may gather for religious purposes, including prayers, Congress in 1984 enacted the Equal Access Act, which provides student-led religious groups the same right of access to school facilities for their meetings as is enjoyed by other student-led non-religious groups. Id. In 1990 the law was upheld against constitutional challenge in Board of Education v. Mergens, 496 US. 226 (1990). Then, in Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001), the court held that a refusal to let a Christian Club meet on public school property violated the Constitution.
A. Modern Day Controversies


While subsequent cases to Engel have mostly strengthened the ban on prayer in public school, the separation of school and religion has not completely come to an end. There are some areas where the law is not yet settled. For instance, it is still disputed whether the law can mandate that students say the Pledge of Allegiance in public schools because the Pledge of Allegiance contains the words “Under God.” The words “Under God” were not originally part of the Pledge, but were added by Congress in 1954.  Enotes.com, School Prayer/Pledge Of Allegiance, http://www.enotes.com/everyday-law-encyclopedia/school-prayer-pledge-allegiance.  
Since the 1940s, the courts have held that it is constitutional to say the pledge of allegiance at school provided that it is voluntary. Enotes.com, School Prayer/Pledge Of Allegiance, http://www.enotes.com/everyday-law-encyclopedia/school-prayer-pledge-allegiance.  

“The Pledge of Allegiance is one of the nation's most honored secular symbols, viewed by many in the same light as the National Anthem.” Id.  Written in 1892 by the socialist Francis Bellamy, the Pledge of Allegiance first appeared in a national family magazine, Youths' Companion. Id.  


There is a rich history of cases involving the pledge of allegiance.  For instance, in the 1930s, West Virginia passed legislation mandating compulsory saluting of the flag and recitation of the pledge. West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943).  After members of Jehovah's Witnesses objected on religious grounds, those students were expelled from school and their parents brought suit contending that the law infringed upon their religious beliefs, which they said required them not to engage in secular practices. Id. The state law was then struck down because the law violated the First and Fourteenth Amendment.  Id. 


Many schools ignored the Supreme Court’s ruling that the recitation of the pledge had to be voluntary. High-profile cases in the late 1990s involved lawsuits against schools that instituted mandatory requirements and punished students who did not comply. Enotes.com, School Prayer/Pledge Of Allegiance, http://www.enotes.com/everyday-law-encyclopedia/school-prayer-pledge-allegiance.  For instance, in 1998, the ACLU filed a federal lawsuit against a school in San Diego, California after school officials required a dissenting student to stand silently during the pledge, leave the classroom, or face detention. Id.  The case was settled out of court and the school district agreed to change its policy. Id. 


Interest in the issue intensified again in 2001 following terrorist attacks upon the United States in September of 2001. Id.  Secretary of Education Rod Paige urged students to partake in an annual nationwide Pledge of Allegiance in October 2001 and many schools opted to participate. Id.  The terrorist attacks prompted states and school districts to revive long-dormant laws requiring students to recite the pledge. Id.


The constitutionality of reciting the Pledge of Allegiance in public school has recently become the main topic of controversy. For instance, in Newdow v. U.S. Congress, 328 F.3d 466 (2002), the court held that both the 1954 Act of Congress adding Under God to the Pledge of Allegiance and a public school's practice of teacher-led recitation of the Pledge violated the Establishment Clause. Subsequently, in Elk Grove Unified School Dist. v. Newdow, 542 U.S. 1 (2004), the Supreme Court threw out the case based on standing because the plaintiff did not have legal custody of his daughter. Moments after the Supreme Court's ruling was announced students at Elk Grove Elementary School recited the Pledge of Allegiance. Robert Longley, High Court Dismisses ‘Under God’ Pledge Case, http://usgovinfo.about.com/od/rightsandfreedoms/a/pledgeruling.htm. In a concurring opinion, Justices Rehnquist, O'Connor and Thomas wrote that if the case had been decided on its merits, they would have upheld the words "under God" as constitutional. Id.
B. The Law since Engel 


The Supreme Court has not banned religion from schools entirely.  Instead, it has held that context is critical in determining what is permissible and impermissible. School Prayer/Pledge Of Allegiance, http://www.enotes.com/everyday-law-encyclopedia/school-prayer-pledge-allegiance.  The Supreme Court has never banned students from praying voluntarily and privately on their own; students simply must pray without the guidance or coercion of school authorities. Id.  For instance, the federal Equal Access Act allows religious student groups to meet after school like other student clubs.  In addition, the study of religion is also constitutionally permitted. Id.


Between 1971 and 1990 the Supreme Court used a three-part test to determine whether state programs involving religion were permitted under the Establishment Clause. School Prayer/Pledge Of Allegiance, http://www.enotes.com/everyday-law-encyclopedia/school-prayer-pledge-allegiance.  The standard, first announced in Lemon v. Kurtzman, 411 U.S. 192 (1971), is referred to as the Lemon test, and has three conditions for policies regarding religion in school: 1.) that it has a secular purpose, 2.) that it has a primary effect that neither advances nor inhibits religion, and 3.) that it does not excessively entangle government with religion. In the 1990s, the Supreme Court refused to apply this test.  School Prayer/Pledge Of Allegiance, http://www.enotes.com/everyday-law-encyclopedia/school-prayer-pledge-allegiance.  By 2001, the test for compliance with the Establishment Clause generally required that a school policy demonstrate a secular purpose that neither advances nor inhibits religion in its principal effect. Id.  Courts continued to carefully scrutinize such policies to see that they did not endorse, show favoritism toward, or promote religious ideas. Id.

C. Using the Political System


School prayer advocates have made numerous attempts since Engel to use politics to advance their agenda. In June 1998, House members voted 224 to 203 in favor of a school prayer amendment, but that was not enough to meet the two-thirds majority needed for approval.   School Prayer/Pledge Of Allegiance, http://www.enotes.com/everyday-law-encyclopedia/school-prayer-pledge-allegiance. 


Another Congressional effort, however, has borne more success for school prayer advocates. Id.   In 1984, with strong backing from conservative religious groups, Congress passed and President Ronald Reagan signed the Equal Access Act. Id.  This law requires any federally funded public secondary school to allow all school clubs, including religious organizations, equal access to facilities, but instructs teachers and officials not to encourage or solicit participation in these activities.


In addition, members of Congress have attempted but failed to pass the Constitutional Restoration Act.  This Act would limit the power of the courts to deny religion in the public sphere. The Act was filed on March 3, 2005 by Senator Richard Shelby (R-AL) and Representative Robert Aderholt (R-AL). The bill states that: 


“The Supreme Court shall not have jurisdiction to review, by appeal, writ of certiorari, 
or otherwise, any matter to the extent that relief is sought against an entity of Federal, 
State, or local government, or against an officer or agent of Federal, State, or local 
government (whether or not acting in official or personal capacity), concerning that 
entity's, officer's, or agent's acknowledgment of God as the sovereign source of law, 
liberty, or government.” 
The bill would impeach judges or other court officials that violate its provisions.

Supporters of the bills, largely conservative Republicans, claim that the legislation re-asserts the original meaning of the First Amendment and the principle of limited government power over rights of conscience and religion. Wikipedia, Constitutional Restoration Act, http://en.wikipedia.org/wiki/Constitution_Restoration_Act.  Opponents of the bill have expressed concern that the bill would repeal the applicability of the First Amendment to state and local governments by rendering it impossible to appeal constitutionally questionable state decisions beyond the state level. Id. The Act has been viewed by critics as an attempt to advance the cause of Dominionism by conservative evangelical Christian Republicans. Id.  

D. What’s Next?


The legal battles surrounding the separation of church and state are ongoing and unlikely to subside in the near future. Representation on both sides has been rooted in strong internal moral beliefs. Because opinions are so strong on the subject, many advocacy groups have been formed on both sides of the spectrum that have taken an active role in using the legal system to further their interests. The American Civil Liberties Union (ACLU) for instance advocates for the separation of church and state and has filed briefs in a few of the major cases that have gone to the Supreme Court. See http://www.aclu.org. There is also a large organization named Americans United for Separation of Church and State, which uses the court system to further their goal of enforcing a separation of church and state through the courts by initiating lawsuits and providing counsel. See http://www.au.org. 
The American Family Association, on the other hand, is one of the largest pro-family organizations.  It takes a Christian perspective on legal issues, making them a large opponent in the fight for separation of church and state. See http://www.aaf.net. Another pro-family movement is the Eagle Forum, which states in its mission statement, “We support congressional action to curb the Imperial Judiciary by refusing to confirm activist judges and by withdrawing jurisdiction from the federal courts over areas where we don’t trust them, such as the Pledge of Allegiance, the Ten Commandments, the Boy Scouts, and the definition of marriage.” See http://www.eagleforum.org. The American Center for Law and Justice is another opponent, who activates their religious messages through the law. The group’s mission statement state the following: “By focusing on U.S. constitutional law, European Union law and human rights law, the ACLJ and its affiliated organizations are dedicated to the concept that freedom and liberty are universal, God-given and inalienable rights that must be protected.”  See http://www.aclj.org/Default.aspx. On their website, they characterize their organization as specifically in opposition to the ACLU. Id.


With large organizations so dedicated and opposed to the separation of church and state, the controversies surrounding the separation of church and state, and specifically prayer in school, will likely continue. 
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