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On June 11, 1997, attorneys Diane Redleaf and Robert Lehrer, with the support of the 
Chicago Lawyers’ Committee for Civil Rights Under Law, filed a class action lawsuit against the Illinois Department of Children and Family Services (hereinafter referred to as “DCFS”).  They represented more than 150,000 parents and child care professionals in challenging the constitutionality of DCFS policies and procedures.  Family Defense Center, Dupuy Case Timeline, http://www.familydefensecenter.net/images/stories/FDC/Supremecourt/dupuy_

timeline_4.pdf (accessed on Sept. 17, 2009).  The suit did not seek money damages.  The attorneys, inspired by the Plaintiffs, brought the lawsuit because “they genuinely believe[d] the system ought to change.” Dateline NBC, “Clearing Names” (NBC May 4, 2001) (TV broad.).
In short, the complaint charged that DCFS denied the Plaintiffs their due process rights because investigations into child abuse and neglect required only a low burden of proof and hearings were impermissibly delayed.  Family Defense Center, Dupuy v. Samuels: Overview and History, http://www.familydefensecenter.net/dupuy-v.-samuels-families-rights/dupuy-v.-samuels-a-landmark-child-welfare.html (accessed on Sept. 17, 2009).  A later claim alleged that DCFS “safety plans” were unconstitutional and disrupted a family’s right to stay together pending the outcome of a DCFS investigation.  Id. 
I. Overview of the Department of Children and Family Services

The Department of Children and Family Services is best known for its child protection services.  DCFS is statutorily required to protect the health, safety and best interests of the child in all situations.  Dupuy v. McDonald, 141 F. Supp. 2d 1090, 1092 (N.D. Ill. 2001).  Along with providing preemptive services to children, DCFS is also required to provide protective services to a child who has been abused or neglected.  Id.  In doing so, DCFS is the state agency charged by statute with the duty of investigating allegations of child abuse and neglect.  Id.  In most situations, the Department’s protective services begin with a report of abuse or neglect to the Child Abuse Hotline.  Department of Children & Family Services, Child Protection, http://www.state.il.us/dcfs/index.shtml (accessed on Sept. 17, 2009).  The Hotline call is directed toward one of DCFS’ operational divisions, the Division of Child Protection (hereinafter referred to as “DCP”).  McDonald, 141 F. Supp. 2d at 1093.  

Upon receiving a call, a DCP operator must determine whether the following minimum criteria are met: (1) the alleged victim is under the age of 18; (2) the person allegedly responsible in an eligible perpetrator, such as an immediate family member or a person responsible for providing care, or a person residing in the home where care is being provided; (3) there are specific incidents of alleged abuse or neglect which cause harm or substantial risk of injury to the child; and (4) the alleged victim has been harmed or is in substantial risk of harm.  Id. at 1094-95.

In order to provide a record, the State Central Register is maintained.  “The State Central Register (hereinafter referred to as “SCR”) is a subdivision of DCP that maintains a computerized listing of information regarding allegations of abuse or neglect, including the determination that an allegation of abuse or neglect has been indicated against a particular named perpetrator.”  Id. at 1093.  The Child Abuse and Neglect Tracking System (hereinafter referred to as “CANTS”) is one of the computerized tracking systems maintained by SCR.  Id.  

Once the DCP operator makes the determination that there is a need for further investigation into an abuse or neglect allegation, the Hotline operator must complete a CANTS 1 form and assign the case an SCR number.  Id. at 1095.  An SCR number is assigned based on the specific allegation.  Id.  The CANTS 1 form includes information such as the alleged perpetrators, the other adults in the alleged victim’s home, and the name of the person making the report.  Id.  At this point, the alleged victims, the alleged perpetrator, and the other adults in the home are considered to be “subjects” of the investigation.  Id.  The SCR transmits the completed CANTS 1 form to a local DCP investigator who then has 24 hours to begin the investigation.  Id.  After the initial interview with the child, the DCP investigator is required to complete a Child Endangerment Risk Assessment Protocol (hereinafter referred to as “CERAP”).  Id.  This CERAP provides a basis for the severity of the risk to the child.  Id.  The preliminary investigation will continue for no more than 14 days to determine if there is reasonable cause to believe that the child was a victim of abuse or neglect.  Id.  If there is reasonable cause to believe that a child was victimized, a formal investigation process will begin.  Id. at 1095-96.
DCFS requires that during a formal investigation, the investigator must have in-person contact with not only the alleged victim and perpetrator, but also with the alleged victim’s caretaker.  Id. at 1096.  It is during the formal investigation that any “subjects” of the investigation are provided with a Notification of a Report of Suspected Child Abuse and/or Neglect (hereinafter referred to as “CANTS 8”) form.  Id.  Although the CANTS 8 form advises the “subject” that there is an ongoing investigation, the CANTS 8 form neglects to provide information on the specific allegations, the name of the suspected perpetrator, or information on the investigative process.  Id.  

By law, the formal investigation process is to be completed within 60 days.  Id.  At the conclusion of the investigation, the investigator can make two findings: (1) a report can be “unfounded” when there is no credible evidence that the child was abused or neglected; or (2) a report can be “indicated” when there is credible evidence that the child was abused or neglected.  Id.  Credible evidence means that the facts gathered by the investigator would lead a reasonable person to believe that a child has been abused or neglected.  Id.  Once the DCP supervisor reviews the investigator’s recommended finding, the investigator completes a CANTS 2 Final Finding Report form and forwards it to the SCR where it is registered as indicated or unfounded.

II. Challenged Policies
The Plaintiffs challenged many DCFS policies, including notices regarding indicated reports, retention of indicated reports, the appeals process, the effect of indicated reports on employment and licensure, and safety and protective plans. 
a. Notices Regarding Indicated Reports

If a DCP investigator determines that there is credible evidence that a child was abused or neglected, the report is deemed “indicated.”  McDonald, 141 F. Supp. 2d at 1097.  At the time of the preliminary injunction hearing, the child care worker, via SCR Notice, is informed that he or she is identified as the person responsible for the child abuse or neglect.  Id. at 1098.  The SCR Notice does not inform the worker of any facts of the alleged incident or the amount of time in which the finding would remain in the SCR.  Id.  The SCR Notice does provide the worker with an explanation of the 60-day appeal process, but does not present the consequences of missing the 60-day deadline.  Id.  Furthermore, the SCR Notice neglects to inform the worker that the indicated finding would be sent to his or her employer and that his or her licensing entity, if any, would be also notified of the report.  Id.
b. Retention of Indicated Reports


According to Illinois Statute, each allegation is designated a category.  Id. at 1099 (citing 325 ILCS 5/7.14).  Category 1 includes the most serious allegations, such as the death of a child and sexual penetration.  Id.  The retention time for Category 1 allegations is 50 years.  Category 2 allegations include serious physical injury and child molestation and require a retention time of 20 years.  Category 3 includes all other allegations and a retention time of 5 years.  Id.  The statute also indicates that at the time of the expiration of the retention period, the indicated report must be expunged from the SCR.  Id. 

c. Appeals Process


There is a three-step appeals process in place.  McDonald, 141 F. Supp. 2d at 1100.   The first step is the initial request for review or “exchange of information.”  Id.  The child care worker has 60 days to file an appeal from the time the SCR Notice is received.  Any request for appeal made after the 60-day deadline is dismissed.  Id.  During this initial step, the worker is provided with a redacted copy of the investigative file.  Id.  The second step is an internal review of the indicated report.  Id.  The internal review team is compromised of individuals who have had no prior involvement in the case.  Id.  At the completion of the 30- day review, workers have only 15 days to appeal the decision.  Id.  The third and final step is an administrative hearing conducted by the Administrative Hearings Unit (hereinafter referred to as “AHU”).  Id.  The hearing must be scheduled within 30 days of the worker’s written notice stating that the issue was not resolved to his or her satisfaction.  Id. at 1101.  Often, hearing dates are not scheduled on a timely basis due to the backlog of hearing requests.  Id.  Workers are not afforded the opportunity to obtain a stay against the inclusion in the SCR of an indicated report against them during the lengthy appeals process.  Id. 
d. Employment and Licensure Based on Indicated Reports


DCFS issues licenses for several types of child care facilities.  McDonald, 141 F. Supp. 2d at 1102.  In addition to licensing child care facilities, DCFS monitors the licensees for compliance with the licensing standards.  Id.  Any reports of abuse or neglect against a licensed facility are subject to investigation by both DCP and a DCFS licensing representative.  Id.  DCFS licenses are subject to renewal on a three to four-year basis.  Id.  An indicated report of abuse or neglect may be used against an individual in license revocation actions.  Id. at 1103.

DCFS is required to disclose indicated reports to the licensed employers of any person who has an indicated report against him or her.  Id.  If an individual is indicated based on an allegation of abuse or neglect, the individual is presumed by DCFS as not suitable for child care work.  Id.  When a worker is presumptively unsuitable for work, DCFS requires that the licensing representative or employer take action.  Id.  By statute, a person who is considered unsuitable for work is afforded the opportunity to present evidence refuting any allegation.  Id. at 1104.  The employer may terminate the worker’s employment or either the employer or licensing representative may request a waiver of unsuitability.  Id.  
If the employer or licensing representative decides to request a waiver of unsuitability, they will present evidence to DCFS as to why the worker should remain an employee or licensee.  Id.  DCFS is awarded the discretionary power to deny a waiver.  Id.  DCFS does not provide any directives defining the circumstances under which presumed unsuitability will or will not be waived.  Id.  Furthermore, DCFS does not issue a notice to the employee or licensee when a request for a waiver is denied.  Id.  All denials are unappealable.  Id.  If a waiver is granted, often times there are significant delays in the process.  Id.  

e. Safety and Protective Plans


While an investigation is pending, DCFS employs a variety of protective or safety plans.  McDonald, 141 F. Supp. 2d at 1104.  These plans are enabled to try and help keep children safe under certain specific conditions.  Often times protective plans are used in licensed facilities to prevent the alleged perpetrator from contact with the children.  Id.  Protective plans may also include measures such as restricted hours of operation or the hiring of additional staff.  Id. at 1106.   Such plans may be put into use at the time the DCP investigator makes initial contact with the alleged victim; a formal investigation does not need to be underway.  Id. at 1004.
CERAP safety plans are similar to protective plans but can be used in family situations.  Id. at 1106.  Safety plans may require that certain family members be removed from the home.  Id.  DCFS rules lack any information about the implementation of safety plans.  Id.  Protective and safety plans have no prescribed durational limit and are not appealable at any time.  Id.  Although DCFS provides that protective and safety plans are voluntary, the failure of a licensed facility or family to follow one can result in the removal of a child from his or her home or residential facility.  Id.   
f. Example of the Investigative and Appeals Processes: Plaintiff A.H.

In August 1996, S.N. hired A.H. to care for S.N.’s child, P.O., in S.N.’s home.  McDonald, 141 F. Supp. 2d at 1106.  A.H. would often spend the night at S.N.’s home when S.N. was out of town.  Id.  P.O. suffered from a seizure disorder, during which his body would stiffen, his eyes would roll back, he would cry abnormally, and he would appear unresponsive for several minutes.  Id.  Prior to September 19, 1997, A.H. had never witnessed one of P.O.’s seizures.  Id. 

On September 19, 1997, A.H. spent the night at S.N.’s home while S.N. was out of town.  Id.  That night, at 1:30 a.m., A.H. awoke to a loud noise followed by P.O.’s screaming.  Id.  A.H. found P.O. in his room with a rigid face, unable to focus, and trying to stand up on his right leg because his left leg was twisted to one side.  Id.  S.N. arrived home shortly thereafter, and around 8:30 a.m., the two women took P.O. to the hospital, where P.O.’s father, J.O., met them.  Id. at 1107.

An X-ray showed P.O. suffered a fracture in his left femur.  Id.  A.H. testified that she was asked in a hostile manner as to what led to the injury.  Id.  P.O. remained in the hospital for four days, during which a social worker interviewed A.H. and questioned her on how P.O.’s fracture had occurred.  Id.  A.H. was also asked about her relationship with S.N.’s family and if she had any prior contacts with DCFS.  Id.  On September 22, 1997, medical personnel made a call to the DCFS hotline reporting the September 19th incident, and Martin Acevedo was assigned to investigate the case.  Id.  

At the first interview, both S.N. and P.O. were present at S.N.’s home while A.H. was questioned.  Id.  A.H. was given a copy of a “Notification of a Report of Suspected Child Abuse and/or Neglect” form (CANTS 8) that informed her that an investigation was opened and if credible evidence of child abuse and /or neglect was found, the report would stay on file with the SCR for a minimum of 5 years.  Id.  The form also stated that the information in the SCR was confidential and that she would be notified in writing of the outcome of the investigation.  Id.  The form did not indicate that A.H. was considered a suspect.  Id. 
During the interview, A.H. indicated that she thought the injury may have been caused by P.O. catching his foot in the crib rails during the seizure.  Id.  A.H. testified that Acevedo appeared to not pay attention to her or P.O.’s efforts to interact with her.  Id.  At that same interview, S.N. told Acevedo that A.H. provides “exceptional care for her son and that she had no concerns or complaints about A.H.”  Id.   P.O.’s father also told Acevedo that A.H. was an “exceptional nanny” and a “nice person.”  Id. at 1108.  Another reference said A.H. had provided excellent care for his child.  Id.  Acevedo informed A.H. that she would be barred from caring for P.O. if a finding was made against her.  Id. at 1107.
The record makes no indication that Acevedo contacted the subjects of the report or collateral contacts of the report in October or early November.  The next interaction with the subjects did not occur until November 12, when Acevedo arrived at S.N.’s house unannounced and was “livid” to find A.H. there caring for P.O.  Id. at 1108.  A.H. testified that Acevedo claimed that A.H. had abused P.O. and told S.N. she could not care for P.O. anymore.  Id.  S.N. objected, to which Acevedo threatened he would charge S.N. with neglect if she continued to employ A.H.  Id. 

Acevedo interviewed one of P.O.’s treating physicians at the hospital who opined that A.H.’s explanation of the injury was “not plausible.”  Id.   A second doctor stated that it was unlikely, but based on the medical history of the child, the nature of the injury and his interactions with family, “there exists a possibility that the cause of the fracture was accidental.”  Id.   P.O.’s pediatrician also told Acevedo that the injury could have occurred in that manner during a seizure and wrote a letter stating “it is my strong opinion that P.O. was not the subject of child abuse from the baby sitter.” Id.  S.N.’s father, a retired surgeon, also concluded that the injury was caused by catching his leg in the bars of the crib during the seizure.  Id.  

Acevedo indicated A.H. of child abuse, and her name was placed in the SCR.  Id. at 1109.  Prior to the indicated finding, Acevedo’s notes indicate that on November 24 he told A.H that she would receive a letter with the results of his investigation and of her right to appeal.  Id.  A.H. testified she never received the letter, and the file contains no record of such a letter.  Id.  Instead, on December 9, DCFS sent S.N. a notice advising her that A.H. had been indicated.  Id.  The notice did not indicate the type of child abuse.  A.H. sent her request to appeal on January 6, 1998, but DCFS did not respond.  Id.  More than one year later, on January 28, 1999, A.H. saw a copy of her file for the first time.  Id.  

According to the Family Assessment Factor Worksheet filled out by Acevedo after the investigation was complete, Acevedo indicated A.H. as the cause of P.O.’s bone fracture because the two treating physicians at the hospital had thought it unlikely that P.O. was injured by his crib.  Id. at 1109.  Thus, Acevedo effectively ignored the doctors’ opinions in favor of A.H.’s theory.  Id.  A.H. requested an internal review but her expungement request was denied based on the finding of credible evidence.  Id.   A.H. filed a timely appeal and a hearing was set for May 12, 1999, but did not begin until July 7, 1999.  Id.  On August 11, 1999, DCFS unfounded the report and directed that A.H.’s name be removed from the SCR.  Id.  

Before her record was expunged, A.H. attempted to gain employment with two child care agencies.  Id.  Both agencies asked about her prior involvement with DCFS, and upon learning of the situation with P.O., denied her the opportunity to apply for those positions.  Id.  A.H. was also denied a license to operate her own day care center on two occasions as a result of the outstanding indicated report.  Id.  

III. Affected Parties of the Challenged Policies
This class action suit was litigated in two phases: Dupuy I involving child care workers and DCFS policies and procedures and Dupuy II involving parents and safety plans.  This suit, filed on behalf of over 150,000 people, represents the interests of numerous groups, including day care facility providers, child welfare agencies, foster parents, parents, and children.  

a. Day Cares
Day care providers are adversely affected by the challenged policies employed by DCFS.  An indicated report against a day care owner is likely to cause parents to remove their children from the day care, reasonably leading to a loss of business for the day care owner.  McDonald, 141 F. Supp. 2d at 1129.  During 1996 and 1997, DCFS revoked or refused to renew 21 child care licenses based on indicated reports.  Id. at 1103.  Furthermore, investigations and delayed appeals impose significant time, costs, and burdens on day care programs.  Id. at 1129.  For the 24 named Plaintiffs, the entire investigation and appeals process ranged from 0.4 years to more than 3.5 years.  Id. at 1101.  In addition, “[t]he average duration of the investigative process and the appeals process for the seven Plaintiffs who were afforded administrative hearings of their appeals was more than 2.1 years.”  Id.  As seen by the Plaintiffs, the result of lengthy appeals processes often forced day care facilities into bankruptcy due to the limiting conditions of protective plans.  Id. at 1129.
Day care employees similarly face hardship as a result of these policies.  An indicated report against a day care employee prevents that employee from finding employment within the field for as long as the report remains indicated.  Id.  Between July and November 1997, “42% of employers who received notices of presumed unsuitability denied employment or terminated the employment of the person with the indicated report.”  Id. at 1105.  Even more alarming, “[o]n at least some occasions, DCFS has improperly retained reports beyond the date on which they were to be expunged.”  Id. at 1099.  These consequences, however, do not even include the harsh emotional and reputational damages that accompany an accusation of this nature.
b. Child Welfare Agencies

Child welfare agencies are often forced to terminate employment after an employee has been indicated as a perpetrator of child abuse or neglect.  McDonald, 141 F. Supp. 2d at 1129.  If the agency continues to employ the employee with the indicated report, the Licensing Unit is required to take enforcement action against the employer, which can include eventually lead to license revocation.  Id.

c. Foster Care and Relative Care

Foster parents are paid benefits from DCFS for each child in their care.  Many foster parents tend to rely on these benefits for common household expenses such as rent, mortgage payments, utilities and food.  McDonald, 141 F. Supp. 2d at 1129.  An indicated report against a foster parent freezes the benefits, which can cause significant financial strain on the members of the foster home.  Id. at 1130.    The indicated report can also be grounds for preclusion from the foster care program in the future.  Id.

d. Parents

In the words of Carolyn Shapiro, “the pain suffered by parents is real and very serious.” Interview with Carolyn Shapiro, Assistant Professor of Law, Chicago-Kent College of Law (Sept. 15, 2009).  In attempting to protect children from abuse, DCFS implements safety plans that often direct family members to leave their homes or restrict contact with their children.  Family Defense Center, supra, http://www.familydefensecenter.net/dupuy-v.-samuels-families-rights/dupuy-v.-samuels-a-landmark-child-welfare.html.  These safety plans, although seemingly voluntary, present threatening situations to families who are told their children will be sent to foster care if the plan is not followed.  Id.  Arguably, the pain families suffer from the emotional and financial strain of the system presents greater injury to the children.  Id.   

e. Children

Ultimately, the number one priority of the State is the welfare of the child.  The challenged policies and procedures employed by DCFS are put in place to protect the safety and wellbeing of children. Therefore, the tendency for DCFS to be overprecautious can be understandable.  However, there is a fine line between protection and the “inappropriate intrusion into family life.”  Interview with Carolyn Shapiro. 
When children are placed in foster homes, the emphasis of foster care is on family unification, with an ultimate goal of creating permanence for the child.  Id.  When family members or children are removed from their homes, the child’s stable environment is at risk, especially when the familial disruption is based on an indicated report that, 75% of the time, is later expunged, making the disturbance not only unnecessary, but detrimental for both the child and the accused.  Similarly, when an indicated report results in the child’s removal from a foster home, the child suffers significantly.  Children form attachments to their foster homes and “the rupture of that attachment can be extremely traumatic for the child.”  McDonald, 141 F. Supp. 2d at 1130.
The Plaintiffs were facing an unjustifiable rate of error, and as a result of these policies and procedures, it is ultimately the children who are harmed.  First, when a caregiver is unjustly indicated, the child loses the benefits of the stable environment and the security of familiar care.  Id.  Second, with such a lengthy appeal process, actual perpetrators who are not the target of the investigation remain in contact with the children, while the focus, 25% of the time, is on an innocent caregiver.  Finally, extraordinary delays sometimes result in the exoneration of guilty individuals, which puts them back in contact with the children.  Id.

IV. District Court Decision

The Plaintiffs challenged policies and procedures as violations of their procedural and substantive due process rights.  McDonald, 141 F. Supp. 2d at 1131.  The Plaintiffs requested a preliminary injunction, asking the court to prohibit the Defendant, a state official, from continuing to implement the challenged policies and practices.  Id. at 1130.  The relief pertained only to child care workers and specifically challenged three “core” DCFS policies (Indicated Report Decision-Making Policies, Notice and Hearing Policies, and Disclosure and Use Policies) and five “special” policies (protective plans, foster case placement holds, “not responsible findings,” the extended registry of indicated reports, and indicated findings without determinations of wrongful intent or conduct).  Id. at 1131.

In order to succeed in having the court grant a preliminary injunction, the Plaintiffs needed to first meet the following threshold: (1) a likelihood of success on the merits; (2) irreparable harm if the preliminary injunction is denied; and (3) the inadequacy of any remedy at law.  Cooper v. Salazar, 196 F. 3d 809, 813 (7th Cir. 1999).  Once the Plaintiffs met the initial threshold, the court then balanced “(4) the harm to Plaintiffs if the preliminary injunction were wrongfully denied against the harm to the defendant if the injunction were wrongfully granted; and (5) the impact on persons not directly concerned in the dispute.”  Id.  This final element is viewed as the “public interest” component.  Each of these elements was addressed separately by the court for both the procedural due process rights of the Plaintiffs and the substantive due process rights of the Plaintiffs.
a. Procedural Due Process Rights
To show that the Plaintiffs’ procedural due process rights were violated, the Plaintiffs’ first hurdle was to demonstrate that they possessed a protected interested in life, liberty or property and that DCFS had deprived them of their interest.  McDonald, 141 F. Supp. 2d at 1131.
i. Protectable Interest

  The Plaintiffs demonstrated two protectable interests, both the liberty interest in making choices and decisions regarding their children and the property interest in their occupational licenses that were subject to revocation as a result of an indicated report.  McDonald, 141 F. Supp. 2d at 1131. 

The court held that the first liberty was left intact by the policies and procedures because the protective plans, the source of the alleged violation, were voluntary.  Id. at 1132.  Thus, the court found that the protective plans did not constitute a governmental interference with the Plaintiffs’ choices and decisions regarding their children.  Id.
The court then turned to the Plaintiffs’ property interests in their occupational licenses.  Id.  The court noted that the Plaintiffs were not challenging the actual revocation or the threat of revocation of the licenses.  Instead, they were challenging the fact that as a result of an indicated report, they were prevented from continuing to work in the child care field.  Id.  Thus, the court interpreted this interest as a liberty interest, rather than a property interest.  Id.  The court found that “the pursuit of work in one’s chosen profession constitutes a recognizable and protected liberty interest.”  Id. at 1134.
The court noted that it was not enough to prove that the indicated reports caused injuries to the Plaintiffs’ reputations in order to invoke their constitutionally protected due process rights.  A more serious reputational harm was necessary.  The Plaintiffs had to prove that the government charged them with “immorality, dishonesty or the like,” or otherwise stigmatized them in a way that foreclosed them from future employment opportunities.  Id. 
The court determined that “DCFS policies and procedures clearly effectuate an indicated perpetrator’s exclusion from the child care profession” because of the profound reputational damage they cause and the strong barrier they create between the indicated person and current and future employment.  Id.  Therefore, the court found that the Plaintiffs were in fact deprived of their liberty interests.  Id.
ii.
Due Process

The Plaintiffs’ second hurdle was to demonstrate that challenged policies and procedures were not constitutionally adequate to protect their liberty interests.  The court addressed each challenged policy separately, turning first to the policies surrounding the decision to make indicated reports.
1. Indicated Report Decision-Making Policies

The Plaintiffs challenged the policies surrounding the decision to make indicated reports, putting forth four arguments: (1) the policies do not allow the Plaintiffs a fair determination on the merits at the investigation stage because investigators are not adequately trained or directed to gather and develop exculpatory evidence; (2) the policies do not provide for impartial investigations because the same investigator charged with gathering the evidence is the final adjudicator in terms of deciding whether to indicate a report; (3) the “credible evidence” standard allows for “any” credible evidence sufficient to indicate a finding of guilt; and (4) the policies incorporate unconstitutional assumptions.  McDonald, 141 F. Supp. 2d at 1134.  These unconstitutional assumptions include: (a) some credible evidence is enough to assume an indicated person is a perpetrator of child abuse and/or neglect; (b) some credible evidence is enough to presume an employee is unfit for employment or licensure; and (c) if a child has been touched or injured, it is enough to presume that a named perpetrator committed the child abuse or neglect.  Id. at 1135.

The Plaintiffs’ strongest argument rested with their assessment of the credible evidence standard used to determine whether or not to indicate a person.  DCFS regulations define a credible evidence standard to mean that “the available facts, when viewed in light of surrounding circumstances, would cause a reasonable person to believe that a child was abused or neglected.”  Id.   The Plaintiffs argued that in practice, DCFS investigators interpret this standard to mean that “any” credible evidence of abuse or neglect is sufficient to file an indicated report, and therefore, only gather inculpatory evidence.  Id.  The Plaintiffs further argued that in using this standard, investigators tend to “disregard any evidence weighing against an indicated finding,” which is problematic.  Id.

To examine the constitutionality of the “credible evidence” standard, the court applied a three-factor balancing test set forth by the Supreme Court in Mathews v. Eldridge.  424 U.S. 319, 355 (1976).  Using this test, the court balanced (1) the nature of the private interest affected by the official action; (2) the risk of error and the effect of additional procedural safeguards; and (3) the governmental interest.  Id.  

The court determined that the Plaintiffs’ liberty interest in pursuing employment in the child care field was a serious and legitimate private interest.  McDonald, 141 F. Supp. 2d at 1136.    However, the court determined that the State’s interest in protecting children was an equally “powerful and countervailing” interest as well.  Id.  Therefore, the deciding factor rested on the risk of error involved in using a “credible evidence” standard.  Id.  


The Plaintiffs put forth compelling and un-rebutted evidence that 74.6% of all indicated findings that are challenged are ultimately reversed on review.  Id.  This number represents not only an excessive error rate, but also a despicable error rate when one contemplates the depth of the constitutional interest damaged by such a finding.  The court found that the significant error rate was unnecessary and clearly a result of the extremely low standard of proof required to indicate a finding, as well as the delays that allow evidence to become unreliable over time.  Id.  Therefore, the court directed DCFS to modify this policy.  Id.  However, the court did allow DCFS some leeway in this modification, directing them to determine if changing the standard would be the most effective way to lower the error rate or if training investigators on the proper way to implement this standard would suffice.  Id. at 1137.  The Plaintiffs later challenged the discretion granted to DCFS and the lack of a clear directive order from the court concerning this policy.  




2. 
Notice and Hearing Policies

The Plaintiffs challenged the notice and hearing policies used by DCFS.  First, they argued that the policies do not provide persons who have been indicated with constitutionally adequate notice of the finding against them.  McDonald, 141 F. Supp. 2d at 1137.  Second, they argued that the policies do not offer a “meaningful opportunity to contest such a finding.”  Id. 

The Plaintiffs also challenged the constitutionality of the DCFS notice policies arguing that the SCR Notice did not identify the evidence supporting the indicated finding nor does it inform the indicated person about the length of time the indicated report will remain in the SCR.  Id.  This poses a problem, especially for child care workers seeking future employment.

The Plaintiffs challenged the hearing policies as unconstitutionally adequate and identify five deficiencies of the DCFS hearing procedures: (1) indicated persons only have 15 days to appeal an adverse internal review determination; (2) a failure to appeal in a timely manner constitutes as a waiver; (3) appellants only have access to heavily redacted files; (4) an appeal does not stay the inclusion of an indicated report in the SCR; and (5) the appeals process takes an average of 657 days.  Id.


The court agreed with the Plaintiffs’ contentions and found that the DCFS notice and hearing policies were in fact unconstitutional.  The court noted that “a deprivation of life, liberty or property must be preceded by notice and opportunity for hearing appropriate to the nature of the case.”  Id.   The court classified the heavily redacted investigative files as inadequate to provide notice.  It is important to note, however, that since the preliminary injunction hearing, DCFS had amended the rules governing SCR Notice.  Id. at 1138.  At the time of the court’s opinion, the new rules required an SCR Notice to include the following information: (1) a specific statement whether the Department has determined the report indicated or unfounded as a result of the investigation; (2) the name of the perpetrator; (3) the allegations determined indicated; (4) the length of time the indicated case shall be retained by the Department; (5) a statement that a Department review of an indicated decision is available; (6) a statement that a review must be requested in writing within 60 days after notification of the completion of the investigation by the Child Protective Service Unit; and (7) the name and address of the individual who must be contacted in order to request a review of the Department’s decision.  Id. at 1099.  While the court did classify the amendments as “a step in the right direction,” it requested evidence that the new rules, in practice, provided constitutionally adequate notice.  Id. at 1138.

The court was mainly concerned with the delays involved in the hearing process, noting that due process requires a hearing at a meaningful time.  Id.  Six hundred and fifty-seven days, almost 2 years after the initial finding has been made, is not only in violation of the policy outlined in the DCFS regulations that grants hearings within 30 days of request, but is also a deprivation of due process.  The court instructed DCFS to follow its own amended rules, ensuring that indicated persons, under a preponderance of the evidence standard, will be heard within 90 days of their request for appeal.  Id. at 1139.  The court granted the Plaintiffs’ request for preliminary injunction.  Id.


While the court did grant the Plaintiffs’ preliminary injunction, the Plaintiffs still faced the challenge of the reality of the court’s order.  As a governmental agency, the workers at DCFS are undertrained, understaffed, overworked and underpaid.  Interview with Carolyn Shapiro.  A court order can only do so much.  While the court can request a timely appeal process, the reality of delays is inevitable.  The court even recognized the challenges the Plaintiffs faced even after changes are made, referencing the limited resources at DCFS.  McDonald, 141 F. Supp. 2d at 1139.  However, the court made an important point on this subject.  It is not the indicated person who should have to pay the price.  “Each day of delay marks another day during which a perpetrator, branded with the scarlet ‘I,’ is unable to secure any employment in the child care profession.”  Id.  Again, however, it is ultimately the child who needs protecting, and each day that passes where the truth about an indicated report is not revealed, the child is paying a high price as well.  Id. 





3.
 Disclosure and Use Policies


The Plaintiffs challenged the disclosure and use policies regarding the indicated report because they are predicated on such a low standard of proof, as already put forth in the “credible evidence” argument.  McDonald, 141 F. Supp. 2d at 1140.  The court held that first step in addressing these policies is to strengthen the standard on which indicated reports are found, thus ensuring that only guilty parties are disclosed to licensing agencies and employers as indicated persons.  





4.
Special Policies


The Plaintiffs challenged three “special” policies on due process grounds: (1) protective plans violate procedural due process because they are implemented before DCFS decides to indicate or unfound a report; (2) foster care holds violate due process rights because DCFS will prevent the placement of new foster children in homes based on an indicated finding, even if the parents is deemed “not responsible” for the neglect; and (3) DCFS neglects to expunge reports from the SCR that have expired or were ordered expunged.  McDonald, 141 F. Supp. 2d at 1140.


The third argument was immediately addressed by the court, which “unhesitatingly direct[ed] DCFS to expunge any indicated reports from the SCR that have either expired or were ordered expunged.”  Id.  The protective plans, however, pose a bigger problem for the Plaintiffs.  The court characterized the protective plans as voluntary, and thus, not a violation of due process rights.  Id.  Similarly, the court did not see the foster holds as a violation of due process rights. Id.  While the holds are not voluntary, they are permissible in the sense that they protect the children from the possibility of abuse or neglect while the investigation is pending.  This is based on the assurance, however, that the DCFS decision-making policies are appropriately revised.  Id.  

b. 
Substantive Due Process


The Plaintiffs’ substantive due process argument posed a challenge for DCFS.  As Plaintiffs taking on a governmental agency, they were entitled to a “heightened protection against governmental interference with certain fundamental rights and liberty interests.”  McDonald, 141 F. Supp. 2d at 1140.  DCFS faced the challenge of showing they had not interfered with this heightened protection.   The basis for the Plaintiffs’ substantive due process argument rested on four “special” policies: (1) protective plans; (2) foster care holds; (3) maintenance of indicated reports against individual child care employees notwithstanding DCFS’ determination that the employees are not responsible; and (4) maintenance of indicated reports in the absence of any determination that they acted intentionally, recklessly, or negligently.  Id. at 1141.


The court found that while familial integrity is a protected right, it is not violated by the practices listed above.   Id.  The court conceded that perhaps protective plans come close to violating this right, but ultimately they are voluntary, and therefore constitutionally permissible.  Id.   

V. Appeals 
The district court gave the parties 60 days to draft new DCFS policies.  Dupuy v. Samuels, 397 F. 3d 493, 500 (7th Cir. 2005).  The parties negotiated changes to DCFS policies and procedures, and DCFS drafted its own revised protocols as well.  Id.  The new draft included language that “a child abuse or neglect investigation must consider all evidence that an incident or abuse or neglect did or did not occur.”  Id. 

a. Appealing “Credible Evidence” Standard
On appeal, the Plaintiffs argued that (1) foster parents should be able to contest foster care holds; (2) the “credible evidence” standard should not be used; (3) DCFS provided no meaningful opportunity to contest an indicated finding; and (4) indicated reports should not be disclosed to and used by employers.  Dupuy v. Samuels, 397 F. 3d 493 at 499.  Specifically, the Plaintiffs believe that only a full evidentiary hearing before a report is indicated and disclosed will protect their rights.  Id. at 502.  DCFS held the position that the credible evidence standard coupled with an Administrator’s conference for child care workers before a report is indicated is sufficient.  Id. 

Because DCFS changed its standard from any credible evidence to considering all evidence, the court of appeals found the standard appropriate at the pre-indication stage.  Id. at 505.  Furthermore, the court of appeals, agreeing with the district court, did not want to interfere with the State’s administration of a state program any more than was necessary to remedy a constitutional violation.  Id. at 506.

The district court’s injunction also required DFCS, upon request, to provide child care workers a chance to respond to allegations before DCFS indicates and discloses a report.  Id. at 507.  The accused individual must be given notice that such conference may be requested.  Id. at 508.  He or she must also be given information regarding the incident, the child involved, an explanation of the central register, and the investigator’s basis of belief that the allegations are true.  Id.  Additionally, the accused may retain counsel at the hearing, and the decision-maker at the Administrator’s conference is often someone who had no part in the investigation.  Id.  Weighing the foregoing factors against DCFS’ goal to “identify individuals who pose a continuing threat to children,” the court of appeals held that an Administrator’s conference “is adequate to ensure the accused individual due process.”  Id. at 509.
The court of appeals disagreed with the district court regarding whether or not the Administrator’s conference was constitutionally required for license applicants, students, and others pursuing a career in child care.  The court of appeals found that an Administrator’s conference was appropriate for career entrants because placement of an individual’s name on the central register creates not only a reputational injury, but also “a significant, indeed almost insuperable, impediment on obtaining a position in the entire field of child care” and “constitutes a very tangible loss of employment opportunities.”  Id. at 511.

A pending or indicated report against a foster parent can cause the removal of the child, denial of a foster home license, or prevent the placement of additional children in the home.  Id. at 513.  Because foster parents frequently depend on foster care benefits to help pay for household expenses, they suffer a significant financial impact when a foster child is removed or a hold prevents the placement of additional children.  Id.  When DCFS places a hold, the hold is not appealable and not lifted until the circumstances that led to the hold are no longer present.  Id.  The Plaintiffs argued that foster care holds deprive them of their right to be employed as foster parents.  Id.  The court of appeals disagreed, holding that while foster parents play an honorable role in society, the role is not a career.  Id. at 514-15. Furthermore, the court of appeals denied that foster parents have a property interest in the foster care benefits paid to them for the children under their care.  Id. at 515.

b. Appealing Safety Plans
The State of Illinois can take a child into temporary protective custody without additional process if it (1) “has reason to believe that the child cannot be cared for at home or in the custody of the person responsible for the child’s welfare without endangering the child’s health or safety; and (2) there is not time to apply for a court order…for temporary custody of the child.”  Dupuy v. Samuels, 465 F.3d 757, 760 (7th Cir. 2006) (citing 325 ILCS 5/5).  However, there is a right to a judicial hearing within 48 hours.  Id. (citing 325 ILCS 405/1-3, -5, 405/2-9(1), (3)).

Instead of immediately removing the child, the State will give the parents the option of adhering to a “safety plan.”  Id. at 760.  The safety plan may require one of the parents to live outside of the home or may require another family member to be present when the suspected parent is around the child, or other similar measures that are less extreme than taking the child away.  Id.  The safety plan option is DCFS’ own policy and cannot be found in any statute.   Id. at 761.


In the district court, Judge Pallmeyer granted the Plaintiffs preliminary injunctive relief requiring that DCFS provide informal administrative review of safety plans.  Id. at 759.  The Plaintiffs appealed, arguing that the preliminary injunction did not go far enough and that parents should be afforded a hearing before agreeing to a safety plan.  Id. at 758, 761.

The court of appeals found that a safety plan is somewhat like an “interim settlement agreement pending the outcome of the investigation.”  Id. at 761.  Since parents are not forced to accept safety plans, and “[t]here is no right to a hearing when no substantive right has been infringed or is threatened or is threatened with being infringed,” no hearings need to take place before safety plans go into effect.  Id.  The Plaintiffs argued that they were in fact coerced because the State threatened to remove the child unless they agreed to the plan.  Id. at 762.  The court of appeals disagreed and maintained that the consent form merely informs the parents of the “lawful measures that may ensue from their failure to agree to a plan, or if they agreed to it, from their violating the plan.”  Id.  


Judge Posner could not see how parents were worse off when given the option of agreeing to a safety plan.  Id.  He compared safety plans to the following scenario: “If you tell a guest that you will mix him either a Martini or a Manhattan, how is he worse off than if you tell him you’ll mix him a Martini?”  Id.  Because the court found that safety plans were a “partial solution to the agonizingly difficult problem of balancing the right of parents to the custody and control of their children with the children’s right to be protected against abuse and neglect,” the Plaintiffs were not entitled to injunctive relief requiring hearings before safety plans were offered.  Id. at 763.

c. Supreme Court
Counsel for Plaintiffs requested that the Supreme Court review the case. The Supreme Court denied the Plaintiffs’ writ of certiorari on June 18, 2008.  Dupuy v. McEwen, 128 S. Ct. 2932 (2008).  Safety plans continued to remain constitutional. 

VI. Irreparable Harm/Balancing of Harm/Public Interest


Arguably, the biggest challenge faced by the litigants was the balancing of the harm to each group and determining the weight of greater public interest.  Both parties sought protection of the children, and neither contested that the ultimate goal was to keep children safe from abuse and neglect, but at what costs?  The district court determined that the interest in protecting the children did not outweigh the irreparable harm to the indicated persons who were unable to find work as a result of a report in the SCR.  McDonald, 141 F. Supp.2d at 1141.  Nor was it worth uprooting children from their stable environments and exposing them to actual perpetrators perhaps overlooked in the current flawed process.  Id.
VII. Impact of the Case Decision on the Litigants and Lawyers

Although the class action suit was “attorney-inspired,” the attorneys witnessed, on a day-to-day basis, the agonizing impact the DCFS policies and delays had on their clients.  Telephone Interview with Robert Lehrer, Attorney, Law Offices, Robert E. Lehrer (Sept. 16, 2009).  For this reason, attorney Robert Lehrer believes there is still more to be done, despite the vast improvement of DCFS policies.  Id.  Another attorney on the case, Amy Zimmerman, also agreed that they wanted to achieve a lot more than they did.  Telephone Interview with Amy Zimmerman, Attorney, Health and Disability Advocates (Sept. 17, 2009).  It is hard to tell what impact the decision really had because with money damages, the impact is realized immediately based on the dollar amount.  Telephone Interview with Robert Lehrer.  With injunctive relief, however, the impact is more difficult to measure unless progress is closely monitored and there are extensive reporting requirements in order to collect data.  Id.  There was no such extensive reporting requirement in this case.  Id.


Because safety plans were upheld, Dupuy II did not benefit the Plaintiffs at all.  In retrospect, Mr. Lehrer would most certainly not have brought the losing claims.  Id.  He also would have gone for a trial on the merits rather than bringing a series of injunctions.  Id.  The latter took over ten years of hard work and dedication to litigate.  Certifying the class itself took two years of interviewing Plaintiffs and collecting data in order to show that these were not isolated incidences.  Telephone Interview with Amy Zimmerman.

When asked what impact the case has had on her, Ms. Zimmerman replied, “It’s disheartening because the process can take so much time, energy, and resources. It makes you consider alternative strategies before doing this.”  Id.  She suggested legislation and policy as an avenue to pursue because if legislation passes, it gets done much faster.  Id. 
VIII. Conclusion: Impact of the Case on the Public
DCFS was “one of the worst child welfare agencies in the country,” and although significant strides were made in the 1990s, certain practices remained problematic at the time of the lawsuit.  Dateline NBC (NBC May 4, 2001) (TV broad.).  Judge Pallmeyer immediately recognized the catastrophic situation when she said: “Something is seriously and obviously flawed in a system where 75% of those child care employees who appeal an indicated finding against them have such a finding overturned or voluntarily expunged by the State months, sometimes even years, later.  During the agonizing and frustrating period between accusation and exoneration, these individuals, labeled by the State as perpetrators of child abuse and/or neglect, lose not only their pride and reputation, but often their livelihood as well.”  McDonald, 141 F. Supp. 2d at 1130.
The Plaintiffs and DCFS were both on the side of promoting the welfare and safety and children.  The former sought to protect children from the psychological harm of being removed from their families and child care workers by advocating their due process rights while the latter’s main goal was to prevent child abuse and neglect.  Although the Plaintiffs lost the safety plan argument, they succeeded in effectuating change to DCFS protocols.  The changes in DCFS rules will provide future suspected individuals with more constitutionally appropriate policies and procedures.  Hopefully the improvements will prevent others from the harsh degree of reputation loss, financial burden, and emotional distress that the Plaintiffs suffered. 
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