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Introduction
Affirmative action has long been a contentious issue in the United States.  More narrowly, the issue of sex discrimination in employment has been hotly debated and brought before the courts by members of both sexes.  Paul Johnson brought one such claim in 1981 on the basis of sex discrimination under Title VII.   Johnson v. Santa Clara Co., 480 U.S. 616, 620 (1987).

In 1978 Santa Clara County’s Transportation Agency (Agency), Johnson’s employer, voluntarily adopted an affirmative-action plan for hiring and promoting minorities and women.   Id. at 621.  The plan’s goal was “to achieve a statistically measurable yearly improvement in hiring and promoting minorities and women in job classifications where they [were] underrepresented.”  Id.  “The long-term goal was to attain a work force whose composition reflect[ed] the proportion of minorities and women in the area labor force.”  Id.  The Agency’s short-term goals were based on the statistical number of women and minorities available in the local work force.  Id. at 622.  It did not set out specific numbers of women or minorities to be hired or promoted in the short-term.  Id.  Instead, it allowed for flexible revision of the available pool of qualified applicants and considered qualifying factors on an annual basis Id.

In 1979, the Agency announced an opening for a road dispatcher position for which they received twelve qualified applications.  Id. at 623.  Agency supervisors reviewed the applications and conducted two rounds of interviews.  Id.  Seven applicants qualified for the position including both Johnson and Joyce.  Id.  Johnson and Diane Joyce were both listed as highly qualified, had only minor differences in experience level, and a two point difference in interview, Joyce scored lower.  Id.  The hiring manager claimed both qualifications and affirmative action formed his decision.  Id. at 625.

Johnson brought suit claiming that, by considering sex when promoting Joyce, the Agency violated Title VII.  Id.  The District Court ruled in his favor.  Id.  The 9th Circuit Court of Appeals reversed the District Court’s ruling.  Id.  Finally, the Supreme Court upheld the ruling of the Court of Appeals and found no violation of Title VII.  Id.  

Legal and Social Development of Affirmative Action


In 1954, the Supreme Court ruled that public school segregation was unconstitutional.  Brown v. Bd. of Ed. of Topeka, 347 U.S. 483, 493 (1954).  This overruled the Plessy v. Ferguson doctrine which stated that segregation was constitutional as long as the facilities were substantially equal.  163 U.S. 537, 537(1896).  The plaintiffs in Brown, African American students who wanted to attend a white school, argued that the state violated the Fourteenth Amendment by allowing school segregation.  Brown, 347 U.S. at 489.  The Court held that equal protection meant that students cannot be discriminated against because of their race.  Id.  However, because Justice Warren conformed his holding to the facts of the case, he provided little insight as to what protections should be afforded to African Americans or others who face discrimination.  Id. 


In 1961, amidst the race relations turmoil in the U.S., President Kennedy signed an Executive Order which created the Equal Employment Opportunity Commission (EEOC) and promoted “affirmative action” to prohibit discrimination based on “race, creed, color, or national origin.”  Melvin I. Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara 16 (U. Press Kan. 1997).  Before Kennedy’s assassination, in 1963, the U.S. Congress passed the Equal Pay Act which stated that companies had to pay women the same as men for the same work.  Id.    


In 1964, during Johnson’s presidency, in spite of the protests of Southern Democrats, the U.S. Congress passed the Civil Rights Act.  Id. at 17.  The Civil Rights Act of 1964 stated, “All persons within the jurisdiction of the United States shall have the same right[s] . . . and equal benefit of all laws . . . as [are] enjoyed by white citizens.”  42 U.S.C.A § 1981(a) (West 2009).  Johnson, speaking at Howard University, explained why affirmative action was necessary in order to meet the goal of “[t]he same rights” and “equal benefit of all laws.”  Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara at 17.  Johnson explained that the Civil Rights Act allowed African Americans to join the race of life.  Id.  It allowed African Americans to compete with whites.  Id.  However, African Americans had been “hobbled” by chains.  Id.  Therefore, African Americans, injured by their chains, were not competing in a fair race.  Id.  


The Civil Rights Act was tested in Griggs v. Duke Power Co., when African American workers asserted that their employer violated Title VII of the Civil Rights Act.  401 U.S 424-426 (1971).   Title VII expressly prohibits employment discrimination.  Id.  In this case the company required employees to have a high school diploma and pass a standardized general intelligence test in order to be promoted.  Id.  


Chief Justice Burger wrote for the Court which held that the employer violated Title VII because a high school diploma and the standardized tests were not related to job performance.  Id. at 431, 436.  Burger explained that the goal of Title VII was to “achieve equality of employment opportunities and remove barriers that . . . favor . . . white employees.”  Id. at 429-430.  Burger reasoned that African Americans received inferior schooling.  Id.  Thus, they were unlikely to perform as well on tests as the white workers who received superior schooling.  Id.  This expanded the definition of discrimination to include actions that appeared neutral but had a disparate impact.  Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara at 40.  To support this notion, Burger stated that the EEOC had found that a generalized intelligence test, similar to the one used by the company, had a passing rate of 58% of whites and 6% of African Americans throughout North Carolina.  Id. at n. 6.  Bolstered by this empirical data, Burger stated that “Congress has now required that the posture and condition of the job seeker be taken into account.”  Id. at 431
.  


Seven years later, affirmative action in schools came to the Supreme Court’s attention.  Allan Bakke, a white male, sued the University of California when it denied him admission to medical school while it reserved sixteen out of one hundred spots for minority students.  Regents of U. of Cal. v. Bakke, 438 U.S. 265, 277 (1978).  As the defendant was an actor of the state, both parties argued under the Equal Protection Clause of the U.S. Constitution as well as Title VI which prevents recipients of federal funds to discriminate based 
on race.  Id. at 281.  The issue was the concept of discrimination, specifically, could a white person be discriminated against based on race.  Id. at 284.   The Equal Protection Clause states, “No State shall  . . . deny to any person within its jurisdiction the equal protection of the laws.”  Id. at 289 (quoting U.S. Const. amend. XIV).  Foreshadowing difficult affirmative action decisions, the Court had a plurality decision.  Id. at 271.  However, Powell’s opinion has been relied on in proceeding cases.  Powell stated that affirmative action plans are allowed under the Equal Protection Clause because the state has a substantial interest in promoting educational diversity.  Id. at 271, 320.  However, the university’s plan was flawed because it used quotas.  Id.  The Court held that quotas were unconstitutional.  Id. at 315.  Justice Powell explained that “diversity that furthers a compelling state interest encompasses a far broader array of qualifications” than race.  Id.  In addition, by reserving sixteen spots for candidates based solely on race, the plan would not necessarily provide “genuine diversity.”  Id.  


Civil rights activists had been fearful that the Court was going to undo twenty years of affirmative action advocacy while the Court was deliberating in Bakke.  Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara at 44.  Meg Greenfield, a writer at Newsweek, predicted the Court’s decision.  Id.  She suggested that although it seemed to be indecisive, the decision emphasized the balance needed for a productive affirmative action plan; 1) allowing employers to strive for equality in the workplace caused by past discrimination and 2) tightening the connection between the steps taken and the discrimination remedied so as to prevent unnecessary barriers for non-minorities.  Id
. 


In United Steelworkers of Am. v. Weber, Weber, a white worker, sued his employer.  443 U.S. 193, 199 (1979).  The company accepted an African American into a training program instead of Weber, even though Weber had more seniority.  Id.  The company’s goal was to match the racial profile of its work force with the racial makeup of the community’s work force.  Id.  In pursuance of this goal, it established a policy in which half of the internal trainees would be African American, regardless of seniority.  Id.   Weber argued Title VII, which made it unlawful to “discriminate . . . because of  . . . race” made race-conscious affirmative action plans unconstitutional.  Id. at 201.  


In an opinion authored by Brennan, the Court held that the company’s voluntarily adopted affirmative action plan did not violate Title VII.  Id. at 209.  Brennan explained that the company’s plan was within the “spirit . . . and intention” of the legislature when it enacted the Civil Rights Act because the plan would open employment opportunities for African Americans. Id. at 201-202.  


Besides saying that the company’s plan was acceptable, Brennan refused to give an exact rule regarding how to form a constitutional affirmative action plan.  Id. at 208.  However, Brennan provided guidance based on the company’s plan.  Id.  First, he stated that the plan mirrors the purpose of the statute, to promote racial equality in the workplace.  Id.  Second, the plan does not unnecessarily trammel the interests of the white employers, for example mandate white workers be discharged in order to be replaced with African American workers.  Id.  Third, the plan did not create an absolute bar to the promotion of white workers.  Id.  Fourth, Brennan emphasized that the plan was temporary and that it would cease to exist once the racial ratio in the company matched the community work force’s.  Id.


Justice Blackmun, in a concurrence, explained that Brennan ignored the plain meaning of Title VII.  Id. at 218.  However, Blackmun agreed with the judgment.  Id. at 211.  He explained that companies which have committed “arguable violations” of Title VII by discriminating in the past should be able to correct their misdeeds through affirmative action plans.  Id.  Blackmun explained that preferential hiring would be a “reasonable response” to prevent Title VII lawsuits from its minority employees.  Id.


Justice Rehnquist dissented and relied on the plain meaning and precedent in which the Supreme Court had written, “Title VII is to provide an equal opportunity for each applicant regardless of race, without regard to whether members of the applicant’s race are proportionately represented in the work force.” Id. at 220-221 (quoting Furnco Constr. Corp. v. Waters, 438 U.S. 567, 579 (1978)(emphasis in original).


The split in United Steelworkers mirrored the split in Bakke.  Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara at 45.  On one side, the liberal Justices aligned with the premise that race-conscious policies could remedy past discrimination.  Id.  On the other side, the conservative Justices clung to the value that in order to have a society free from discrimination, the laws of society must mandate that no type of discrimination is acceptable.  Id.


In 1977, Congress enacted the Public Works Employment Act.  Fullilove v. Klutznick, 448 U.S. 448, 453 (1980).  It provided that in order to receive federal funds for public works, the recipient, for example a city or state, must award 10% of the funds to minority business enterprises (MBEs).  Id.  If the 10% was not feasible, then the recipients could request that the Secretary of State make an exception.  Id. at 460.  The plaintiffs were construction contractors who claimed that they were hurt by their inability to compete for the jobs attached to the 10% of MBE funds.  Id. at 455.  


The Court, in a plurality decision, held that the Public Works Employment Act was constitutional because economic equality is a legitimate ends for Congress to have as a goal of legislation.   Id. at 492.   Furthermore, the means, the 10% allocation, were constitutional.  Id.  The Court’s rationale of the legitimacy of the goal of the legislation relied on legislative history.  Id. at 465.  This included a report from the House Committee on Small Business which stated, “[i]n order to right [economic inequality of minorities] the Congress has formulated certain remedial programs designed to uplift those socially or economically disadvantaged persons to a level where they may effectively participate.”  Id.  


Then, the Court explained its reasoning behind finding the means constitutional.  Id.  at 482, 489.  First, the Court explained that Congress did not have to act color-blind.  Id. at 482.  Second, the Court clarified that even though non-minorities are excluded from 10% of the market “a sharing of the burden [of correcting racial inequities] is not impermissible.”  Id. at 484.  Ergo, it is an acceptable externality in creating racial equality that non-minorities will have a smaller field in which to compete.  Id.  Third, in response to the argument that the Public Works Employment Act only protected some minorities, the Court stated that Congress was within its bounds because it is allowed to solve a problem step-by-step.  Id. at 485.   In addition, it has not ignored any group that was more disadvantaged than the minorities it recognized.  Id. at 486.   Fourth, in regards to an over-inclusive argument, the Court emphasized that the body which administers the Public Works Employment Act had the ability to find MBE’s that were just fronts for non-minority contractors and to prevent MBEs from gouging the system.  Id. at 486-487. 

Johnson’s Controversy


The entire controversy began with a roadside phone call from a frustrated Joyce to the county affirmative action officer.  Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara at 1.  Diane Joyce and Paul Johnson were contending for the road dispatcher position at the Santa Clara Transportation Agency.  Id.  Unlike her competitor, Joyce had never completely fit into the camaraderie of the road yard and had continuously fought the Agency to be given the same opportunity it afforded to male workers.  Id. at 6.  When she heard rumors that the county awarded Johnson the position, she realized she was never given a fair shot, and she called the county’s affirmative action officer.  Id. at 1.  She asked the affirmative action officer, Helena Lee, if she would be interested in placing a woman in a position never before held by a woman in the county.  Id. at 1-2. 

Meet the Litigants


Diane Joyce lived in a world where the best-paying jobs always went to men.  Id. at 6.  Joyce was born in Chicago to a union family and learned early on that she had to stand up for her rights.  Id.  Once while working for the University of Illinois, she took a computer-programming trainee exam in order to qualify for a higher-paying position.  Id.  Although she scored very well, they told her they only hired men for that position.  Id.  A widow with four young children, Joyce moved to California following the death of her husband and applied for a senior account clerk position for Santa Clara County.  Id.  Although they originally wanted a man for the post, when only women applied for the job, they offered it to Joyce.  Id.  In Santa Clara she became deeply involved in the Union and was labeled a “rebel-rousing, skirt-wearing person.”  Johnson, 480 U.S. at 624 n. 5.  
Joyce understood the great impact of this controversy.  Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara at 85.  She hoped that someday, women like her, who had been discriminated against all their lives, would finally have the opportunity to be judged on their merits.  Id. 


Although Johnson was undoubtedly “one of the boys” in the close-knit road unit, he was certainly not a bigoted monster.  Id. at 4.  Johnson grew up in a family with five other brothers.  Id.  When Johnson was eight-years-old, his father died of pneumonia and financial obligations forced his mother to send Johnson and some of his brothers to live with relatives.  Id.  Johnson was a hard worker and believed that he was the best person to fill the road dispatcher position.  Id. at 5.  Johnson never identified himself as part of an “oppressive majority” that has discriminated against women and minorities for decades.  Id. at 85.  For him, this case was about a job he felt he deserved.  Id.  Johnson’s attorney, James Dawson, explained that the case “didn’t seem important to me other than because of Paul Johnson, who for the first time in his life, was going against his employer.  That was a tough thing for him to do.”  Id. at 84.  

Story of the case

While working as the senior account clerk, Joyce realized that she could be paid more to do the road dispatcher job.  Id. at 6-7.  However, the position required road crew experience.  Id. at 7.  She ranked third on the test for the road crew position and received one of the ten available positions.  Id.  In response to this situation, her supervisor declared, “Don’t you realize that you’re taking a man’s job away?”  Id.  She replied, “No I’m not, because a man can sit right here where I’m sitting.”  Id. 


Working on the road crew, Joyce was repeatedly subjected to different standards because she was a woman.  Id.  For example, Joyce was reprimanded in writing for an alleged safety violation although the standard procedure was an informal verbal counseling.  Id. at 8.  Joyce found out that none of the past six similar accidents caused by the men on the crew compelled even a verbal warning and subsequently appealed the reprimand.  Id.  After a hearing on the matter, her supervisor resentfully tore up the written reprimand.  Id.  In addition, Joyce complained to her supervisor because, unlike her male co-workers, she had not been issued coveralls.  Id. at 7.  It was not until she filed an official grievance that she was issued pairs of the protective over-garment.  Id.


In regards to the dispatch position,  Johnson had more experience and slightly higher test scores.  Id. at 6.  However, Joyce was still number four on the list of potential candidates.  Id.  Under the county’s “Rule of 7” policy the hiring supervisor could choose any one of the top seven people in the final pool.  Id. at 5.  Joyce felt hopeful, but did not hear back from the hiring managers.  Id. at 9-10.


Looking back, Joyce could not believe her naiveté in failing to recognize her supervisors had already chosen Johnson for the road dispatcher job.  Id. at 9.  In addition, her supervisor, Di Basilio, scheduled her interview at a time when she specifically mentioned she had a Disaster Preparedness class.  Id.  Joyce heard rumors that Johnson was already unofficially selected, which pushed her to call the affirmative action officer about her situation.  Id.

Affirmative Action and the Santa Clara Plan
Santa Clara County had a lot of women in politics, which possibly explains its early endorsement of an Affirmative Action plan.  Id. at 3.  Historically, affirmative action plans assisted minorities.  Id.  However, Santa Clara was only 3.4% Black.  Id.  The other minorities include, 17.7% Hispanic, and 7.7% Asian.  Id.  While women were 36.4% of the Santa Clara labor force, only 22.4% of Santa Clara county employees were women.  Johnson, 480 U.S. at 621.  Furthermore, a considerable number of women working at the Agency were in low-level positions conventionally held by women.  Id. 
The Agency’s affirmative action plan was proposed to achieve yearly improvements in the “hiring, training, and promotion of minorities and women…in all major job classifications where they are underrepresented.” Id.  The long-term goal was to have a work force with the same composition of minorities and women as the community’s labor pool.  Id. However, the goal of 36.4% women in every job category was unrealistic.  Urofsky, Affirmative Action on Trial: Sex Discrimination in Johnson v. Santa Clara at 76.  A question that would arise at trial is whether or not the plan contains quotas which allow unqualified individuals to be hired in order to meet company standards.  Id.

Following Joyce’s call, Helena Lee went to Victor Morton, the Agency’s affirmative action coordinator, to discuss the promotion opportunity.  Id. at 9.  They were not interested in particular individuals, simply the opportunity to move forward in reaching Agency goals by appointing someone from a protected class.  Id.  Eventually, Joyce had a meeting with her begrudged supervisor, Di Basilio, who told her “You and your friends got you the dispatcher’s job.”  He further stated, “You got it through affirmative action, even though you were not qualified.”  Id. at 13.  At trial, Di Basilio described Joyce as a “rebel-rousing, skirt wearing person.”  Nonetheless, Joyce felt that she deserved the position and was content working as a dispatcher for the next two years.  Id.  Johnson continued to work on the road crew and became increasingly resentful of her and the affirmative action policies that put her in the position.  Id.  
Controversy in Court

Procedural History 


Trial Court
After hearing about a police officer who won in court fighting an affirmative action decision, Johnson sued the Agency claiming discrimination under Title VII.  Id. at 12, 54.  The matter was heard in Judge William A. Ingram’s Courthouse on Friday morning, May 7, 1982.  Id.  Johnson and his attorney thought it was a clear-cut discrimination case.  Id.  The county attorneys felt equally certain that they had acted within their discretion.  Id.  Joyce was the only one who felt apprehension.  Id.  Joyce had made several calls to the union because she did not believe that the county was taking the case seriously.  Id.  However, the county’s attorney assured the union that this was “such a stupid case it will never even go to trial.”  Id.  One of the major difficulties for Steven Woodside, the county attorney, was how to purport an affirmative action plan without recognizing past injustices by the county against minorities. Id.  He needed to justify the affirmative action plan without leaving the Agency vulnerable to further litigation.  Id.
Jim Dawson, Johnson’s attorney, thought this would be a simple summary judgment case.  Id. at 55.  In his eyes, the county discriminated against his client because the affirmative action plan did not meet the requirements established in Weber.  Id.  One of Dawson’s major considerations was whether to file in state or federal court.  Id. at 56.  Regarding employment law, the California code had even stronger prohibitions against discrimination than federal law.  Id.  Furthermore, state courts could determine whether to base decisions on theories of state or federal law.  Id.  Nonetheless, for Dawson, the decisive factor was time.  Id.  Due to the buildup of cases in state courts causing considerable delays, Dawson decided to file suit in federal court. Id.


Dawson has been criticized for relying only on statutes and not bringing in an equal protection analysis, however he thought he would easily prevail on this claim.  Id.  During the trial, Dawson focused on the fact that Joyce’s sex was the determining factor.  Id. at 60.  However, Woodside tried to show that Joyce had extensive experience, knowledge of the job and was just as qualified as Johnson.  Id. at 62.  On reflection, the parties felt that Johnson carried the momentum of the case because, 1) he was characterized as the most qualified for the position and 2) the 36.4% women “goal” set in the county’s affirmative action plan seemed like an unconstitutional quota.  Id. at 72, 76. 

In early August, Woodside and Dawson received a call from the county clerk that Judge Ingram had come to a decision.  Id. at  76.  The county’s affirmative action plan did not meet the Weber standard because it used quotas.  Id.  Johnson would be promoted and receive the difference in compensation.  Id.  Dawson remembers seeing the utter shock on Woodside’s face that he had lost the case.  Id. However, Ingram’s ruling was very narrow.  Id. at 76.  The county affirmative action plan would remain intact.  Id.  The Agency could easily avoid future lawsuits by changing the plan to avoid quotas and provide stricter regulations for supervisors to apply in hiring situations.  Id.

Appellate Court

When Joyce found out they lost, she immediately phoned the union.  Id. at 79.  The union had a lengthy internal debate over whether they would intervene in the case.  Id.  While it was deciding it pressured the Agency to appeal the case.  Id.  Eventually, the Agency decided to appeal and the union joined the suit.  Id.  

In preparing his appellate brief on behalf of the county, Woodside faced the same dilemma that plagued him in the trial phase: how to defend a program based on an assumption of prior bias without admitting that the county had, in fact, discriminated against women?  Id.  He was much more cautious and careful for the court of appeals.  Dawson, on the other hand, went to the court of appeals confident after his triumph in the trial court.  Id. at 81.  
The case was placed on the 9th Circuit’s short calendar, which meant that the judges did not see a major mistake in the trial court’s decision and there was little chance of reversal.  Id. at 81.  Both sides would have only 15 minutes to present their arguments to a panel of three judges.  Id. at 81-82.


The panel of three judges embodied the spectrum of American politics.  Id. at 82.  Judge Clifford Wallace, appointed by Nixon, was bright and courageous with a conservative agenda.  Id.  His quote in the Who’s Who of the court was, “My principles, ideals, and goals, and my standards of conduct are embodied in the Gospel of Jesus Christ.”  Id.  Judge Betty M. Fletcher, appointed by President Carter, was a bright graduate of Stanford who found herself on the opposite side of the political continuum.  Id.  Judge Warren J. Ferguson was the moderate on the panel.  Id.  Also appointed by Carter, he had a very dry sense of humor and his life motto was “Live today; look every man in the eye; and tell the rest of the world to go to hell.”  Id.  It was obvious that Wallace would not be very compassionate to Joyce’s cause, while Fletcher would, and the deciding vote would be the centrist, Ferguson.  Id.


 Woodside began his argument with a very realistic defense that the county was exposed to being sued whether or not it followed its affirmative action plan.  Id. at 83.  If non-minority individuals did not sue for reverse discrimination, women and minorities would sue for underrepresentation and vice versa.  Id.  Judge Wallace asked Woodside tough questions and Judge Fletcher was just as aggressive to Dawson.  Id.  She lectured him about the “march of history” and “invisible impediments” that women and minorities face daily.  Id. 


The appellate court handed down their decision almost ten months after the panel heard the case.  Id. at 85.  Judge Fletcher wrote the majority opinion, which Ferguson joined, determining that Judge Ingram construed Title VII and Weber too narrowly and that Santa Clara County’s affirmative action plan was constitutional.  Id.


In the meantime, after stalling for nearly a year, the county had finally executed Judge Ingram’s decision and had given Johnson the dispatcher’s mike at the East Yard.  Id. at 88.  Joyce was transferred to the South Yard.  Id.  After the Ninth Circuit decision, the county decided to leave Johnson and Joyce in their positions, hoping that the issue was settled.  Id.  However, Johnson was frustrated and felt that he was only allowed to keep his job because the county hoped to keep things quiet.  Id. at 89.


A few years later Johnson decided to retire, both from the case and from his job.  Id. at 90.  Dawson, however, convinced Johnson to inquire whether a public interest law firm would take his case to the Supreme Court.  Id.  Public interest law firms were relatively new to America at this time and Dawson thought that they could find a conservative one to take Johnson’s case.  Id.  Determined not to spend another dime on the case, Johnson inquired at several law firms.  Id. at 91.  Finally, he decided to allow the Denver-based Mountain State Legal Fountain petition for certiorari.  Id.

The Supreme Court Decision

The Supreme Court granted certiorari and passed down a majority opinion affirming the decision of the 9th Circuit.  Johnson, 480 U.S. 616, 620.  Justice Brennan authored the opinion, joined by Justices Marshall, Blackmun, Powell, and Stevens.  Id.  Justices O’Connor and Stevens filed concurring opinions, while two dissents were filed by Justice White and Justice Scalia who was joined in part by Chief Justice Rehnquist and Justice White.  Id.  The Court found that the employment decision did not constitute sex discrimination and thus did not violate Title VII.  Id.  

The Court utilized the standard set forth in Weber to come to this determination.  Id. at 631.  First, the Court examined whether the decision was made pursuant to a plan prompted by concerns similar to those in Weber. Id.  Second, the Court determined whether the effect of the plan on males and non-minorities was comparable to the effects in Weber.  Id.

Turning to the first issue, the Court assessed whether the consideration of sex was justified by a “manifest imbalance that reflected underrepresentation of women in traditionally segregated job categories.”  Id. at 632.  In order to protect employers from an onslaught of discrimination lawsuits, the Court rejected using a standard that would require the county to prove a prima facie case that it discriminated against women.  Id.  Utilizing a prima facie discrimination standard would go against the focus in Weber on statistical imbalances and would act to deter employers from voluntarily creating affirmative action plans.  Id. at 633.   The Court also cited both the Court’s and Congress’s value of voluntary efforts to further the objectives of Title VII.  Id. at 640.  


The Agency’s plan established a long-term goal along with short-term adjustable goals that provided a realistic way to determine the degree to consider sex in employment decisions.  Id. at 635.  The plan emphasized that the short-term goals were not quotas to be met, but guides for employment decisions.  Id.  The goals were to be based on data on the percentage of women in the local labor force that were working in the job classification at issue.  Id.  The skilled craft job category at issue in this case had not a single woman working in the 238 positions.  Id. at 636.  The plan also established emphatically that sex was one of many factors to be considered, including job qualifications.  Id.  Thus, the plan guarded against ‘blind hiring’ based solely on the issue of sex.  Id.
The Court reasoned that due to the obvious imbalance in the skilled craft category and the Agency’s commitment to eliminating such imbalance, through considering data on the labor pool and the overall qualifications of employees, it was reasonable to consider sex in hiring Joyce.  Id. at 637.  Overall the Court held that because “the employment decision was undertaken to further an affirmative action plan designed to eliminate Agency work force imbalances in a traditionally segregated job category” it satisfied the first requirement in Weber.  Id.  

Next the Court turned to the second element in Weber, and sought to do determine if the plan had “unnecessarily trammeled the rights of male employees or created an absolute bar to their advancement.”  Id. at 638.  The plan did not set aside any positions for women, nor did it establish quotas that must be met.  Id.  Instead, the plan simply allowed consideration of affirmative action concerns when evaluating qualified applicants.  Id. The plan did not automatically exclude any person.  Id.  It allowed all applicants to be measured against all other applicants.  Id. at 639.  Finally, the plan was established to attain a balanced work force, not to maintain a balance over the long term.  Id.
The court reasoned that all seven of the qualified applicants were eligible for promotion and that it was within the Agency Director’s discretion to hire any of them.  Id.  Thus, the Agency Director’s consideration all of the qualifications of each of the applicants in his decision making process did not trammel the rights of Johnson.  Id.  The Court also reasoned that Johnson’s employment, salary, and promotional eligibility were not adversely affected in any way.  Thus, there was no bar to his advancement.  Id.  Lastly, the Court reasoned that because the plan seeks only to attain rather than maintain balanced work force, it does not intrude on the expectations of other employees.  Id.  640.  Thus, the Court held that the plan satisfied the second element of the standard set forth in Weber.  Id.

The Court determined that the decision to hire Joyce was made “pursuant to an affirmative action plan that represents a moderate, flexible, case-by-case approach to effecting a gradual improvement in the representation of minorities and women in the Agency’s work force.”  Id. at 642.  Thus, the Court held that the plan was consistent with Title VII and affirmed the judgment of the Court of Appeals.  Id.
Affirmative Action since Johnson


In Grutter v. Bollinger, the Court affirmed Powell’s decision in Bakke; “diversity is a compelling state interest.”  539 U.S. 306, 325 (2003).  However, in order to be tailored to the narrow interest of diversity, race should be one factor considered among many when forming a diverse class.  Id. at 324.  Diversity includes a mix of many characteristics besides race.   Id.  The Court, in an opinion written by O’Connor, found that the University of Michigan’s law school’s affirmative action plan was constitutional.  Id. at 343.  It “narrowly tailor[s] [the] use of race in admissions decisions to further a compelling state interest in obtaining the educational benefits that flow from a diverse student body.”  Id.  In support of her decision, O’Connor explained that the law school sought, in its own words, “a mix of students with varying backgrounds and experiences who will respect and learn from each other.”  Id. at 314.  O’Connor distinguished that the law school’s plan does not “unduly burden individuals who are not members of the favored racial and ethnic groups” because “it can (and does) select nonminority applicants who have greater potential to enhance student body diversity.”  Id. at 341.  


Chief Justice Rehnquist dissented and claimed that the law school’s system was a thinly veiled quota system.  Id. at 379 (Rehnquist, C.J., dissenting).  He claimed that the admissions process was not narrowly tailored to the goal of complete diversity, not just racial diversity.  Id.  Rehnquist used actual application and admission data from the law school to show a direct correlation between the amount of a minority that applied and the amount that was accepted.  Id. at 385.  For example, in 1995 9.7% of the applicant pool was African American and 9.4% of the admitted class was African American.  Id.  Rehnquist claimed that this was racial balancing which is a quota and therefore unconstitutional per Bakke.  Id. at 386.  


Justice Thomas, an African American, states that the U.S. Constitution “abhors classifications based on race, not only because those classifications can harm favored races or are based on illegitimate motives, but also because every time the government places citizens on racial registers and makes race relevant to the provision of burdens or benefits, it demeans us all.”  Id. at  353 (Thomas, J., dissenting).  Thomas echoes President Johnson’s race analogy from the President’s speech at Howard University.  Id. at 350.   However, Thomas decides that African Americans should be forced to compete in the same race.  Id.  Thomas quotes Frederick Douglass who said, “And if the negro cannot stand on his own legs, let him fall.  Your interference is doing him positive injury.” “What I ask for the negro is not benevolence . . . but simply justice.”  Id.  at 350.   


In another University of Michigan opinion that came out the same day as Grutter, the Court further refined affirmative action law.  Jennifer Gratz, a Caucasian, applied to the University of Michigan undergraduate school and was rejected.  Gratz v. Bollinger, 539 U.S. 244, 251 (2003).  As a part of a class action class, Gratz sued the University claiming that the University violated her rights under the Equal Protection Clause of the Fourteenth Amendment by discriminating against her based on race.  Id. at 252-253.  The University of Michigan’s undergraduate admissions department used a selection index.  Id. at 255.  Applicants could aggregate up to 150 points depending on factors including, GPA, in-state residency, alumni relationship, personal essay, academic performance, etc.  Id.  A minority applicant would receive twenty points automatically, whereas other diverse qualities, such as geographic diversity or leadership and service were capped at five points.  Id. at 279 (O’Connor, J., concurring).  If a student received one hundred points he would be admitted.  Id.  


The Court explained that when reviewing the University’s race classification it would use the doctrine of strict scrutiny.  Id. at 270.  The Court used strict scrutiny because “any person . . .  has the right to demand that any governmental actor subject to the Constitution justify any racial classification subjecting the person to unequal treatment under the strictest of judicial scrutiny.”  Id.  


The Court held that the University’s policy, which automatically allotted one fifth of the necessary points to an applicant based solely on his race, was not narrowly tailored to the legitimate end of educational diversity.  Id.  Therefore, it was unconstitutional.  Id. at 249, 270.  Chief Justice Rehnquist wrote the opinion of the Court and relied heavily on Powell’s rationale in Bakke.  Id.  Rehnquist explained that “no single characteristic automatically ensured a specific and identifiable contribution to a university’s diversity.”  Id. at 271.  Rehnquist emphasized “the importance of considering each . . . individual, assessing all of [his] qualities . . . and . . . evaluating that individual’s ability to contribute to the unique setting of higher education.”  Id.  Rehnquist found that the University had created a situation in which “virtually every minimally qualified . . . minority applicant” would be accepted regardless of his individual characteristics.  Id. at 272.  


The Court revisited affirmative action in the recent decision Ricci v. DeStefano, 129 S. Ct. 2658, 2665 (2009).  The city of New Haven, Connecticut, used a job-related test to decide who would be considered for promotions among its firefighters.  Id.  The results of the test revealed that whites outperformed their Hispanic and African American counterparts.  Id. at 2666.  Hence, if the city certified the results, it would promote a disproportionate amount of white firefighters.  Id.  The city feared that the test had created a disparate impact on African Americans by discriminating against them and thusly violated Title VII.  Id.  Therefore, the city did not certify the results.  Id. at 2671.  


The Court held that the city should certify the results.  Id. at 2665.   The Court used the Civil Rights Act of 1991, to distinguish this case from Griggs.  Id. at 2673.  The plaintiffs in the Griggs case claimed that the company used disparate treatment; intentional discrimination.  Id.  However, the current law, the Civil Rights Act of 1991, enacted since Griggs, also contains a disparate impact claim which prohibits “practices that are not intended to discriminate but in fact have a disproportionately adverse affect on minorities.”  Id. at 2672.  The city was caught in a tough position.  Id. at 2672-2673.  The firefighters who wanted the tests certified claimed that the city’s decision not to certify the test was disparate treatment and the city feared a disparate impact lawsuit from minority workers if it certified the test.  Id.


In a disparate impact claim, the employer has a defense if it can show that the practice is “job related for the position in question and consistent with business necessity.”  Id.  Nonetheless, the plaintiff can prevail if he shows that there is an alternative practice that meets the employer’s needs and has less of a disparate impact.  Id.  


The Court began with the premise that by not certifying the test, the city violated Title VII’s disparate treatment provision because the city specifically did not certify the test based on racial disparity.  Id.  The Court applied the “strong basis in evidence” standard which meant that the city would have to prove that it based its refusal to certify the exam in more than a fear of litigation.  Id. at 2681.  Based on credible testimony, the Court found that the tests were “job-related and consistent with business necessity.” Id. at 2678-2680.  In addition, the Court found that the city’s attempt at reasonable alternatives failed.  Id.  Adjusting the scores by taking race into consideration would violate Title VII.  Id.  Furthermore, the city did not provide any other alternative type of test, only ambiguous statements about possible practical tests in observation facilities.  Id.  For further support of its conclusion, the Court explained that the firefighters took the test at an expense to themselves and had relied on it being certified.  Id.


Justice Ginsburg, writing for the dissent, disagreed with the majority’s premise that the test violated Title VII’s disparate treatment provision.  Id. at 2699-2670 (Ginsburg, J., dissenting).  Ginsburg recognized that the Court historically has held that the “because of race” language in Title VII, when interpreted with the spirit of the Civil Rights Acts, will not necessarily be used to protect non-minorities from discrimination.  Id. 
Current Chicago Policy


The Enabling Ordinance of 1990 gave the Adjudication Division of the City of Chicago Commission on Human Relations (the Commission) the authority to enforce orders on employment and housing discrimination claims.  City of Chi. Commn. On Human Rel., 2006 Annual Report (2006) (available at http://www.egov.cityofchicago.org/city/webportal).  The Commission processes and decides claims of discrimination following the Chicago Human Rights Ordinance (HRO) which outlines the basis for discrimination claims.  Chi. Mun. Code (Ill.) Ch. 2-160-010 Reg. 100.26 (2008).  Similar to Title VII the HRO established a list of protected classes which included both sex and race.  Id.  It prohibited discrimination based on membership in any of the protected classes with regard to the following areas; employment advertisement, pre-employment inquiries, employment decisions, compensation, fringe benefits, pension and retirement plans.  Id. at Reg. 310-335.  The HRO offered a basic statement of Bonafide Occupational Qualifications (BFOQ) which made it “appropriate to exclude an entire class of individuals if on the basis of a standard that’s necessary for safe and sufficient job performance.”  Id. at Reg. 300.  


While the HRO reads much like Title VII it is debatable if it has actually been useful in remedying employment and housing discrimination in Chicago.  In 2006, the Commission released its annual report showing a total of 93 employment complaints with 38% brought on the basis of race and 31% on the basis of sex.  Id. at http://www.egov.cityofchicago.org/
city/webportal.  For a city with 2.9 million residents this number is alarmingly small.  City of Chi., Homepage, http://www.cityofchicago.org. (accessed Sep. 16, 2009).  Perhaps such a low number of claims being brought is an indicator of the success of the legislation in preventing discrimination.  On the other hand, it could be a product of a deaf ear on discrimination in Chicago.


The Chicago-Kent community displays sex and race inequalities when it comes to the student body and the faculty.  The student body as of 2009 was comprised of 958 students of which 48% were women and 18% were minorities.  Chi.-Kent College of Law, Students, Student Body Profile, http://www.kentlaw.edu/students/studentbodyprofile. (accessed Sept. 16, 2009)  In the three academic years prior to 2008-2009 the percentage of female students ranged between 46% of 804 students and 51.3% of 751 students.  Id.  In 2009 the faculty totaled 251 members including full-time, adjunct, and visiting faculty and included only 69 women, just over 27%.  Id.  Both the percentage of women on the faculty and of minority students present an arguable question of whether they would be considered a statistically significant imbalance as set forth by the standard in Weber.  

Over the years the Court and congress have grappled with the issue of discrimination.  They have constantly attempted to define the contours for applying non-discrimination legislation and continue to be influenced by the current social and political climate surrounding the issue.  
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