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History of Mental Health Segregation in America


Care for people with mental health disabilities has historically been considered the responsibility of the family and the surrounding community rather than the government Neil S. Butler, “In the Most Appropriate Setting”: The Rights of Mentally Disabled Individuals Under the Americans with Disabilities Act in the Wake of Olmstead v. L.C., 49 Cath. U. L. Rev. 1021, 1027 (2000).  Early institutions resembling schools sprung up in the mid-19th century. Joanne Karger, “Don’t Tread on the ADA”: Olmstead v. L.C. Ex rel. Zimring and the Future of Community Integration for Individuals with Mental Disabilities, 40 B.C. L. Rev. 1221, 1224 (1999).   These facilities focused on teaching mentally ill people life skills and then releasing them back into the community.  Id.  As the 20th century approached, these facilities began to take on the character more of traditional asylums, locking up patients based on fears of sexual immorality and criminal activity.  Id. at 1225. This animosity only grew as the 20th century progressed, paralleled by the popular eugenics movement, promoting sterilization of people with mental disabilities “to prevent them from passing on their “defective” genes to future generations.  Id. at 1225-1226.  It was not until the 1960’s that attitudes towards people with mental disabilities began to change.  Id. at 1226.


Encouraged by the success of civil rights activists, disability rights advocates began a strong push in the late 60’s and early 70’s for deinstitutionalization, the release of confined people with disabilities into the care of their communities.  Id.  Studies began to show the different kinds of benefits people with mental disabilities could benefit from interaction with the community, including: greater independence, feelings of dignity and self-worth, a sense of belonging in the community, increased work skills leading to higher wages post-education, and greater competence and better adaptive skills.  Id.  Additionally, people with mental disabilities released into community care help reduce negative stereotypes and improve tolerance within the community.  Id.  


Several cases helped to develop a small bundle of rights for people with mental disabilities that eventually built up to legislative solutions for equality and freedom from discrimination.  Butler, 49 Cath. U. L. Rev. at 1028.  First, the Supreme Court analyzed a situation in which a man who claimed he was being unconstitutionally held in a mental health institution because he said he was not mentally ill.  O’Connor v. Donaldson, 422 U.S. 563, 565 (1975).  With the evidence supporting the plaintiff’s claim, the court held that due to the constitutional right to freedom, an institution cannot confine a person who can take care of himself alone or with the help of his family.  Id. at 576.  Courts have also recognized a right to treatment in a humane environment.  In Rouse v. Cameron, the Circuit Court for the District of Columbia held that if a person is involuntarily committed, he has a legal right to receive adequate treatment from the institution in which he is detained.  373 F.2d 451, 452-53 (D.C. Cir. 1966).  The Fifth Circuit recognized a similar constitutional right to be treated in a humane environment.  Wyatt v. Aderholt, 503 F.2d 1305, 1319 (5th Cir. 1974).  Despite this progression in the judicial system, it became increasingly clear that the best way for people with mental disabilities to gain rains would be through legislation.  Butler, 49 Cath. U. L. Rev. at 1032.

Disability Equality Legislation Before 1990


 Congress attempted several times to help end discrimination against people with disabilities. These efforts included the Rehabilitation Act of 1973 and the Developmental Disabled Assistance and Bill of Rights Act of 1975.  Karger, 40 B.C. L. Rev. at 1232.  These bills were a step in the right direction, but each ended up being flawed to the point that they were unable to provide the substantive equality for people with disabilities that Congress sought. 

Rehabilitation Act of 1973

As the first federal statute to address discrimination against individuals with disabilities, Section 504 of the Rehabilitation Act of 1973 is sometimes considered the “civil rights bill of the disabled.”  Karger, 40 B.C. L. Rev. at 1233.  Section 504 provided that “no otherwise qualified individual with a disability … shall, solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”  29 U.S.C. § 794(a) (1994).  Notably, this statute was accompanied by Department of Justice regulations that included the requirement that programs be implemented “in the most integrated setting appropriate to the needs of qualified handicapped persons,”  language that would later be integrated into the Americans with Disabilities Act.  28 C.F.R. § 41.51(d) (1998).  


The ultimate shortcoming of the Rehabilitation Act was its limit applicability accompanied by poor choice of language.  Karger, 40 B.C. L. Rev. at 1233-1234.  The Rehabilitation Act only applies to federally funded program, allowing private and state-operated entities to continue discriminating against people with disabilities. Id. at 1233.  The phrase “no otherwise qualified individual” ended up being problematic because it left the burden on the disabled person to prove that he was “otherwise qualified.”  Id. at 233-34.  Similarly, the phrase “solely by reason of … disability” was also ambiguous, creating a large loophole for discrimination based on any other motivation, or even discrimination that was simply partially based on disability.  Id. at 1234.  Another loophole states could use to work around the Rehabilitation Act was the “undue hardship” provision in the Department of Justice Regulations, allowing states to skirt their responsibilities to provide reasonable accommodations if they could show that it would be too expensive to comply.  Id.  Taken altogether, these loopholes severely impaired the Rehabilitation Act’s ability to provide equality for people with disabilities.


The Supreme Court struggled to develop a workable scope for the Rehabilitation Act.  Id.  The first situation the Court addressed involved a woman with a severe hearing disability who was denied entry to a state college that received federal funding.  Southeastern Community College v. Davis, 442 U.S. 397, 400 (1979).  The Court held that institutions do not have to make significant alterations to their programs to accommodate people with disabilities if those changes would fundamentally alter the nature of the program.  Id. at 411.  Other courts used this reasoning to decide that the Rehabilitation Act did not create a right to community-based treatment.  See Kentucky Ass’n for Retarded Citizens, Inc. v. Connecticut, 674 F.2d 582, 585 (6th Cir. 1982).  
The Supreme Court later held that disparate impact discrimination did not necessarily qualify as discrimination under the Rehabilitation Act, focusing on whether changes in the program would adversely affect the program and administrative costs. Alexander v. Choate, 469 U.S. 287,  (1985).
Developmental Disabled Assistance and Bill of Rights Act of 1975


Recognizing the limitations of the Rehabilitation Act, Congress further tried to attain equality for people with disabilities with the passage of the Developmental Disabled Assistance and Bill of Rights Act of 1975 (“DDA Act”).  Karger, 40 B.C. L. Rev. at 1236.  This new legislation created grants for states to develop programs for the assistance of people with developmental disabilities. Id.  The programs had to meet a minimum standard to qualify, but the program was entirely voluntary for states, limiting its effectiveness.  Id.  The Bill of Rights portion of the statute stated that these people with developmental disabilities had a right to receive “appropriate treatment” in “the setting that is least restrictive of … personal liberty.”  42 U.S.C. § 6009(2) (2000).  The “least restrictive” language sparked litigation that would continue for years afterwards.  Karger, 40 B.C. L. Rev. at 1236-37.

One of the most important cases to address the “least restrictive environment” portion of the DDA Act was Pennhurst State School & Hospital v. Halderman.  451 U.S. 1 (1981).  The plaintiff in Pennhurst, a woman with mental retardation, brought her case under the DDA Act, claiming that the institution she was confined to violated the statute because of unsanitary, inhumane, and dangerous conditions.  Id. at 6.  The court held that the language of the DDA Act simply showed a preference from Congress for community-based treatment, not a mandate requiring that treatment. Id. at 19.  Finding that that the funding portions of the DDA Act was in a separate section from the Bill of Rights and therefore only encouragement to participate, the court also stated that people with disabilities do not have a substantive right to be placed in community-based treatment under the statute.  Id. at 18.  With this one case, the Supreme Court managed to significantly limit Congress’s intention in enacting the DDA Act of ending discrimination against people with disabilities.

The Americans with Disabilities Act

In 1990, Congress enacted the Americans with Disabilities Act (“ADA”) in an effort to finally bring an end to discrimination against people with disabilities that past legislation had failed to accomplish.  Karger, 40 B.C. L. Rev. at 1238.  Drawing on the successful portions of past litigation and aiming to remedy past mistakes, one of the stated goals of the ADA is “to empower individuals with disabilities to maximize employment, economic self-sufficiency, independence, and inclusion and integration into society through independent living center and services” and “the guarantee of equal opportunity.”  42 U.S.C. § 12101(b)(1).  Specifically, Title II of the ADA states that “no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity.”  42 U.S.C. 12132.  It is important to note that the ADA avoids the problematic “otherwise” before “qualified individual” and “solely” before “by reason of such disability” that plagued the Rehabilitation Act.  Karger, 40 B.C. L. Rev. at 1239. 


In order to implement these provisions, the ADA specifically appoints the Department of Justice to create regulations for public entities.  42 U.S.C. § 12134(a).  In response, the Department of Justice issued regulations that require that “[a] public entity shall administer services, programs, and activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities.”  28 C.F.R. § 35.130(d).  These regulations also state that “[a] public entity shall make reasonable modifications in policies, practices, or procedures when the modifications are necessary to avoid discrimination on the basis of disability, unless the public entity can demonstrate that making the modifications would fundamentally alter the nature of the service, program, or activity.”  28 C.F.R. § 35.130(b)(7). Again learning from mistakes from the past, there is no mention of the “undue hardship” exception that was present in regulations for the Rehabilitation Act.  Karger, B.C. L. Rev. at 1240.  The ADA appeared to many to be a much more comprehensive statute than any other in the past which would finally bring the equality for people with disabilities that advocates had been working towards for several decades.
Ambiguities under the ADA

While the language of the ADA provided much clearer guidelines than previous disability equality legislation, there were still ambiguities. A circuit split developed over how to best implement the “most integrated setting” language from the Department of Justice regulations.  Butler, 49 Cath. U. L. Rev. at 1039.  The issues over the legislation focused mostly on the cost of providing the services for less restrictive environments for eligible patients.  Id. at 1037-38.

In the Third Circuit, the court addressed the issue of whether a woman who was confined to a wheelchair but able to care for herself with in-home assistance must be released from a nursing home.  Helen L. v. DiDario, 46 F.3d 325 (3d Cir. 1995).  Pennsylvania’s Department of Public Welfare, who had placed the woman on a waiting list for a home attendant program while keeping her in the nursing home, argued that placing the woman immediately in a home-care setting would require a difficult shifting of funds.  Id. at 327-328.  The court rejected the argument that a lack of funding qualified as an undue burden, holding that shifting funds from one section of a program to another would not constitute a fundamental alteration for the purposes of the ADA.  Id. at 338.  Ultimately, the court ordered that the woman be released from the nursing home into a home-based care program, regardless of the availability of funds.  Id. at 339.  

 Three years later, the 11th Circuit addressed similar facts when two mentally retarded women brought a suit claiming a right to be released from an institution into mental care when their physicians determined they were capable of functioning in the less restrictive environment. L.C. ex rel. Zimring v. Olmstead, 138 F.3d 893 (11th Cir. 1998).  Both women had been evaluated by psychiatrists at the facilities holding them, who determined that a community-based care program would be more appropriate than continued institutionalization.  Id. at 895.  The district court found that unnecessary institutionalization of the plaintiffs was per se discrimination that could not be justified by lack of funding.  Zimring v. Olmstead, 1997 WL 148674 at *4 (N.D. Ga. 1997).  However, when the 11th Circuit took the case on appeal, they looked at the issues of cost in a different light. While agreeing with the district court that the unnecessary institutionalization was per se discrimination under the ADA, they remanded the case for further evaluation of the cost-based defense.  Id.  Olmstead, 138 F.3d at 905.  In the face of the 3rd Circuit’s decision in DiDario, the 11th Circuit determined that if the funds for releasing qualified patients into community care were not readily available, it would be unreasonable to force the program to transfer funds to accommodate those patients.  Id. at 904-05.

When the Supreme Court granted certiorari to Olmstead in 1999 (despite having denied certiorari to DiDario a couple years earlier), they finally addressed the issue of  “whether the proscription of discrimination may require placement of persons with mental disabilities in community settings rather than in institutions.” Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 587 (1999).

Olmstead in the Supreme Court

Olmstead v. L.C. ex rel. Zimring, decided by the Supreme Court in 1999, was a landmark case for disability rights.  The Supreme Court was asked to decide whether the ADA requires states to provide community placements for people with disabilities even if appropriate treatment can be provided in a state institution.  527 U.S. 581 (1999).  The plaintiffs in Olmstead, L.C. and E. W., were both women with developmental disabilities.  Both women were voluntarily admitted to Georgia Regional Hospital at Atlanta, where they were confined for treatment in a psychiatric unit.  Both of their professional teams concluded that they could be cared for appropriately in a community-based program, but still, the women remained institutionalized at GR.  Id.  L.C. and E.W. alleged that to avoid discrimination, Title II of the ADA requires availability of placement in community settings rather than institutions.  Id.  The District Court granted partial summary judgment in favor of L.C. and E.W.  They also rejected the state's argument that inadequate funding, not discrimination accounted for their retention at GRH.  Id. at 582.  They then concluded under Title II that "unnecessary institutional segregation of the disabled constitutes discrimination per se, which cannot be justified by a lack of funding."  Id.  

The Court of Appeals for the 11th Circuit affirmed the judgment of the District Court but remanded the case for reassessment of the state's cost-based defense. The Court of Appeals recognized that the state's duty to provide integrated services is not absolute.  They concluded that a cost justification would fail unless the state can prove that requiring it to expend additional funds in order to provide L.C. and E.W. with integrated services would be so unreasonable, given the demands of the state's mental health budget, that it would “fundamentally alter” the services the state provides.  Id.  The Court of Appeals remanded the case to the district court to consider, among other things, whether the additional expenditures necessary to treat L.C. and E.W. in community-based settings would be unreasonable given the demands of the state's mental health budget Id. at 584.  

The Supreme Court held that under Title II of the ADA, States are required to place persons with mental disabilities in community settings instead of institutions when: (1) their treatment professionals have determined that community placement is appropriate, (2) the community placement is not opposed by the individual, and (3) the placement can be reasonably accommodated, taking into account the resources available to the State and the needs of others with mental disabilities.  Id. at 582.  
Government Responses to Olmstead
New Freedom Initiative (NFI)

 The NFI was announced by President Bush on February 1, 2001 and in executive order 13217 on June 18, 2001.  In this order the federal government, through the President, embraced the goals of the Olmstead decision:

The initiative is a nationwide effort to remove barriers to community living for people of all ages with disabilities and long-term illnesses. It represents an important step in working to ensure that all Americans have the opportunity to learn and develop skills, engage in productive work, choose where to live and participate in community life.  
New Freedom Initiative, http://www.cms.hhs.gov/NewFreedomInitiative/. (last viewed Sept. 20, 2009).  With such a strong commitment from the President, Congress matched this commitment in the form of many different grants and aid packages for states trying to implement community-based approaches:

Money Follows the Person Demonstration Grants:  These programs are part of a comprehensive, coordinated strategy to assist States, in collaboration with stakeholders, to make widespread changes to their long-term care support systems.  They will assist States in their efforts to reduce their reliance on institutional care while developing community-based long-term care opportunities, enabling the elderly and people with disabilities to fully participate in their communities.

Alternatives to PRTF Demonstration Grants:  These programs will help States provide community alternatives to psychiatric residential treatment facilities for children.  They will also assist States in their efforts to adopt strategic approaches for improving quality as they work to maintain and improve each child's functional level in the community.

Real Choice Systems Change: These grants support infrastructure changes that will result in effective and enduring improvements in community long-term support systems.

Direct Service Worker: These demonstration grants support strategies to help recruit, train, and retain direct service workers who provide personal assistance to people with disabilities who need help with activities of daily living.

Employment Initiatives: Authorized under the Ticket to Work and Work Incentives Improvement Act of 1999 (TWWIIA), CMS provides funds to states through the Medicaid Infrastructure Grants (MIG) and Demonstration to Maintain Independence and Employment (DMIE) Program to create systemic change that supports employment for people with disabilities.  
Id.  While the amount of money available to these programs will fluctuate, they still consistently provide states assistance in their efforts to implement their working plans.  

Individual States and their Efforts Toward Compliance

The Olmstead decision has placed the onus of deinstitutionalization on the states, and the vast majority of states have responded by implementing an “Olmstead Plan” or a similarly designed plan intended to combat institutionalization. Center for Personal Assistance Services, http://www.pascenter.org/home/index.php (last viewed Sept. 20, 2009).  Here are a number of specific measures taken by states in response to Olmstead:

Ohio Department of Mental Health: Housing as Housing: Instead of group living

designs, housing-as-housing emphasizes scattered-site, mixed-site design,

meaning that buildings are geographically dispersed and that tenancy at a given

site includes both mental health consumers and the general public.

The Village Integrated Service Agency: A program of the Mental Health

Association of Los Angeles, the Village allows its “members” to select the type of

housing they want and need as part of their personal service plan, which outlines

members’ living, work, social and educational goals. A personal service

coordinator advocates with the local housing authority for rent subsidies for

eligible members, and the Village’s financial services division makes loans

available for security deposits and moving expenses.

Vinfen Corporation in Massachusetts: Employing a “zero reject” policy,

Vinfen is committed to meeting the needs of every individual referred regardless

of the cultural or linguistic background, medical needs or the severity of the

disability.

Housing Unlimited: In Rockville, Maryland, HUI separates housing from

psychiatric services, concentrates on housing only, and offers permanent housing

that emphasizes quality and affordability. Each HUI home houses two to five

tenants.  
Michael Allen, Just Like Where You and I Live: Integrated Housing Options for People with Mental Illness, 2004 Judge David L. Bazelon Center for Mental Health Law at 9-10; see also Donna Folkemer, Barbara Coleman-National Conference of State Legislatures (NCSL), http://www.ncsl.org/default.aspx?tabid=14479.  These plans allow states to implement the ideals and goals of Olmstead in the ways that best serve and cater to the needs of their citizens.  Rosenbaum, Teitelbaum, at 18-21.  The plight of the mentally disabled in Appalachia is not the same as it is in the urban settings of Chicago, New York, or Los Angeles.  Therefore, states need the flexibility to implement plans that cater to these divergent needs, a flexibility seemingly inherent in the Olmstead decision.
Perspectives on Olmstead
Olmstead as a Brown v. Board of Education for the Disabled

Many call the Olmstead decision the Brown v. Board of Education of the disability rights movement.  Ruth Colker, The Section Five Quagmire, 47 UCLA L. Rev. 653, 654 (2000); see also http://www.atlantalegalaid.org/. (last updated August 20, 2009).  Much of these comparisons are rooted in the common theme of desegregation.  As in Brown, where African-American students were segregated into separate schools from their white peers, Olmstead centered on mentally ill patients in institutions segregated from the community at large.  In both cases, the needs of a segment of the community were being denied because of segregation, and the aftermaths of both cases established frameworks that fostered the desegregation of an oppressed group.  


Despite these similarities, two major factors distinguish Olmstead and Brown.  First, the nature of the holdings are very different.  In Brown, the Warren Court made a broad, far-reaching strike against the entire institution of segregation.  Martin Wisneski, In Pursuit of Freedom & Equality: Brown v. Board of Education of Topeka, http://brownvboard.org/. (last viewed Sept. 20, 2009).  This decision not only impacted the main issue of schools, but was also interpreted as a condemnation of segregation throughout all facets of American society.  In contrast, Olmstead is arguably a much more reserved and cautious holding.  While Olmstead clearly articulates the inadequacies of forced institutionalization, the framework established for remedying the wrong was more reserved and gradual, whereas in Brown the Court found a 14th Amendment violation which required immediate attention and change.  


The second difference between the two cases, ironically, focuses on the pace at which they were implemented throughout the country.  One would imagine that the sweeping nature of the Brown decision would have resulted in an avalanche of change and reform; however, it would not be until three years later in 1957 when the first southern high school, Central High School in Little Rock, Arkansas, would be forcefully integrated.  Craig Rains, Little Rock Central High School: 40th Anniversary, http://www.centralhigh57.org/. (last viewed Sept. 20, 2009).

  In contrast, while the ramifications from Olmstead have been gradual and subtle, states have adopted and implemented the tenants of Olmstead much quicker than those of Brown.  
Olmstead’s Impact on the Homeless

Olmstead has forced the country to address the isolation and stigmatization associated with institutions for the mentally ill.  In the same vein, Olmstead has also cast light upon the relationship between homelessness and persons with mental illness.  Efforts to decrease the size of America’s institutions have been in place for decades.  E. Fuller Torrey, Out of the Shadows: Confronting America’s Mental Illness Crisis, 206-207 (John Wiley & Sons, 1997).  Some would argue that the movement to deinstitutionalize (as seen in Olmstead) previously led those with mental illness to be kicked out of the institutions and into homeless shelters, resulting in rises in homelessness.  Id. at 1-42.  Today it is estimated that at least 20 percent of the homeless suffer from various forms of mental illness.  Dr. Fran Randolph-Chief, Olmstead and Homelessness, Http://www.imediaconsult.com/olmstead/Institute2003/proceedings/2_1%20Randolph.PPT. (last viewed Sept. 20 2009).  Already in the post-Olmstead world some worry that history may be repeating itself; by not mandating specific measures and methods, state’s Olmstead plans may allow vulnerable individuals to slip from institutions to homelessness.  Meghan K. Moore, Note,  Piecing the Puzzle Together: Post-Olmstead Community –Based Alternatives For Homeless People with Severe Mental Illness, 16 Geo. J. on Poverty L. & Pol’y 249, 254, 269 (2009).  


It is important that the Olmstead decision is not a catalyst for a potential increase in the percentage of mentally ill on the streets or in homeless shelters.  In their rush to comply with Olmstead states must not sacrifice the patient’s need for a stable place to live in order to comply, and in fact Olmstead protects against this threat.  States must thoroughly research and plan for the transition of their patients from institutions into sustainable, nurturing community placements.  If states attempt this process in haste, and with only a mindset for compliance, they run the risk of sending underprepared, vulnerable patients into situations where they are likely to fail.  “A comprehensive and collaborative approach, however, will serve to provide a well-working model of treatment, while promoting the dignity and independence of those living with severe mental illness.”  Id. at 270.
The Court’s Take on Olmstead
Frederick L. v. Department of Public Welfare, 422 F.3d 151 (3d Cir. 2005).


In this case, a group of mental health patients at the Norristown State Hospital who were eligible for deinstitutionalization sought integration into a community-based service program.  Id. at 154.  While both parties shared a common goal of integration into community-based service programs, they greatly disagreed about the way in which the reintegration should take place.  Id.  The federal district court initially ruled in favor of the Department of Public Welfare (DPW) (the entity in charge of providing mental health care in Pennsylvania), indicating that:

[T]he integration accommodation patients requested was unavailable at the time because it would require a ‘fundamental alteration’ of Pennsylvania’s mental health program in light of its limited economic resources and its obligations to other segments of the mentally disabled population.  
Id.  Thereafter, the Third Circuit Court of Appeals reversed and remanded instructing the district court to further evaluate the evidence to determine if it was sufficient to “justify the acceptance of Pennsylvania’s ‘fundamental alteration’ defense.”  Id.  (quoting Frederick L. v. Dep’t of Pub. Welfare, 364 F.3d 487, 501 (3d Cir. 2004) (“Fredrick L. II”)).  Additionally, the third circuit instructed the lower court to direct DPW to develop an integration plan.  Id.  This plan required a demonstration of “a commitment to community placement ‘in a manner for which [DPW] can be held accountable.’”  Id.  (quoting Fredrick II, 364 F.3d at 500)).  On remand, the district court again found that DPW’s efforts were sufficient.  Id.  The patients however, again appealed the district court’s decision and similarly, the third circuit remanded the case to the district court.  Id.  


The Third Circuit’s second remand, focused on DPW’s “working plan.”  Id. at 155.  In order to comply with Olmstead, DPW needed to “demonstrat[e] that it had a comprehensive, effectively working plan ‘to discharge persons who are unnecessarily institutionalized in more integrated settings’ and ‘a waiting list that moved at a reasonable pace.’”  Id. (quoting Fredrick II, 364 F.3d at 494, 498).  However, DPW did not interpret this direction literally.  Rather they figured that they only needed to show that they were committed to doing what was necessary to continue their past progress.  Id. at 156.   This was an opinion largely formed by the state’s tight budget at the time.  In other words, it seemed that DPW dismissed the working plan requirement laid out by Olmstead and by Frederick II because the fiscal restraints of the state budget would not allow them to accelerate community placements.  Id. at 157.  Without the ability to vigorously tackle the community placement goal, DPW did not see it necessary to establish a “working plan,” and moreover, DPW assumed that the court would sympathize with their financial limitations.  


The third circuit emphatically rejected DPW’s assertions that they did not need to supply a detailed working plan.

 DPW may not avail itself of the ‘fundamental alteration’ defense to relieve its obligation to deinstitutionalize eligible patients without establishing a plan that adequately demonstrates a reasonably specific and measurable commitment to deinstitutionalization for which DPW may be held accountable.  

Id.  Therefore, the Third Circuit interpreted the Olmstead decision as requiring a comprehensive working plan as a “necessary component of a successful…defense…”  Id.  This “prospective” approach to interpreting Olmstead compliance look to whether a state is taking integration action that is widely communicated and reasonably specific.  John F. Muller, Comment, Olmstead v. L.C. and the Voluntary Cessation Doctrine: Toward a More Holistic Analysis of the “Effectively Working Plan, 118 Yale L.J. 1013, 1016-1017 (2009).  This interpretation of Olmstead continually pushes states to improve the position of those with mental disabilities.  However, this approach is vulnerable to being exploited by states looking to give the appearance of compliance.  For example, it is possible that jurisdictions using the prospective approach could devote ample time to integration program preparation, which is measureable and reasonably specific, yet at the same time have no intentions to follow-through with their ambitious (and often expensive) plans.  In fact, in many ways the third circuit’s prospective approach institutes a fairly low standard for states to meet.  States simply need to show a concerted effort to prepare and provide specific measures that they would like to implement, as opposed to actually having to implement these ideas.


In many ways the prospective approach is consistent with Justice Ginsberg’s measured approach in Olmstead.  Justice Ginsburg was well aware of the potential financial burden that the community-based approach would have on the states.  Thus, she crafted her opinion to provide some flexibility, which is perhaps the genius of the opinion.  Justice Ginsburg, a veteran of the women’s rights struggle, was acutely aware that overreaching in the Olmstead decision could be potentially counterproductive to the disabled community.  Symposium, Justice Ginsburg and the Judicial Role in Expanding “We the People”: The Disability Rights Cases, 104 Colum. L.R. 49 (2004).  Speaking of the courts and the power of litigation to achieve social change, Justice Ginsburg said that “without taking giant strides and thereby risking a backlash too forceful to contain,” the courts “can reinforce or signal a green light for social change.”  Ruth Bader Ginsburg, Speaking in a Judicial Voice, 67 N.Y.U. L.R. 1185, 1208 (1992).  Therefore, consistent with this philosophy, Olmstead carefully recognizes that when times are tough states will likely not be able to implement all of their goals regarding deinstitutionalization.  Rather than mandating these goals, which would likely create animosity and hinder the process, Justice Ginsburg has established a precedent that will slowly, economically, and hopefully effectively transition the country towards a community-based goal.
Arc of Washington State Inc. v. Braddock, 427 F.3d 615 (2005) &

Sanchez v. Johnson, 416 F.3d 1051 (2005).


In both of these cases, the ninth circuit adopted a more “retrospective” approach to determining whether the defendant states were in compliance with the ADA and Olmstead.  Muller at 1016.  This approach evaluates a states deinstitutionalization progress (or lack thereof) by analyzing varied data and statistics, and uses this information to determine the state’s liability.  The retrospective approach, if used aggressively, could be a successful way for the courts to hold state’s accountable for progress towards community-based implementation.  However, like the prospective approach, the retrospective approach also offers positives and negatives with regards to the overall goal of deinstitutionalization.  


Critics point out that, not without merit, that Olmstead too clearly shows defendants how to avoid liability.  Joanne Karger, note, “Don’t Tread on the ADA”:Olmstead v. L.C. Ex Rel. Simring and the Future of Community Integration for Individuals with Mental Disabilities, 40 B.C. L. Rev. 1221, 1267 (1999). (providing an early predication following the Olmstead decision that states would find success in claiming the defenses offered by the Court).  This is especially true when the defendants are able to use pre-Olmstead data which usually evidenced little to no community-based service programs because the community-based approach, while popular among advocates early on, only began to gain traction in the 80’s and 90’s.  Id. at 1228.  More specifically, the retrospective approach does not hold states to a high enough standard with regards to the progress they need to show to avoid liability.  Therefore, the post-Olmstead data will always indicate an increase in deinstitutionalization programs as compared to the pre-Olmstead data.  This increase however, may be extremely minimal and still theoretically be sufficient to meet the retrospective approach’s standard.  


Yet, post-Olmstead data is increasing.  Olmstead is more than ten years old, thus states can now compare early post-Olmstead data with more recent data, which would give a clearer picture of the progress made towards the community-based goal.  Therefore, the days of states relying on low expectations may be limited, and a negative assessment of this approach based on these early results from the Ninth Circuit may be premature.  Much like in Arc of Washington and Sanchez, where states showed some progress in comparison with the past, this approach towards compliance will become more and more difficult the further away we get away from Olmstead.  For example, ten years from now, the baseline for showing progress in an Arc of Washington and Sanchez style case will not be the statistics from a pre-Olmstead world, rather it will be the working plans that the states relied upon to avoid liability the first time commitment to deinstitutionalization was at issue.  If progress is not made based on these new baselines, the states will ultimately be found liable.  
Williams v. Wasserman, 164 F. Supp. 2d 591 (D. Md. 2001).


The Wasserman case typifies court’s efforts to implement the goals of Olmstead, without exerting overbearing mandates on the states:

This result suggests that states’ response to the goal of community integration and

the broad “reasonable pace” mandate of the Court should be active and visible

involvement in program restructuring, even if many of the reforms are ones that could

take years to implement. Rather than exposing the state to further liability if such

reforms are not achieved, evidence of active engagement and slow progress toward

fundamental alterations signals the type of evolutionary change that the Olmstead

majority arguably sought to accomplish.  
Sara Rosenbaum, Joel Teitelbaum, Olmstead at Five: Assessing the Impact, 2004 Kaiser Commission on Medicaid and the Uninsured at 9.  As alluded to earlier, this approach has frustrated activists and proponents of a more aggressive implementation of the Olmstead decision.  However, the courts seem more inclined to push the states to find their own policy answers slowly and consistently, rather than dictating the exact changes needed.  Indeed, this may be the most appropriate and judicious approach given the many financial difficulties that the states face in these uncertain financial times.  Under these decisions, states are allowed to assert ownership over changes, and theoretically in better economic times, they will be more likely to embrace and implement a strategy they have developed and fostered themselves rather than one mandated from the judiciary.

There is currently a case in Illinois to determine whether Illinois is in compliance with the law.  Ligas ex rel. Foster v. Maram alleges that unnecessary institutionalization violates the relevant law: the Americans with Disabilities Act.  478 F. 3d 771 (7th Cir.2007).  Ligas was filed in 2005 by nine people with developmental disabilities who reside in private state-funded institutions, or who are at risk of being placed in institutions.  These people had requested and been denied community services by the state of Illinois.  Id. at 772.  The plaintiffs named in the suit are Stanley Ligas, Lorene Bierman, David Childers, Isaiah Fair, Adam Kulig, Jamie McElroy, Tiffany McFadden, Alex Tyner and Jennifer Wilson.  Ligas, Bierman, Childers, McFadden and Tyner made repeated requests to be placed in small community residential homes, but were denied, and so they remain in institutions.  Fair, Kulig, McElroy and Wilson live at home with parents or other family members to avoid being institutionalized, even though this means they become ineligible for necessary services. Equip for Equality, Illinois Residents Sue State for Violating Americans with Disabilities Act, Failing to Provide Community Services, http://equipforequality.org/news/pressreleases/july_28_2005illinois_residents.php (last updated July 28, 2005).  
Stanley Ligas, the named plaintiff, is a clear example of the current problem.  Stanley is 41 years old, has a job, and can balance his own checkbook.  Stanley wants to leave his 96-bed facility, and told the judge, “I know how to use money.  I work at Popeye’s chicken. I want to live in an apartment with someone else. I would like to live by my sister. I don’t have a choice right now.”  L. Black, Chicago Tribune, Mentally Disabled in Housing Fight, http://archives.chicagotribune.com/2009/jul/02/local/chi-disabled-housing-lawsuitjul02 (last updated July 2, 2009).  Because Stanley’s story is echoed by thousands of others in Illinois and across the country, the suit was brought to push the state of Illinois down the road to community-based care.  Ligas, 478 F. 3d at 773.  The agencies representing the plaintiffs hope that the decision in Ligas can have a broad impact for all people with disabilities, not just the named plaintiffs.  As a strategy to make such a broad change, the representatives of the plaintiffs sought to certify a class and to require the state to provide community-based care for members of the class, which included people in institutions, or people at risk of living in institutions, who could live in the community.  Id.   

Of course, not all people with disabilities seek to live in the community.  Stanley Ligas only represents one side of the story.  For example, the father of a 53-year-old woman, who functions at the level of a 2-year-old, wants her to stay at a large institution because her life would deteriorate without adequate therapy and daily activities, which cannot be provided at smaller group homes.  Id.  Because of situations like this, a group of people sought to intervene to ensure that the disabled would have a choice between institutions and community-based care.   This group of intervenors contained representatives of people with disabilities who were worried that they would be forced to live in community-based care if the plaintiffs succeeded, similar to the scenario mentioned above.  Ligas, 478 F. 3d at 773.  However, the district court had already noted that the complaint was “replete with language on choice” and nothing in the complaint would force people to move out of institutional care if their wish was to stay in the institution.  Id. at 774.  The plaintiffs only sought existence of appropriate services tailored to each individual with a disability; something that Illinois should have been providing already, based on the decision in Olmstead.  To avoid the perception that the intervenors would be forced into community-based care, the class was narrowed in the amended complaint filed in September of 2009.  The class was then defined as those “who would not oppose community placement.”  This language was taken directly from the Olmstead class.  Id. at 775.  

The Ligas case reflects the States’ and society’s difficulty with implementation of the Olmstead decision.  It is essentially asking for enforcement of the law, giving people with disabilities the rights they should have been granted following Olmstead.  Implementation is not the only struggle that people with disabilities are facing.  They also face opposition from the public because of the media’s distortion of the situation.  In a society that bases so many of its opinions on the media, it is crucial that the story is portrayed correctly, because the outcome will affect not only disabled persons, but also non-disabled persons in the community that may house transitioned disabled persons.  Olmstead established that it is a violation of the ADA to force developmentally disabled patients to reside in institutions when they do not oppose living more fully integrated, and when they are able to do so.  Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 597-602 (1999).  Ligas also reflects the extreme importance for change as it applies to the state of Illinois, which currently ranks dead last out of all the States and the District of Columbia in serving people with developmental disabilities in small community settings.  Illinois’ numbers are astonishing, housing nearly 6,000 people with developmental disabilities in 250 private institutions across the State, and thousands of other individuals are at risk of institutionalization.  Equip for Equality, Court Ruling Does Not Change the Facts: Illinois Still Fails People with Disabilities, http://www.illinoisprobono.org/index.cfm?fuseaction=news.newsDetails&newsID=922, (last updated July 8, 2009).  The outcome of the Ligas case will hopefully be a positive step for people with disabilities in Illinois, and a precedent that other states can use as guidance on implementing the Olmstead decision more effectively.  

Post-Olmstead Changes

Since the 1999 Olmstead decision, much light has been shed on the Disability Rights movement.  It pushed the movement in the right direction, but sometimes progress can be slow.  In January 2000, the U.S. Department of Health and Human Services announced that the federal government urged state Medicaid directors to plan for moving people with disabilities into community settings.  Directors were reminded that they may chose to utilize their Medicaid funds to provide services in community-integrated settings or institutions, but to allow for the wide range of service locations.  U.S. Department of Health and Human Services, The Olmstead Decision, http://www.acf.hhs.gov/programs/add/otherpublications/Olmstead.html (last updated January, 2000).  The next big step came in June of 2001, when George W. Bush made Executive Order 13217 - Community-Based Alternatives for Individuals with Disabilities.  In section 2 of his executive order, he laid out plans for the “swift implementation” of the Olmstead decision, and agency responsibilities.  U.S. Department of Housing and Urban Development, http://www.hud.gov/offices/fheo/disabilities/eorder13217.cfm  (last updated 2001).  
There was a slow period for disability rights progress until 2005, when the Federal Deficit Reduction Act created a “Money Follows the Person” (MFP) demonstration program, which showed states how they could shift money toward community-based care.  J. LaFleur, Pro Publica, Landmark Case: A Decade After Olmstead, Progress Slow on Disability Rights http://www.propublica.org/feature/landmark-case-decade-after-Olmstead-progress-slow-on-disability-rights-621 (last updated June 19, 2009).  This step addressed many concerns about where the money would come from to pay for community-based care. This way, when someone left an institution, the money being spent to care for that person would follow that individual to his or her community-based treatment center, or whatever other form of care that individual chose.  In 2007, the government issued $1.4 billion in grants to 30 states to transition 37,731 individuals out of institutions by 2011.  This grant is part of the MFP program, and states are to pair transition programs with other rebalancing initiative in efforts to shift Medicaid long-term care systems from institutional to community-based care. The grant money is meant to target Medicaid recipients who have been institutionalized for six months or more in nursing homes, hospitals, intermediate care facilities for the mentally retarded (ICFs-MR), and institutions for mental diseases (IMDs). The money provides enhanced matching Medic​aid funds for 365 days after an MFP recipient leaves an institution to help support community-based long-term care A.T. Wenzlow, D.J. Lipson, Transitioning Medicaid Enrollees from Institutions to the Community: Number of People Eligible and Number of Transitions Targeted Under MFP, http://www.cms.hhs.gov/DeficitReductionAct/Downloads/MFPReportsFromTheFieldNum1_508.pdf (last updated January, 2009).  In 2007, the Community Choice Act was introduced.  The Act’s purpose is evidence on its face: individual choice in service location.  The Act reiterated Olmstead’s point that nothing would force an individual into community-based services if they preferred to stay in an institution.  In January 2008, Senator Barack Obama called the Act, "vitally important to the independence, community integration, and equality of hundreds of thousands of Americans with disabilities.” J. LaFleur, Pro Publica, Landmark Case: A Decade After Olmstead, Progress Slow on Disability Rights, http://www.propublica.org/feature/landmark-case-decade-after-Olmstead-progress-slow-on-disability-rights-621 (last updated June 19, 2009).  Currently, the bill has not yet passed, but in November of 2007, the American Medical Association changed its policies to support the Community Choice Act, which could help its perceived credibility in Congress.  National Counsel on Independent Living, AMA Changes Policy, Adopts CCA!, http://www.ncil.org/news/CCAActionHub.html#ama (accessed September 16, 2009).   

July of 2009 is the 10-year anniversary of the Olmstead decision.  With the imminent health care changes in the United States, disability rights advocates have been rallying to ensure that they are not forgotten in all of the changes.  In April 2009, at least 90 disability activists are arrested in Washington, D.C., after they are told that long-term care will not be among the Obama administration's health care reforms.  Some of the activists had chained their wheelchairs to the White House fence during a protest to raise awareness of the Community Choice Act.  ABC News, Protests Continue as Disability Rights Activists Block Streets, http://www.wjla.com/news/stories/0409/617522.html (last updated April 28, 2009).  In April 2009, language specifically endorsing the Community Choice Act is replaced on White House Web site.  The added language states:

Promote Access to Community Living Services

Too many people who need assistance with activities of everyday life are faced with a difficult choice. They can move into a nursing home and face safety and quality of care problems or risk injury or death by staying in the community without adequate services to take care of personal needs. The President believes that more can be done to encourage states to shift more of their services away from institutions and into the community, which is both cost effective and humane.

Protect Civil Rights

The Americans with Disabilities Act (ADA) is a landmark law that has done much to protect people with disabilities from discrimination. However, President Obama will push for more consistent and effective enforcement of ADA, which can do more to prevent discrimination in employment, public services, public accommodations and telecommunications.

The Whitehouse, http://www.whitehouse.gov/issues/disabilities/ (last updated April 30, 2009).  

This language provides necessary recognition to the disability community, but does not lead to a widespread change.  Currently, more than 313,000 people with disabilities are still living in institutions (23% of the all people with disabilities) that want to live in the community, but are denied their civil right to integration, primarily because of Medicaid's historical bias in favor of segregation.  Many of them are on "waiting lists" to be able to move into community-based settings.  This is essentially a “waiting list” for being afforded their civil right to choose where to live.  S. Gold, American Association of People with Disabilities, Olmstead's Anniversary and Disability Civil Rights, http://jfactivist.typepad.com/jfactivist/2009/06/olmsteads-anniversary-and-disability-civil-rights.html (last updated June 16, 2009).  

The disability rights movement has progressed since the implementation of the Americans with Disabilities Act.   Ligas represents a 10-year check on progress since Olmstead, and an attempt to push forward towards equality for people with disabilities.  If the class is re-certified, there will be a positive change for all people with disabilities in Illinois, and will hopefully prompt the creation of legislation that will affect people with disabilities across the nation.  
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