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1. FACTS OF THE CASE


Jessica Gonzales obtained a temporary restraining order (“TRO”) against her ex-husband, Simon Gonzales, that commanded him not to “molest or disturb the peace” of her or their three daughters.
  The TRO was later made permanent and the terms were modified to grant Mr. Gonzales visitation on alternate weekends, two weeks during the summer, and “upon reasonable notice.”
  On June 22, 1999, Mr. Gonzales took their daughters, without notifying Ms. Gonzales.  Ms. Gonzales immediately notified the police and when they arrived at her house, she requested that the restraining order be enforced.  Printed on the restraining order was a notice to law enforcement officials that stated:

You shall use every reasonable means to enforce this restraining order.  You shall arrest, or if an arrest would be impractical under the circumstances, seek a warrant for the arrest of the restrained person when you have information amounting to probable cause that the restrained person has violated or attempted to violate any provision of this order...

The police advised Ms. Gonzales that they were unable to do anything and to call back later if the children had not returned.  Mr. Gonzales called his ex-wife approximately one hour later to inform her that he was with the children at an amusement park.  Ms. Gonzales then called the police and asked them to go find her children.  The police again told her to call back later if the children did not return.


Ms. Gonzales called the police three more times with similar results and at 1:00 AM went to the police station to file an incident report against the police officers.  At 3:20 AM, Mr. Gonzales arrived at the police station and opened fire.  The police fired back and killed him.  They found the bodies of all three children in the vehicle.  The children were apparently murdered by Mr. Gonzales.

2. THE SUPREME COURT’S OPINION

The following section provides an analysis of the Supreme Court opinion in Town of Castle Rock v. Gonzales.

a.  SEQ CHAPTER \h \r 1Tenth Circuit Opinion


In Gonzales v. Town of Castle Rock, the Tenth Circuit held that a court-issued domestic restraining order, the enforcement of which the court ruled was mandated by a Colorado state statute, created a property interest protected by the due process clause of the Fourteenth Amendment.
  The Town of Castle Rock appealed the decision to the Supreme Court.

b. Issue    

The issue in Town of Castle Rock v. Gonzales was “whether an individual who has obtained a state-law restraining order has a constitutionally protected property interest in having the police enforce the restraining order when they have probable cause to believe it has been violated.”
  The Court separated the issue into two questions.  The first question pertained to Colorado state law and whether Colorado law gave Ms. Gonzales a right to police enforcement of the restraining order.
  The second question pertained to federal constitutional law and whether Ms. Gonzales had a property interest in police enforcement of the restraining order for purposes of the due process clause.
  The Court held that the Colorado statute did not create a personal entitlement to police enforcement of restraining orders.  Thus Ms. Gonzales did not have a protected property interest in police enforcement of the restraining order.
    


Surprisingly, the Court gave no deference to the Tenth Circuit’s holding despite the Court’s “longstanding policy of paying ‘deference [to] the views of a federal court as to the law of a State within its jurisdiction.’”
  Instead, the Court deferred to a “well-established tradition of police discretion [that] has long coexisted with apparently mandatory arrest statutes.”
  Traditionally the Court pays deference to federal circuit courts’ interpretations of state law except in the rare cases where the decisions are “clearly wrong” or “otherwise seriously deficient.”
  In this case the Court stated that deference was inappropriate, but did not explicitly address the “clearly wrong” or “otherwise seriously deficient” standard.

c. Tradition of Police Discretion v. Crisis of Under-Enforcement 

The Court had to determine whether the Castle Rock Police had discretion regarding enforcement of the restraining order since “a benefit is not a protected entitlement if government officials may grant or deny it in their discretion.”
  The Court’s inquiry glossed over a wave of domestic violence statutes requiring mandatory arrests that began to crest in the 1990’s, and instead hinged its analysis on an ABA Report issued in 1980.  The report stated:   

“In each and every state there are long-standing statutes that, by their terms, seem to preclude nonenforcement by the police.  However, for a number of reasons, including their legislative history, insufficient resources, and sheer physical impossibility, it has been recognized that such statutes cannot be interpreted literally.  [T]hey clearly do not mean that a police officer may not lawfully decline to... make an arrest. As to third parties in these states, the full-enforcement statutes simply have no effect, and their significance is further diminished.” 1 ABA Standards for Criminal Justice 1-4.5, commentary, pp. 1-124 to 1-125 (2d ed.1980) (footnotes omitted).


By relying on this report, the majority largely ignored that when the Colorado General Assembly passed omnibus legislation targeting domestic violence in 1994, 14 years after the ABA Report was issued, it “joined a nationwide movement of States that took aim at the crisis of police under-enforcement in the domestic violence sphere by implementing ‘mandatory-arrest’ statutes.”
  In fact when Colorado passed its statute in 1994, there were already 15 states that mandated arrest for domestic violence offenses and 19 states that mandated arrest for domestic violence restraining order violations.
  As the dissent points out, before the wave of domestic violence statutes the legal rule was one of discretion.
  The mandatory arrest statutes referred to in the ABA Report have always been understood to be “mandatory” in name only.
  The dissent stated that:  

The innovation of the domestic violence statutes was to make police enforcement, not ‘more mandatory,’ but simply mandatory.
  If, as the Court says, the existence of a protected ‘entitlement’ turns on whether ‘government officials may grant or deny it in their discretion,’...the new mandatory statutes undeniably create an entitlement to police enforcement of restraining orders.
    
d. “Shall” v. “May”
The Court insisted that, given the tradition of police discretion, a true mandate of police action would require “some stronger indication from the Colorado legislature” than “shall use every reasonable means to enforce a restraining order” or “shall arrest...or...seek a warrant.”  The Court cited Chicago v. Morales and a few Colorado criminal statutes as support for its interpretation.
  In Morales, a city ordinance declared that a police officer “shall order persons to disperse in certain circumstances” and the Court ruled that the ordinance granted discretion to the enforcing police officers.
  

The dissent argued that it was plausible to construe “shall use every reasonable means to enforce a restraining order,” and “shall arrest” to give mandatory directives to the police.  Indeed, as the dissent points out, the same statute uses different language at other times that suggests police discretion.  For example, in section 18-6-803.5(6)(a), the statute uses the language, “A peace officer is authorized to use every reasonable means to protect...” and “Such peace officer may transport...”
  

e. Impractical Arrests

The Court focused much of its analysis on situations where the whereabouts of a person violating a domestic violence restraining order are unknown.
  The Colorado statute provides that, when arrest is “impractical,” which the Court argued was likely the situation in Gonzales, the officers’ statutory duty is to “seek a warrant” rather than “arrest”.
  However, the dissent argues that focusing on the violator’s whereabouts, at least in the instant case, is a “red herring”
 because the whereabouts of Mr. Gonzales were in fact known for at least a couple of hours.  The amusement park where Mr. Gonzales and the children were apparently located only had “one way in and one way out."
  Despite knowing that Mr. Gonzales was at the amusement park, the police did not try to locate him.  According to the dissent, under the statute “they lacked the discretion to do nothing.”
 

f. No Property Interest

Even if Ms. Gonzales was entitled to enforcement of the restraining order, the Court held that such an entitlement is not protected by the procedural component of the due process clause.
  Such an entitlement does not resemble traditional conceptions of property and the benefits afforded are incidental to “enforcement” of the restraining order.
  The dissent argued that the “enforcement” of a restraining order is a substantive benefit and therefore a protected property interest.

3. SCALIA’S OPINIONS ON DOMESTIC VIOLENCE


Some scholars have argued that Justice Scalia is hostile towards battered women.  In Giles v. California, the Supreme Court considered whether a defendant forfeits his Sixth Amendment right to confront his accuser when the defendant murders his accuser in a domestic-homicide.
  In an opinion by Justice Scalia, the doctrine of “forfeiture by wrongdoing” was severely limited.  In Giles, Justice Scalia ruled that a defendant does not forfeit confrontation rights by murdering the declarant, unless it can be proven that the defendant intended to prevent the declarant from testifying at trial.
  


The Giles ruling will likely lead to numerous retrials across the United States, and it is unclear whether the subjective hurdle introduced by Justice Scalia will be met by prosecutors in those cases.
  Only by demonstrating that the defendants specifically intended that their victims not be able to testify at trial will the victims’ statements be admissible on retrial.
  As Chief Justice Roberts noted during oral argument in the Giles case, “under Justice Scalia's restrictive interpretation of the forfeiture rule, the accused ‘gets a great benefit’ for causing the victim's death, and such a benefit increases the temptation to murder, rather than simply injure, victims of domestic violence.”
  


Justice Scalia relied upon three cases and four treatises from the eighteenth century to support his ruling in Giles.
  As one scholar noted, “[Justice Scalia’s] reliance on three cases from the eighteenth century is problematic because during that period husbands were granted the right to beat their wives.”  In 1859, John Stuart Mill noted that husbands possessed an almost despotic power over their wives, and that this control was beyond the reach of the State.
  As another scholar observed, 

The term ‘domestic violence’ in the U.S. Constitution refers to violence between U.S. citizens, as distinguished from violence between U.S. citizens and foreign nationals.  The problem of domestic violence as understood in modern times – i.e., violence against intimate partners - was virtually never the subject of criminal prosecutions in the eighteenth and nineteenth centuries.  Because the courts of that era did not address the uniquely coercive pressures that characterize a battering relationship, authority from that era is inapposite just as authority from an era of legalized slavery has scant value in modern interpretation of constitutional provisions relating to the civil liberties of African-Americans.
  

Justice Scalia again cited legal support from less enlightened eras when ruling on cases involving domestic violence.

4. CASES CITING CASTLE ROCK


 Castle Rock has been cited on two occasions.  In Garrett v. Belmont County Sheriff Dept., the Court found there was no Constitutional duty to act where a prisoner received suicide threats from his wife, and where the prisoner’s wife committed suicide after jail officers ignored the prisoner’s pleas to intervene or investigate the matter.
  The Court cited Castle Rock and held that “even where the government has agreed to act under certain circumstances, no Constitutional duty is created.”
     


The Court in Vives v. City of New York distinguished Castle Rock when deciding whether police department policymakers can instruct police officers not to enforce a section of a penal law.
  The Vives Court stated that Castle Rock concerns “case-by-case discretionary authority” and stands for the notion that “the deep-rooted nature of law-enforcement discretion [exists], even in the presence of seemingly mandatory legislative commands.”
  The case was vacated and remanded so that, “the district court [could] solicit briefing from the Solicitor General on whether state law impose[d] an obligation on the City to enforce the relevant section of the New York penal code.

5. THE DECISION’S IMPACT


The facts of this case are so tragic that at first glance it may seem like the Supreme Court made the wrong decision.  Ms. Gonzales’ supporters argue that the decision leaves domestic violence victims more vulnerable against their batterers.
  On the other hand, law enforcement officials argue that an alternate ruling would create “chaos on the streets”.
  The consideration of both parties’ competing interests, as well as the implications on state legislation, is important to understanding the full impact of this decision.

a. Domestic Violence Victims


Domestic violence statistics are grim.  One in every four women will experience domestic violence in her lifetime,
 and an estimated 1.3 million women are victims of physical assault by an intimate partner each year.
  For every hour, as many as 115 children are abused.
  Approximately 20 percent of the people who experience intimate partner violence annually obtain civil protection orders,
 and approximately one half of those orders are violated.
  


These grim statistics suggest that the Court’s ruling has significant implications for victims of domestic violence.  Police protection is critical to protecting battered woman and children.
  However, experts believe that women are hesitant to seek police protection and will only do so if they believe that police will actually protect them.
  Furthermore, women of color, like Ms. Gonzales, are especially cautious when seeking protection because of a cultural distrust of police.
  By ruling that the State does not have a duty to protect women from their abusers, the Court has expanded this barrier, likely resulting in even fewer abused women from seeking police protection.


Additionally, the Court’s decision endangers other vulnerable members of society who depend on restraining orders because victims are now more likely to seek private methods of protection.
  These vulnerable members of society include poor people, who cannot afford private security, and senior citizens.
  There is no argument that police are better-suited to handle violations of protective orders than private citizens seeking private remedies.  Finally, the Court’s decision could increase the State’s overall burden for protecting citizens because citizens may be more likely to seek private actions through tort remedies against government actors.

b. Law Enforcement Officials


Although several media outlets reporting the facts of this case paint a picture of unresponsive police officers, there is another side to this story. The Town of Castle Rock issued a statement citing official police reports and audio tapes showing that the town did respond appropriately to Ms. Gonzales’ phone calls.
  During one phone call, police asked Ms. Gonzales if she thought her daughters were in danger and she responded, “No”.
  Ms. Gonzales further stated that she did not think her husband had any weapons, but that she had not been with him for awhile.
  Additionally, the records show that officers made multiple attempts to locate Mr. Gonzales and her daughters.
  Since it was not unusual for the husband to be around his children and there was no evidence of prior physical violence,
 the police arguably responded appropriately to the situation. 

If this account of the story is in fact true, did the police have an obligation to do more?  One group who would answer no is the Denver Police Protective Association (DPPA), who filed an amicus brief in support of the petitioner to have the Supreme Court hear this case.  The brief argued that creating a property right in police enforcement would cause chaos on the streets because officers would not know whether, and to what extent, they might refuse to enforce a restraining order if another call takes priority.
  The DPPA stressed that:

Because of inevitable shortages of resources and the status of officers as ‘first responders’ in the war on terror, circumstances will likely arise in which the officers’ response to procedural requirement will cause their attention to be diverted from other matters with potentially grave consequences.
  

The brief further stated that the Tenth Circuit decision had left officers no guidance on how to handle a situation where only one officer is available to offer the necessary procedural due process to multiple persons.
     


The DPPA also contends that an alternative ruling would have led to huge increases in litigation costs defending officers against increased federal civil rights cases.
  These would have surely overburdened the DPPA.
  Furthermore, it would have taken away the “well-established tradition of police discretion” that “has long coexisted with apparently mandatory arrest statutes.”
  


While there is an argument that an alternative ruling would place a heavy burden on law enforcement officials, a retired police officer from New York, where they have a mandatory arrest rule, disagrees.
  He claims that although a mandatory arrest rule would create more paperwork and perhaps more overtime for the police officer, which is something the police officer may want, it is the criminal justice system that would bear the burden.
  In his perspective:

[A mandatory arrest rule would result in a need for] more holding pens, more ADA’s [Assistant District Attorneys], more court appearances by cops who they [police department] want out on the streets, maybe more courtrooms, more judges, more paperwork costs, more court reporters, more jail cells, and more decisions as to who they are going to keep in the jail cells they have.”


This police officer also offered a perspective on why the CO police officers acted the way they did.  He stated that there are millions of domestic violence calls per year and tens of thousands of TROs issued, and the majority of these cases never end up this violent.  He further stated that many times the women do not really want anything to happen to the men they are reporting.  This creates a dilemma for law enforcement officials in determining how to proceed in these situations.  He speculated that the CO police department does not want to spend the time, money, and resources to arrest in every case when so few of them turn violent.  For him, he had no discretion when it came to domestic violence reports.  He stated that in New York and New Jersey, police discretion has been taken away in “any domestic dispute where there are any visible injuries to either party, along with any violation of a TRO.”

c. State Legislation


It seems clear that the Colorado Legislature’s intentions when enacting 18-6-805.5(3) were for mandatory TRO enforcement.  The term “shall” was used more than 20 times in the statute,
 and the plain meaning of the word indicates that the statute was to be mandatory.  In People v. Guenther, the Colorado Supreme Court plainly asserted that when the word “shall” is used in a statute, “it involves a ‘mandatory connotation’ and hence is the antithesis of discretion or choice.”
  The Court further stated that it “must be presumed that the legislature has knowledge of the legal import of the words it uses...and that it intends each part of a statute to be given effect.”
  


The legislative history of the statute also indicates that the Colorado Legislature intended mandatory arrests.  Peggy Kerns, who wrote an Amicus Brief on behalf of Ms. Gonzales, is the former Colorado State Representative who sponsored the bill that became section 18-6-803.5(3).
  Kerns’ brief explains the legislature’s intent to require enforcement of protection orders,
 and points out that the legislature granted an exemption of liability to officers enforcing TROs because it preferred to risk an erroneous arrest rather than risk harm to women and children in the case where an officer decided not to arrest.
  

The legislation also took into account the cost of mandatory enforcement and found that the cost of domestic violence outweighs the burden of mandatory enforcement since domestic violence victims miss 8 million days of work annually costing employers more than $3 billion annually.  Furthermore, there are additional social costs of domestic violence including the more than 1.4 million visits to the emergency room each year and the millions of dollars spent on shelters for women and children.  

In light of this evidence illustrating that the Colorado Legislature intended for the statute to be mandatory, Justice Scalia’s statement that mandatory does not really mean mandatory is surprising.  One attorney, who wrote an amicus brief on behalf of Ms. Gonzales, stated that the biggest impact of the decision was to “throw into doubt the effectiveness of state mandatory arrest laws.”
  In fact there seems to be a consensus amongst other individuals we spoke with that even if the Colorado Legislature had used stronger language, the Court’s decision would not have been affected.   

6. ALTERNATIVE LEGAL THEORIES FOR ENFORCING PROTECTIVE ORDERS


In DeShaney v. Winnebago County, the Court held that the Department of Social Services (DSS) did not violate an individual’s substantive due process rights, where the DSS was notified several times that the individual was being abused by his father but failed to act.
  Although the Supreme Court’s decision in DeShaney, coupled with the Court’s decision in Castle Rock, appeared to provide law enforcement officers with blanket immunity for their failure to act, in fact there are three alternative legal theories for holding law enforcement accountable.  These three alternatives are: (1) the state-created danger exception to the due process general rule, (2) the Constitution’s guarantee of equal protection of the laws, and (3) state law.
  

a. State-Created Danger Exception to Due Process Claims 


The Court in DeShaney left open an important exception for cases in which the State creates a dangerous situation or renders citizens more vulnerable to danger.
  This exception was successfully pursued in Sadrud-Din v. City of Chicago, where the plaintiff’s ex-husband, a Chicago police officer, repeatedly abused her in violation of an order of protection, and eventually murdered her.
  The woman’s estate sued the City under 42 U.S.C. § 1983 and the Court held that the estate could maintain a due process claim because the City had placed the victim in dangerous circumstances that resulted in her murder.
  The police department was aware that the plaintiff’s ex-husband had threatened her life and had violated the protective order, but they failed to arrest him or stop him from carrying his police-issued gun, which is what he used to murder her.

b. Equal Protection Clause


The second possible legal theory for holding law enforcement liable under 42 U.S.C. § 1983 is via the Equal Protection Clause.  In this type of claim, domestic violence victims may allege that police treated domestic violence cases differently than other assault cases, or that a police policy of failing to protect domestic violence victims had a discriminatory impact on women because they are usually the victims of these crimes.  In Thurman v. City of Torrington, the plaintiff, a woman from Connecticut, successfully sued her local police department for failing to protect her from brutal assaults by her estranged husband.
  In Watson v. Kansas City, the plaintiff produced evidence showing that the police department treated domestic violence cases differently.
  The statistics showed that out of 608 non-domestic assault cases where there was a known perpetrator, the arrest rate was 31 percent.
  However, out of 369 domestic assault cases during the same time and with a known perpetrator, the arrest rate was only 16 percent.
  The Tenth Circuit held that these statistics, along with the plaintiff’s testimony that the police department’s approach to domestic violence was to arrest the perpetrator only as a last resort, was sufficient to show that police had a discriminatory policy of treating cases of domestic assault less critically than other types of assault cases.

c. State Law


State-law claims are the third avenue for holding law enforcement officials liable in domestic violence situations.  In Nearing v. Weaver, a husband violated a restraining order that his wife had obtained.
  The wife reported these violations to the police but they refused to arrest the husband because they had not personally witnessed the violations.  When the husband continued to harass and threaten the wife, she sued the police under state law.  The Supreme Court of Oregon held that the plaintiff stated a viable cause of action because her suit was based upon “a specific duty imposed by statute [i.e., Oregon’s mandatory arrest law] for the benefit of individuals previously identified by a judicial order.”
  Currently, mandatory arrest statutes for domestic violence are the law in 22 states and Washington D.C.
   

7. CAUSE LAWYERING: THE CLIENT SIDE

Ms. Gonzales continues her crusade 10 years after the worst morning of her life.  Some may wonder who is left to fight now that the United States Supreme Court has denied her claim.  There is, however, another avenue available to decree that Ms. Gonzales had a right to police enforcement of her protective order.  Ms. Gonzales brought the U.S. Supreme Court decision to the Inter-American Commission on Human Rights, seated in the home of the Supreme Court itself, Washington D.C. The response to this next phase of legal action has been significant both at home and abroad. 
a. The Inter-American Commission on Human Rights

The Inter-American Commission on Human Rights (“IACHR”) is the legal and administrative body of the Organization of American States (“OAS”).
  The OAS is an international organization created in the wake of World War II as part of a global effort to establish international forums in which nations could resolve conflict through mediation and diplomacy rather than resorting to yet another world war.
  The OAS founding charter and the Declaration of the Rights and Duties of Man were the first agreements of their kind, establishing an international consensus about the general nature of human rights.
  The United States ratified these treaties but has not ratified the more recent American Convention on Human Rights. 

Obtaining a final decision from the Commission is a two-step process.  First, a petition to the IACHR is submitted during the “admissibility” phase, where the Commission determines whether the claim is within their jurisdiction.
  To be admissible, the domestic remedies must be unavailable to the petitioner as a matter of law or fact.
  Second, if the Commission determines that the petition is admissible, it will proceed to the “merits” phase, where, if sustained, the petitioner’s factual findings and legal arguments are binding on the accused OAS member State under its ratified international treaties.

b. Evolving Recognition of Domestic Violence Issues  

The Special Rapporteurship on the Rights of Women was created in 1994 as a special unit of the IACHR to support the rights of women in OAS member states.
  While the IACHR recognizes that the constitution of each member state ensures the equality of women, “the Commission’s examination of national legal systems and practices had increasingly revealed the persistence of discrimination based on gender.”
  The initial matter of the Rapporteurship was “to analyze the extent to which member State law and practices that affect the rights of women comply with the broad obligations of equality and nondiscrimination set forth in the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights.”
  The result of this mission was the Report on the Status of Women in the Americas, which examined each member States’ policy and practice regarding discrimination against women.
 

The United States is referenced throughout the report for its measures that support equality and prevent gender-based human rights violations.
  “[T]he Violence Against Women Office was established in 1994.  It leads the comprehensive national effort to implement the Violence Against Women Act, which is part of the Violent Crime Control and Law Enforcement Act of 1994.”
  The report acknowledges the Department S*T*O*P* (Services, Training, Officers, Prosecutors) Violence Against Women Formula Grant, which “assists law enforcement officers and prosecutors in developing the criminal justice system’s response to violence against women.”
  Ironically, the Violence Against Women Act (“VAWA”) was renewed in 2005 to include new purposes and grant money as a direct result of Ms. Gonzales’ cause.  Honorable Jerrold Nadler, a Representative in Congress from the State of New York, opened the floor debate saying, “Mr. Chairman, I am a strong supporter of this bill, particularly the section renewing the Violence Against Women Act, and a new program I've worked on, the Jessica Gonzalez Victim Assistance Program, to better enforce protective orders.”
  The amendment added the following purposes for which grant money may be used by governmental and non-governmental agencies alike: 

(13) supporting the placement of special victim assistants (to be known as Jessica Gonzales Victim Assistants') in local law enforcement agencies to serve as liaisons between victims of domestic violence, dating violence, sexual assault, and stalking and personnel in local law enforcement agencies in order to improve the enforcement of protection orders. Jessica Gonzales Victim Assistants shall have expertise in domestic violence, dating violence, sexual assault, or stalking and may undertake the following activities: (A) developing, in collaboration with prosecutors, courts, and victim service providers, standardized response policies for local law enforcement agencies, including triage protocols to ensure that dangerous or potentially lethal cases are identified and prioritized; (B) notifying persons seeking enforcement of protection orders as to what responses will be provided by the relevant law enforcement agency; (C) referring persons seeking enforcement of protection orders to supplementary services (such as emergency shelter programs, hotlines, or legal assistance services); and (D) taking other appropriate action to assist or secure the safety of the person seeking enforcement of a protection order.
 

Ms. Gonzales clearly had an impact on Congress.  VAWA grant money increased by $10,000,000
 and is being spent to ensure that Ms. Gonzales’ tragic story doesn’t reoccur. 

Despite this domestic development and the Rapporteurship’s recognition that “[i]n the United States, men and women enjoy full legal capacity under the Fourteenth Amendment of the Constitution, which has been interpreted to require the law to protect all persons equally, regardless of gender,”
 the IACHR determined that Ms. Gonzales exhausted the remedies available to her in the United States. The IACHR admitted her petition, granting Ms. Gonzales the opportunity to present the merits of her claim before the Commission.

c. Jessica Gonzales v. United States of America 

While the result of the admissibility stage is evidence that Ms. Gonzales successfully swayed the hearts and minds of the Inter-American Commissioners, the effect of a declaration from the Commission against the United States is uncertain.  Until now, the IACHR has been a little known and little used forum for human rights advocates in the United States.
  “In other parts of the Western Hemisphere, however, civil society and lawyers regularly use the system to hold governments accountable for corruption, abuse, negligence, and violence committed by both state actors and private individuals.”
  
Jessica Gonzales v. United States of America is the petition accepted by the IACHR to hear a claim for a domestic violence based violation of human rights.  Upon learning about the IACHR, Ms. Gonzales’ hope that her grievances would not rest with the Supreme Court opinion was resurrected; although, her lawyers were unsure what redress could be obtained from an international tribunal.
  However, it is clear that Ms. Gonzales seeks much more than personal compensation from the United States.  After the Commission admitted her petition, Ms. Gonzales told local Colorado news “[i]t’s no longer about me.”
  For Ms. Gonzales, a declaration that the Town of Castle Rock did in fact deny her and her children basic human rights would mean that her children died “for a cause.”
 
i. Transforming the Legal Argument for an International Tribunal 

Ms. Gonzales’ legal argument has evolved to accommodate principles of international law.  One lawyer we spoke with (who wished to remain anonymous) contributed an amicus brief to the case when it was before the Supreme Court containing “relevant international human rights standards regarding gender-based violence and state responsibility, and the obligations of the US regarding the duty to prevent violence, to protect and provide a remedy.”  She stated, “Gonzales is a case that very clearly demonstrates the real-world consequences of the Supreme Court’s decisions. It had an effect on provisions of the Violence Against Women Act, which was being reauthorized at the time; [i]t also very clearly highlighted the limitations of the US legal system’s failure to afford affirmative substantive rights.”
  International human rights standards declare “the government has an affirmative obligation to protect individuals from private acts of violence, to investigate alleged violations and publicly report the results, and to provide an adequate and effective remedy when these duties are breached.”
  Ms. Gonzales’ case is the first instance in the Commission’s 50 year history that it has been asked to decide whether the United States met its responsibility as an OAS member State to exercise “due diligence” in preventing and investigating human rights violations.
 
 In front of the U.S. Supreme Court, Ms. Gonzales’ §1983 claim revolved around whether the protective order afforded her a property interest in its enforcement.  In contrast, at the international level Ms. Gonzales seeks to prove that the United States failed to use “due diligence” to sustain her rights under Article I, II, IV, V, VI, VII, XVIII, and XXIV of the American Declaration of the Rights of Man.
  The Inter-American Court interpreted the “due diligence” in Velásquez-Rodríguez:
An illegal act which violated human rights and which is initially not directly imputable to a State (for example, because it is the act of a private person) can lead to international responsibility of the State, not because of the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as required by the Convention.

This principle has been widely accepted by OAS member states and has been implemented at both the international and domestic level of governance.
 

ii. Altering the Nature of the Allegations Due To Newly Revealed Facts 

Ms. Gonzales’ continuous pursuit for truth and accountability opened the door to new information regarding the circumstances of her children’s deaths and the Town of Castle Rock’s questionable investigation of the incident.  When Ms. Gonzales first brought her case to the District Court, her claims were dismissed on summary judgment.  The subsequent hearings in front of the Tenth Circuit and the Supreme Court were based on the summary judgment order.  Thus Ms. Gonzales was never afforded the discovery process.  The police report contained an analysis on the facts surrounding Mr. Gonzales’ death but provided no such support for their conclusion that Mr. Gonzales shot the girls at close range in the truck while they were sleeping.
 

Ms. Gonzales’ brief suggests that Colorado officials may not have examined potentially important evidence.
  Both parties agree that when the police opened fire on Mr. Gonzales, he was positioned in front of the truck.  According to the Colorado Bureau of Investigations, while “no .45 [bullet] casings were located inside the truck, [n]o field identification was attempted on any of the metal fragments recovered from the vehicle.”
  These bullets are of a different caliber than those issued by Mr. Gonzales’ gun.  Police drawings of the crime scene show the truck with bullet holes near at least one girl’s head.
  After taking the girls’ bodies out of the truck, the truck was “removed by Tom Johanns of West Side Towing” for “long term storage” and “possible further examination for bullet holes.”
  Ms. Gonzales requested on many occasions for information regarding the further examination of the truck, however there is no evidence that such an examination ever occurred and there is no clear answer to the question- what happened to Mr. Gonzales’ truck.
 

The Merit Brief also alleges that certain eyewitness testimony is inconsistent with the conclusion put forth by the Castle Rock police and the Colorado Bureau of Investigation.  Helen Pipes lived in an apartment building near the police station.  She told officials that she heard “a young girl screaming from outside the building” sometime after 3:00 a.m.
 She reported that after the screaming, she heard “several gunshots, followed by the sound of sirens.”
  Two other first hand accounts of the morning’s events support Ms. Gonzales’ new allegation. “Ellen Eloise Walls reported to police that she heard a possibly female voice say, ‘help me, help me,’ during the exchange of fire, and her mother- in-law, Jacqueline Regan, thought she heard someone yell ‘help me,’ but could not tell whether the voice was male or female.”
  Finally, Rosemary Young, although not physically near the police station, heard the shootout during a phone call to Castle Rock Police Department and reported that she heard a scream amid the gunshots.
 
The Merits Brief additionally sets forth the fact that each girl was shot multiple times from different angles, shedding a suspect light on the official cause of death.
  Such inconsistencies found in the Coroners report are: Rebecca had entrance wounds on her left chest and her right temple,
 Katheryn had entrance wounds on the left side of her face, her left upper chest, and her right chest,
 Katheryn also had a “graze wound” on the ring finger of her left hand.
  Ms. Gonzales repeatedly requested a subsequent investigation into the circumstances of her children’s deaths, however to date no such investigation has occurred.
 
Ms. Gonzales’ petition requests that the Commission hold the United States to the international standard of basic human rights law.
  Ms. Gonzales argued that the U.S. has an affirmative obligation to act with “due diligence” to protect the rights guaranteed in the American Declaration.  “Where a State fails to effectively prevent domestic violence, protect women and children it knows are at risk, and provide a remedy for these failures, the State incurs international liability for the violent acts of private individuals.”

iii. Relief Prayed for in the Petition 
The most common result of the merits phase is a written report regarding the culpability of the accused member State.  Although the Commission does not have the power to compel the U.S. to undertake the measures described in the report,
 a Commission decree that the United States violated its ratified international agreements will significantly impact the moral and political standing of the United States in the international arena.  Ms. Gonzales’ petition has already produced significant media interest thereby inspiring emerging women’s rights advocates to join in her movement.
  There is currently a documentary in post-production about her case in front of the IACHR and a Facebook page devoted to its followers.
  Ms. Gonzales exacts a new approach to domestic violence issues.  Her novel position is that domestic violence is not only an abuse of civil liberties guaranteed by the United States – the right to equal protection under the law, due process, life, family, and security – it is a violation of basic human rights set by international standards.
  In her Petition, Ms. Gonzales seeks not only financial recourse but also equitable relief in the form of legal reform and preventative programs.
 

Ms. Gonzales asked the Commission to declare the United States internationally culpable under the American Declaration. Specifically, that the U.S. violated the following provisions: 
Article I (right to life and to be free from inhumane treatment), Article II (right to equality/freedom from discrimination), Article IV (right to truth), Articles V and VI (right to family life and protection), Article VII (right to special protection for mothers and children), Article XVIII (right to resort to the courts), and Article XXIV (right to due process of law and an adequate and effective remedy).

She requested that the Commission, in accordance with its rules of procedure, issue a recommendation that the United States provide the following remedies:

Individual relief, including financial compensation and an investigation into the children’s deaths, and legal and programmatic reform to comport with standards of international human rights law on violence against women, private and family life, special protections of children, due process and effective remedies.
 

The comprehensive relief sought by Ms. Gonzales is significant when taken in light of the educational purpose of §1983.
  There is a distinct fear among domestic violence advocates and civil rights lawyers that police departments will interpret Town of Castle Rock to mean they have no obligation to enforce domestic violence protective orders.
  A directive from the IACHR may temper a misguided educational effect from the Supreme Court opinion. 

In addition to requesting a serious, impartial, and exhaustive investigation into her daughters’ deaths as well as all physical and documentary evidence,
 Ms. Gonzales and her legal team crafted specific steps for the United States to undertake in order to ensure that this violation does not repeat itself.  As an initial matter, Ms. Gonzales recommends the United States “[p]ublicly recognize that its current laws, policies, and practices too often condone domestic violence, promote discriminatory treatment of victims, and have a particularly detrimental effect on poor, minority, and immigrant women.”
  The Merits Brief then lays out a carefully considered plan for the U.S. to improve domestic violence restraining orders and police powers, train for police and judges and prosecutors, legislative reform, respect for victims, adopt a holistic strategy in responding to domestic violence, adopt affirmative measures to effectively address the structural causes of domestic violence, and provide funding for further research to strengthen domestic violence prevention.
 

d. Personal and Political Effect of the International Campaign Thus Far

Airing her case to the Commission has benefited Ms. Gonzales personally and helped her publicly to amass a coalition of supporters.  Ms. Gonzales described her statement to the Commission as “true catharsis,” because after eight years, she finally had a legitimate forum from which to hold her government and society accountable for allowing such tragedies to occur.
  She told Colorado Public Radio, “I was not heard in my own country and I had to go to an outer body to be heard, to help the United States understand where they failed me and my children.”


Ms. Gonzales’ international efforts have generated renewed interest in domestic violence issues, spurring the potential to change substantive policy and public opinion.  Having already impacted members of Congress once in 2005 with the renewal of VAWA, Ms. Gonzales again broke through to the U.S. legislature when, in 2007, the International Violence Against Women Act was introduced to the Senate.
  The bill raises the stakes, framing domestic violence as an international problem that U.S. policy must better address at home and abroad.  Specifically, the Bill states that it will be the policy of the U.S.: 

(a) to promote women’s rights world-wide, (b) to promote prevention and response efforts to gender-based violence, (c) to encourage foreign governments to take action, (d) to incorporate efforts to stop violence against women in foreign policy and foreign aid programs, and (e) to engage in a multidisciplinary approach to the problem.
   

Beyond a domestic response, Ms. Gonzales has inspired Americans to participate in domestic violence advocacy internationally.  In February 2008, a group of Americans including a “Violence Against Women Caucus” joined the U.N. Committee on the Elimination of Racial Discrimination in Geneva to review the U.S. policy under the Convention on the Elimination of all Forms of Racial Discrimination.
  To demonstrate flaws in the U.S. reaction to domestic violence issues, the American advocates recounted the Gonzales case as but one illustration of the reaction many women regularly encounter from law enforcement when trying to seek security from domestic abuse. 

CONCLUSION
Ms. Gonzales’ struggles, which began the night of June 22, 2009, are far from over.  But there is hope.  Ms. Gonzales has made a significant impact on domestic violence issues both in the United States and on an international level.  While she will never get her three daughters back, her efforts just may prevent another domestic violence victim from scouring the U.S. and international legal system for a legitimate source of protection. 
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