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Introduction


The First Amendment of United States Constitution states, “Congress shall make no law… abridging the freedom of speech.”
  Despite this seemingly straightforward statement, a great deal of controversy remains to this day on when and why speech can be limited by the government.  Throughout much of our Nation’s history, there have been laws in place limiting both the kinds of speech and when speech can be made based on the both the message attempting to be delivered and the context in which the speech is made.  At the same time, the concept of speech has been extended beyond mere written and oral words to include various types of non-verbal expression.  These two divergent trends came to a head on one particular action, the burning of the American flag, in the United States Supreme Court Case, United States v. Eichman.  
 History of Flag Burning Statutes

Before the Texas v. Johnson and U.S. v. Eichman cases, the United States had a long history of flag-protection statutes.  As early as the 1890’s, Congress and the states began considering legislation to protect the American flag from misuse.  Initially, these attempts were aimed at preventing the flag’s use for commercial purposes.  Over time, the legislation moved toward preventing the use of the flag for protest use.
  Between 1897 and 1905, 31 states passed flag-protection laws and by 1932 almost all of the states had some sort of flag-protection statute.  Most of the legislation prohibited attaching anything to the flag, making marks on the flag, using the flag for commercial purposes, and physically or verbally attacking the flag.
  Wyoming and Alaska were the only two states that did not eventually adopt flag-protection statutes.  Despite being declared unconstitutional in Johnson and Eichman, these laws officially remain in the codes of 47 states.
   

The Federal government also passed a number of laws designed to protect the integrity of the American flag.  In 1917, Congress made the public mutilation of the flag a misdemeanor in the District of Columbia.  Over the next fifty years, Congress made several more laws regarding the use of the flag, but none of them carried criminal penalties for misuse.  Partly in response to increasing the increasing incidence of flag burning in protest of the Vietnam War and Civil Rights Movement, Congress passed a law in 1968 that imposed criminal punishment on anyone who, “knowingly casts contempt upon any flag of the United States by publicly mutilating, defacing, defiling, burning, or trampling upon it.”
 

The environment of the 1960’s and 1970’s led to the challenging of the state and federal flag-protection statutes at various judicial levels.  The cases generally began to recognize that these statutes were too vague or unconstitutionally violated freedom of speech.
  However, the U.S. Supreme Court did not hear a case directly-related to flag burning until Texas v. Johnson in 1989 and U.S. v. Eichman in 1990.
The Cases that Paved the Way for U.S. v. Eichman
In U.S. v. Eichman, seven defendants were charged with burning flags in violation of a federal flag-protection statute.
  To win their case, the defendants would have to prove two things—that an action can be a form of speech and that their “speech” deserved First Amendment protection.  As mentioned earlier, the First Amendment to the United States Constitution states that “Congress shall make no law . . . abridging the freedom of speech.” A literal interpretation suggests that the government can never criminally penalize a person because of the words he or she uses.  It also suggests that only verbal communication, and not demonstrative communication, is protected from government abridgment.  However, a growing body of case law elaborated upon the meaning and scope of the First Amendment and paved the way for the battle between the federal government and the flag-burners in U.S. v. Eichman. 
Of significance to the federal government were the cases that limited the right to free speech.  In Schenk v. United States, the court held that speech can be restricted when it poses a “clear and present danger” to public safety.
 For example, one cannot falsely yell ‘fire’ in a crowded theatre because the panic it could cause would threaten the safety of all those present.
   Similarly, in Chaplinsky v. New Hampshire the court held that words uttered to provoke a physical fight, or “fighting words,” were not protected because they could “incite an immediate breach of the peace” and had little or no social value.
 

Of significance to the flag-burners were the cases that extended First Amendment protection to expressive actions.  For example, in 1931, the Supreme Court held that displaying a red Communist flag to show opposition to the U.S. Government was a form of political expression that deserved First Amendment protection.
  Likewise, in Tinker v. Des Moines Independent Community School District, the court held that the wearing of black armbands to oppose the government’s involvement in the Vietnam War was entitled to protection.
  

While the above cases gave each party the latitude to construct a colorable argument, the most important cases were the ones that drew the line between acceptable and unacceptable speech.  Both parties agreed that speech, as contemplated by the First Amendment, could include nonverbal actions and that the right to free speech is not absolute.  The disagreement was whether flag-burning, in particular, was the type of conduct that deserved First Amendment protection.  The outcome depended on how the Supreme Court applied two precedents—Spence v. Washington and Unites States v. O’Brien—to the facts of the instant case.  

In Spence v. Washington, the court held that conduct will not rise to the level of constitutionally protected speech unless, through that action, the actor (1) intend[s] to “convey a particularized message” and (2) “the likelihood [i]s great that the message w[ill] be understood by those who view[] it.”
  Thus, the Eichman flag-burners would have to show that by burning a flag they meant to convey a particularized message and that the viewers would understand it.
In United States v. O’Brien, the Supreme Court explained that “when ‘speech’ and ‘nonspeech’ elements are combined in the same course of conduct, a sufficiently important government interest in regulating the nonspeech element can justify incidental limitations on First Amendment freedoms.”
  However, these limitations are only justified if (1) they are constitutional; (2) they further an important government interest; (3) the interest is not related to the suppression of free expression; and (4) the restriction is no greater than is necessary to further that interest.
  Thus, the Eichman flag-burners would have to show that the government’s interest in banning the burning of a flag, the supposedly “nonspeech” element of the conduct, was, in fact, to suppress free-expression.  
The Parties and Circumstances of U.S. v. Eichman
The story behind U.S. v. Eichman begins in 1984 and requires an extensive review of another case—Texas v. Johnson.  In August of that year, the Republican Party gathered in Dallas, Texas to celebrate the re-nomination of Ronald Regan as the Republican candidate for president.
  While supporters cheered inside the convention center, demonstrators marched through the streets of Dallas protesting a variety of government and business practices and policies.
 Among the protesters was Gregory Lee Johnson, a member of the Revolutionary Communist Party.
 According to the current chairmen of the U.S. chapter of the RCP, the primary tenet of the Party is that “[t]he whole system we now live under is based on exploitation—here and all over the world.  It is completely worthless and no basic change for the better can come about until this system is overthrown.”
  Gregory Johnson, “Joey” to his friends, was an ardent believer in the RCP’s cause and joined the demonstration in Dallas.
  At some point during the march, a fellow protestor handed Joey an American flag.
  Upon reaching the march’s final destination, Dallas City Hall, Joey “unfurled the American flag, doused it with kerosene, and set it on fire.”
  As it burned, he and his fellow protesters chanted “America, the red, white, and blue, we spit on you.”
  

Joey was subsequently arrested and charged under Texas’s law prohibiting the desecration of venerated objects.
  The law specifically prohibits:
“Intentionally or knowingly desecrat[ing] ... 
(3) a state or national flag… 

(b) For purposes of this section, ‘desecrate’ means deface, damage, or otherwise physically mistreat in a way the actor knows will seriously offend one or more persons likely to observe or discover his action.”
   
Joey was convicted after a trial, sentenced to one year in prison, and fined $2,000.00.
  He subsequently retained lawyers from the American Civil Liberties Union to appeal the trial court’s decision.
  His conviction was initially affirmed by the Court of Appeals for the Fifth District of Texas but was subsequently reversed by the Texas Court of Criminal Appeals.
  In reversing Johnson’s conviction, Texas’s highest court held that his conviction was not consistent with the First Amendment.
  
Naturally, the State of Texas was not pleased with this result and applied for a writ of certiorari to the United States Supreme Court.  Despite the ACLU’s success in the Texas Court of Criminal Appeals, Joey Johnson did not feel the organization was radical enough to fight for him before the Supreme Court.
  Thus, he contacted the Center for Constitutional Rights in Washington D.C. and asked to be represented by attorney William “Bill” Kunstler.
   Bill Kunstler was known as a radical and progressive attorney.
   His commitment to civil rights and to representing individuals with unpopular views earned him the title of “most hated lawyer in America.”
 

Also assigned to Joey’s case was a young lawyer named David Cole.  Cole was honored to work alongside a legendary attorney, even though his main task was to write the appellate brief.  Cole was confident the law was on Joey’s side—the First Amendment was designed to protect speech that is critical of the government.  And given the make-up of the court, he was sure they’d get enough votes to win.

Cole’s prediction was correct.  On June 21, 1989, by a 5-4 vote, the Supreme Court affirmed the Texas Court of Criminal Appeals’ decision to reverse Johnson’s conviction.  It found that “[t]he expressive, overtly political nature of [Johnson’s] conduct was both intentional and overwhelming apparent.”
  Under the circumstances “it was sufficiently imbued with elements of communication to implicate the First Amendment.
  In other words, his conduct passed the Spence test.  Furthermore, the way the Texas statute was written, flag burning was only a crime if the communicative impact of one’s expressive conduct caused “serious offense” to onlookers.
  Thus the government’s interest in banning flag-burning was to suppress free expression, in violation of United States v. O’Brien.  

The state’s last argument was to concede that flag-burning is a type of speech which implicates the First Amendment but nonetheless, it is a type of “low speech” undeserving of strict protection.  This argument failed.  The court did not feel that flag-burning in general presented a “clear and present danger” to society nor did the flag-burning in this case incite a riot or threaten to disturb the peace.
    

Despite the victory, attorneys Cole and Kunstler were humbled by how narrowly they won.  Upon reflection, they pinpointed one exchange in particular that might explain the narrow victory.  At one point during the oral argument, Justice Stevens, a man reputed to be a liberal justice, asked Kunstler if the government had any legitimate interest in protecting the American flag.  Kunstler flatly replied “no.”  According to Cole, Stevens’ face immediately turned bright red, clearly flushed with anger.  Despite his liberal leanings, Stevens was also a veteran of World War II with some sense of national pride and affection for the flag.  Whether for that reason or not, he voted to reinstate Johnson’s conviction.  According to Cole, if Kunstler had given a more concessionary answer—for example, that the government had a legitimate interest in encouraging respect for the flag but the interest did not justify criminal punishment of dissent—Stevens, and possibly some of the other dissenting justices, might have voted in favor of Joey and his cause.

The reaction to Texas v. Johnson was swift.  Congress immediately held hearings to pass what would become the Flag Protection Act of 1989.  Many testified in favor of and in opposition to the Act, including Cole and Kunstler.
  Despite the attorneys’ best efforts, the Act passed and punished anyone who “knowingly mutilate[d], deface[d], physically defile[d], burn[ed], maintain[ed] on the floor or ground, or trample[d] upon any flag of the United States.”
 

Recognizing that the new Act was passed in direct response to his victory against the State of Texas, Joey Johnson and several of his friends planned a protest against the Act, and the suppression of free speech in general.  They sent press releases to the media announcing that at midnight on October 28, 1989, at the exact moment the new law was to go into effect, they were going to stage a protest in New York City.  They were going to publicly burn flags in opposition to the Act.  Unfortunately, for Johnson and his friends, few in New York cared.  Despite their very public violation of the Flag Protection Act of 1989, they were neither arrested nor prosecuted for breaking the new law.
  

Unbeknownst to Johnson, a separate group of protesters in Seattle also planned a protest at the exact moment the new law went into effect.  This group, which included Mark Haggerty, Jennifer Campbell, Darius Strong, and Carlos Garza, stole a flag that belonged to the U.S. Postal Service and burned it in front of the post office.
  Their gesture received the anticipated attention and all four were charged with “knowingly burning a flag in violation of the Flag Protection Act.”
  The four immediately contacted the Center for Constitutional Rights, the same group which had previously represented Joey Johnson, and retained Kunstler and Cole to represent them.
   

When Joey Johnson and his New York City protesters learned about the Seattle protesters, they immediately jumped on a train to Washington D.C.  Apparently, Joey was envious of the attention the Seattle protesters were receiving and did not want them to get credit for bringing about the suit that would eventually declare the Flag Protection Act of 1989 unconstitutional.  Joey liked being the ‘Johnson’ in Texas v. Johnson and wanted to be the named defendant in this action too.  Upon arriving in Washington D.C., he and his friends made their way to the steps of the Capitol Building and staged another protest.

Among the group were Shawn D. Eichman, David Blalock, and Scott Tyler, each of whom set a flag on fire in protest of the Act and in support of their various causes.  Eichman burned the flag to protest the government’s oppression of women and it’s exploitation of other countries.
  Blalock, a Vietnam veteran, burned the flag to protest U.S. intervention abroad.
  Tyler, a.k.a “Dread Scott,” burned the flag to protest the government’s oppression of black people.
 (Tyler was also an artist who had incorporated the U.S. flag into an exhibit by placing it on the floor and inviting people to walk on it.
  His exhibit caused Congress to add the clause prohibiting “maintain[ing the flag] on the floor or ground.”
  And Joey Johnson burned the flag to “express unity with...oppressed people throughout the world.”
  

This time, Joey and his friends received the attention they desired.  They were arrested and brought before the District Court for the District of Columbia for arraignment.  Johnson immediately contacted Bill Kunstler and the Center for Constitutional Rights seeking representation.  At the arraignment, Eichman, Blalock, and Tyler were each charged with knowingly burning flags of the United States in violation of the Flag Protection Act of 1989.  Oddly, Joey Johnson was not charged.  Attorney David Cole suspects that the government did not want the defendant from the previous, very well-known decision to also be a defendant in this action; so, it excluded him and named the case U.S. v. Eichman instead of “U.S. v. Johnson.”  Upon realizing that he was not being charged for his part in the protest, Johnson objected in court and declared that the government was engaging in “selective prosecution.” The court was unsympathetic.
  

In both of the flag-burning actions—the one before the Western District of Washington and the one before the District of Columbia—the cases were dismissed upon findings that the new Act violated defendants’ First Amendment free speech rights.
  The government immediately appealed both cases to the Supreme Court because a clause in the new Act allowed an appeal to be “taken directly to the Supreme Court of the United States from any interlocutory or final judgment, decree, or order issued by a United States district court ruling upon the constitutionality [of the Act].”
  The Supreme Court granted certiorari and combined the suits into a single action.
  

Once again David Cole wrote the briefs for the defendants and Bill Kunstler argued the case before the Supreme Court.  As they prepared for oral argument, the two attorneys evaluated their performance in the Texas v. Johnson case to determine how to win this case more decisively.  Cole convinced Kunstler to give a more moderate answer to the question of whether the United States ever had a legitimate interest in protecting its flag.  Besides that, however, their arguments were essentially the same—that the First Amendment protects speech that is critical of the government and any law that attempts to punish such speech is unconstitutional.
  

The government, represented by Solicitor General Kenneth Starr, argued that the Flag Protection Act of 1989 was constitutional because it sought only to prohibit the physical destruction of the flag regardless of the destroyer’s reason for destroying it.
  The federal law was different than the statute in Texas v. Johnson because it was not concerned with the content of the destroyer’s expression.
  In other words, it would make no difference if a person burned a flag because they hated America or spray-painted a flag with the words “I love America.”  Both actions would be punishable because they compromised the physical integrity of the flag.  

Once again, and using the same reasoning as it did in Johnson, the Supreme Court ruled in favor of the flag-burners.  In a 5-4 decision, with all the Justices voting the same way they had voted in Johnson, the Court held that the Flag Protection Act of 1989 was unconstitutional because it suffered from the same fundamental flaw of the Texas statute—it suppressed expression “out of concern for its likely communicative impact.”
  It only outlawed treatment of the flag that was seen as disrespectful but not treatment that was seen as respectful.  For example, you could not burn a flag in protest, but you could burn a flag if it was worn or soiled.  The constitutionality of the action depended on whether the motivation was to respect or to disrespect the flag.  This offended the majority, which eloquently ended its opinion by noting the following:

If there is a bedrock principle underlying the First Amendment, it is that the Government may not prohibit the expression of any idea simply because society finds the idea itself offensive or disagreeable. [citation].  Punishing desecration of the flag dilutes the very freedom that makes this emblem so revered, and worth revering.

Response to Johnson and Eichman

The decision in Johnson produced strong reactions from both sides of the political spectrum. The unusual nature of this topic was initially signaled by the way that the Supreme Court Justices voted.  Normally considered “liberal,” Justice Steven voted for upholding the constitutionality of the Texas statute.  Meanwhile, the “conservative,” Justices Scalia and Justice Kennedy voted for declaring the Texas flag-protection statute unconstitutional. Justice Kennedy’s concurring opinion justified the decision in spite of his personal distaste for flag burning by stating, “The hard fact is that sometimes we must make decisions we do not like.  We make them because they are right, right in the sense that the law and the Constitution, as we see them, compel the result.”
  
Immediately after the Johnson decision, a significant number of members of Congress endorsed resolutions that condemned the decision.  Additionally, the movement for preventing flag burning became more urgent as the decision in Johnson spurred more flag burnings across the country.  Don Edwards, a Democrat in the House of Representatives discussed the wave of flag burnings during a congressional hearing on the issue.  He stated, 
“Flags have been burned, for example, at a gay and lesbian commemoration… at Puerto Rican nationalist rallies, by victims of American racism, at demonstrations for abortion rights.  Flag burnings have been reported in Boston, Austin, Albany, Cleveland, Minneapolis, Portland, New York, Iowa City, Berkeley, Little Rock, Rochester, San Francisco, Chicago, and Los Angeles.”
  

Just as the decision created mixed feelings among the justices, it created Congressional alliances between Republicans and Democrats and caused splits within each of the parties.  However, the parties disagreed on what the best method for preventing future flag burnings would be.  Democrats generally advocated for creating a stronger and more content neutral federal law to protect the flag.  It was argued that creating a content neutral law would prevent the Johnson holding from being extended to a federal law banning flag burning.  In contrast, the Republicans and President George H.W. Bush called for a constitutional amendment that would expressly give Congress the power to ban flag burning.  The Republican strategy was presumably thought of as a way to prevent the holding in Johnson from being extended to a federal statute.
  This strategy also had a great deal of support from the American public.  One poll found that over seventy percent of the country favored a constitutional amendment protecting the flag.
  
In October 1989, both strategies were attempted in Congress.  The constitutional amendment proposal was defeated when it failed to get the two-thirds of the votes needed in both houses of Congress.  However, the Democratic favored strategy of creating a new law was successful and the Flag Protection Act (FPA) became law in 1989.  The FPA was written to show less of an interest on the feelings of someone who witnessed a flag burning and focused on the actual act of harming the flag.  The FPA called for up to one year in prison and up to $1,000 in fines.
 

When the Supreme Court decided U.S. v. Eichman in 1990, the debate on amending the Constitution to prevent flag burning began again.  Politicians and pundits immediately called for an amendment and it was again considered in Congress.  However, the amendment proposal was defeated in both Houses.  The amendment has been proposed consistently since then and been voted on numerous times.  In 1995, 1998, 1999, 2002, 2003, 2005, and 2006 the bill easily passed the House of Representatives.  Each time a similar bill was presented in the Senate, it was either prevented from coming to the floor or defeated in a vote.
  In the 2006 Senate vote, the bill was defeated by one vote.
 
Arguments around the Flag Desecration Amendment


The proposed amendment has generally been a short and simple statement giving Congress the power to legislate on the proper use of the American flag.  The common wording for the proposed amendment has been, “Congress shall have the power to prohibit the physical desecration of the flag of the United States.”  The disagreements surrounding this proposed amendment reflect a larger debate regarding the importance of a responsive democracy versus the importance of adherence to existing Constitutional principles.
  

Proponents of the flag desecration amendment make arguments based around the importance of the American flag as a symbol and that the decisions in Johnson and Eichman unnecessarily restrict Congress’s ability to legislate in a manner that is consistent with the desires of their constituencies.  Justice Stevens focused on the importance of the flag as a symbol in his dissenting opinion in Johnson.  There he stated, “The value of the flag as a symbol cannot be measured… [S]anctioning the public desecration of the flag will tarnish its value… That tarnish is not justified by the trivial burden on free expression occasioned by requiring that an available, alternative mode of expression… is available.”
 
Richard Parker, a professor at Harvard Law School, testified to the second of the main arguments at a Senate Judiciary Committee Meeting in 2004.   He pointed out that the majority (at some times close to 80%) of Americans support protection of the flag and that ignoring the majority goes against the basic premise of a democracy.  He stated that, “In a democracy, the burden should normally be on those who would block majority rule… to justify their opposition.  They have not been reluctant to do so.  Indeed, they have been stunningly aggressive. No less stunning has been their unresponsiveness to (and seeming disinterest in) the arguments of the popular and congressional majority.”


A more technical argument made by proponents of the amendment is that flag burning is an action, not speech.  Therefore, flag burning cannot be protected by the First Amendment.
  However, this is generally a difficult argument to make because there is a significant amount of jurisprudence that has accepted the concept that speech can consist of actions.  

Opponents of the flag desecration amendment focus their arguments on its conflict with the freedom of speech protected by the First Amendment and that it would be a dangerous exception to allow.  Eugene Volokh, a professor at UCLA Law School made the argument that, “[T]he Constitution says we all have to live with being offended: We must fight the speech we hate through argument, not through suppression.”
 Specifically, opponents fear that this amendment will give the government a dangerous opening and precedent to limit speech in other ways as well.  Robert Corn-Revere, an author on the subject of the flag burning amendment, suggests that the undefined term “desecration” in the proposed amendment can be judicially expanded or narrowed, depending on specific statutes passed and the preferences of the judge.  As he states, “In short, desecration is in the mind of the beholder.”
  This subjective term leaves a greater possibility that freedom of speech protected by the First Amendment would be undermined as more activities are included as prohibited action.
  
The Flag Desecration Amendment Debate Today

The debate on amending the Constitution continues to this day.  In a report done in 2006 for the Citizens Flag Alliance by Opinion Research Corporation showed that there exists a significant split in the number of Americans over the support of a flag desecration amendment.  Specifically, the research found that fifty four percent of Americans think that it is extremely or very important to make physical desecration of the flag against the law and that sixty five percent of Americans strongly or somewhat support an amendment that would allow Congress to enact laws to protect the U.S. flag.
 
This public support seems to be mirrored by the number of Congress members who currently support a flag desecration amendment.  Sixty-four Representatives and twenty five Senators have co-sponsored bills calling for the amendment in the current session of Congress.  The Citizens Flag Alliance further claims that over two hundred current Representatives and over fifty current Senators have expressed support for the amendment.  In order to pass Congress, the amendment would need two hundred and ninety votes in the House of Representatives and fifty seven votes in the Senate.  If the Citizens Flag Alliance numbers are correct, it seems there is a strong possibility that this issue will become a topic of national conversation once again.
  
American Content-Neutrality versus Other Approaches
Though freedom of expression is now a globally accepted human right, a review of foreign and international jurisprudence demonstrates that the way in which this right is approached by the United States Supreme Court in Eichman is uniquely American.  It can be said that the right to freedom of expression is more expansive and absolute in the United States than almost anywhere in the world.  The extensive American freedom of expression is one that has been shaped by our own history.  The lenient approach to freedom of expression taken by the court in Eichman is not the only model under which a democracy can thrive.  A comparison to other more “human dignity” based approaches of other nations reveals that the U.S. Supreme Court’s content-neutral approach is fitting for a nation as large and diverse as the United States and a culture that values a high degree of individuality.
Freedom of expression is a human right under both customary international law and under international treaties.
  Under customary international law, all nations have a duty to protect freedom of expression within their domestic legal order.
  Nations protect this basic right in very different ways depending on their own culture, history and jurisprudence.  Germany and Canada, both nations with a robust civic engagement, allow for more governmental restrictions on freedom of expression than may be imposed by Congress in the United States.  Under the Grundgesetz, the Basic Law (constitution), freedom of expression is protected by Artikel 5
: 
1. Every person shall have the right freely to express and disseminate his opinions in speech, writing, and pictures and to inform himself without hindrance from generally accessible sources. Freedom of the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall be no censorship. 

2. These rights shall find their limits in the provisions of general laws, in provisions for the protection of young persons, and in the right to personal honor. 

3. Art and scholarship, research, and teaching shall be free. The freedom of teaching shall not release any person from allegiance to the constitution. 

In contrast to the First Amendment’s absolute prohibition on any law abridging freedom of speech, the Artikel 5 recognizes that some expression may lawfully be abridged by the government where the expression comes into conflict with the rights of others (“right to personal honor”) and  where the expression manifests a hostility toward the democratic order (“allegiance to the constitution”).
  These limitations have allowed the Bundestag to legally prohibit a wide range of expression that Congress under the First Amendment could not.  For example, the German criminal code prohibits offensive insults against minorities
, denial of the Holocaust
, use of Nazi symbols,
 insults against religion
, and disturbing religious ceremonies
.  These prohibitions are justified in German jurisprudence because the expression prohibited violates the rights of others to basic human dignity.
  In contrast to the Anglo-Saxon nations that use common law to discern whether a conflicting right shall prevail over freedom of expression, Germany justifies its abridgements in the text of the Grundgesetz.  Expression that offends the human dignity of others may constitutionally be prohibited under subsection 2 of Artikel 5 because such expression violates the right to personal honor.  Indeed, another proper translation of the German “persönlich[e] Ehre” at the end of Artikel 5 is “personal dignity.” 

Germany restricts symbolic speech insofar as it is a crime to use symbols of prohibited organizations (i.e. swastikas, Germanic runes).
  Such restrictions are justified because they violate both human dignity and because they are hostile toward that constitutional democratic order.  In contrast to American jurisprudence which fails to pass judgment on the content of speech, German restrictions on Nazi symbolism are based on the theory that those who do not recognize the foundations of law and democracy may be denied certain democratic rights.


German jurisprudence that restricts freedom of expression is clearly reflective of its own national history, specifically during the Time.  A review of Canadian freedom of expression jurisprudence helps demonstrate that adherence to content neutrality is uniquely American.  Shortly after the United States Supreme Court handed down the Eichman decision, the Supreme Court of Canada had the opportunity to develop its own freedom of expression jurisprudence under their new Canadian Charter of Rights and Freedoms.  Section 2(b) of the Charter protects “freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication.”


In R. v. Keegstra, the Supreme Court of Canada upheld section 319 of the criminal code which makes it a felony or serious misdemeanor to “willfully promote hatred against any identifiable group” by communicating outside of private conversation.
  The Court reasoned that although section 2 freedom of expression covers even hate speech, Parliament’s criminalization of that speech is permissible because of section 1’s limitations clause. 
 Section 1 states that rights and freedoms guaranteed by the Charter are “subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”
 

 In Keegstra, the Supreme Court of Canada made clear that it would reject the American libertarian model of speech in favor of a more person-centered approach fostering civility and contemporary values.
  Before turning to its section 1 analysis, the court rejected the explicitly rejected the notion that it should adopt the U.S. Supreme Court’s “strong aversion to content-based regulation of speech.”
  The court then clarified that only those restrictions whose objective “relates to concerns which are pressing and substantial in a free and democratic society” may be saved by section 1.


In finding a pressing governmental concern, the court observed that hate speech results in “grave psychological damage” to its targets, then went on to state that “humiliation and degradation” are the expected responses to the prohibited propaganda.
  Furthermore, the court found that part of the government’s pressing interest was the protection of the individual’s “sense of self-worth and acceptance” by the community.
  In describing the harm that results from hate speech, the Supreme Court of Canada (perhaps unwittingly) pinpointed what is in my opinion the main difference between American free speech jurisprudence and that of other democratic nations.  The court went on, “This impact [of hate speech on the victim’s sense of self-worth and acceptance] may cause target group members to take drastic measures in reaction, perhaps avoiding activities which bring them into contact with non-group members or adopting attitudes and postures directed towards blending in with the majority.”
  

The countervailing view on hate speech, popular among American civil libertarians, is articulated as follows: “For each one whose self-confidence is shaken there may be another who sees the tormenters as the lesser human beings they surely are.  For each one whose voice is silenced there are others who will talk back.  For each one who retreats…from the scene, there may be others who will stay, perhaps more determined than ever to fight for their rights.”


There exist both textual and philosophical differences between the American and Canadian freedom of expression jurisprudence.  The text of the First Amendment is absolute, declaring that “Congress shall make no law…”, whereas freedom of expression (like all other rights) under the Charter is subject to section 1’s limitations clause.  But the greater difference is is the philosophical one demonstrated by the passages above.  It seems the Supreme Court of Canada is willing to assume that the “grave psychological damage” of which it speaks is the natural and inevitable result of prohibited hate speech.
  The American view as articulated by Professor Haiman however is reluctant to make the same assumption.  This view recognizes that the consequences of hate speech are mitigated by the victim’s interpretation of that speech.  In other words, every victim’s reaction will be different based on her own life experiences, needs, status, temperament and world view.
 In this way, American free speech jurisprudence demands of each citizen a thick skin.  

German and Canadian conceptions of governmental protection of an individual’s “human dignity,” “self-worth,” and “sense of community” sound foreign to many American ears.  I would argue that indeed they are.  We live in a society where human dignity and self-worth exist in the mind of the beholder.  In other words, it is up to the individual to interpret the expressive actions of others.  The fact that someone takes offense to a speech act (i.e. flag burning) is not in itself a tangible harm.  In contrast to other democratic nations, American free speech jurisprudence has (for now) chosen the values of individuality, diversity of opinion, and resiliency over civility.  I believe this is the correct approach because it reflects the culture which it serves.  Instead of attempting to shape civil discourse and American culture, the content-neutral approach is a reaction to and reflection of the culture and discourse already in place – and this is the most fitting role for the law.
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