PROPOSAL FOR THE PILOT SCHEME FOR THE LAY ASSISTANT

A.
Introduction

1.
In the keynote address delivered at the 15th Subordinate Courts Workplan on 18 May 2006, Chief Justice Chan Sek Keong discussed, amongst other issues, the phenomenon of the litigant in person.  CJ Chan noted that the court must attempt to meet the litigant in person’s legitimate needs while not compromising the rights of the other party who may be represented by a lawyer.

2.
To this end, as a measure to enhance access to justice, CJ Chan mentioned an impending pilot scheme for litigants in person to be assisted by McKenzie friends for maintenance and support cases in the Family Court.  CJ Chan also noted that the discretion to allow or exclude a McKenzie friend lies with the court, and the broad principles set out in Wee Soon Kim Anthony v UBS AG [2003] 1 SLR 833 by Kan Ting Chiu J should provide some guidance to the judges in the Subordinate Courts as they establish a working protocol in consultation with the Law Society.

3.
This paper is concerned with the establishment of the pilot scheme in the Family Court.  It seeks to address several key policy decisions being (i) the type of cases to be selected for the scheme; (ii) the scope of the assistance to be rendered under the scheme; (iii) the guidelines for the application and workflow procedures under the scheme; and (iv) the timeframe for implementation.

B.
The Pilot Scheme

4.
The use of a McKenzie friend has been recognised in Commonwealth countries such as UK, Australia, New Zealand and Canada.  We can tap on the experience of these countries and can customise the concept to suit our needs and meet our ends.  

McKenzie Friend or Otherwise?

5.
In establishing the pilot scheme for the use of a McKenzie friend in the Family Court, a decision will have to be made as to whether we should adopt the same terminological reference to such assistants, or to create a ‘creature’ of our own.  The English Court of Appeal in R v Leicester City Justices and Another ex parte Barrow and Another [1991] 2 QB 260 had expressed reservations over the use of the term “McKenzie friend” for the reason that it suggests some special legal status, or as if they were a form of unqualified legal assistant known to the law.  However, the Court of Appeal in R v Bow County Court ex parte Pelling [1999] 1 WLR 1807 saved the McKenzie friend from extinction when it elected to retain the description despite the views expressed in Leicester City Justices.

6.
While the term McKenzie friend is undoubtedly known to lawyers in Singapore, and has earned mention in our local courts, it is not widely applied.  Litigants in persons in the Family Court have generally conducted their hearings personally.  On the rare occasions when they do bring a friend to assist them, the request is made in general terms to the judge hearing the matter, who will decide whether to allow the friend to stay or not in an exercise of judicial discretion.

7.
Given that the intention is to implement a new scheme to assist litigants in person specifically in maintenance and support cases in the Family Court, it is recommended that we adopt a fresh term of reference which will make it patently clear that there is no legal status whatsoever accorded to the assistants under the scheme.  It is thus suggested that they be known as ‘lay assistants’.  This may also help ease fears that such a scheme may be abused.

Selected Cases for the Pilot Scheme

8.
Maintenance and support cases include fresh applications for maintenance for wife and/or children, enforcement of maintenance orders, rescission, suspension and/or variation of maintenance orders, and enforcement of Maintenance of Parents Tribunal orders.  The total number of applications in year 2005 was 7514.  Within this category of cases, it was proposed that a niche group of cases thought to reap the most immediate benefit from the assistance be carved out for this trial run.  This will ensure that we have a manageable number of cases.  

(a) Specific Type of Maintenance Cases

On the question of which type of these applications a litigant in person would need the most assistance, it was considered that the novices in fresh maintenance applications experiencing the formal court setting for the first time would benefit most from having a lay assistant.

(b) To Level the Playing Field

The purpose of allowing a litigant in person the assistance of a lay assistant is to further the interests of justice by achieving a level playing field and ensuring a fair hearing.  Hence in cases where both litigants are in person, there is no pressing need to assist one over the other.  However, where one party is represented by a lawyer, the lay assistant will go some way in helping to ‘level the playing field’.  

(c) Means of Litigant in Person

As this scheme is intended to help litigants in person who cannot afford to hire their own lawyers, safeguards must be put into place to ensure that it is not abused by the financially able litigants.  While the services of the Legal Aid Bureau are available to persons of limited means, not every litigant in person may be aware of the same, or wish to apply for it.  Legal aid is also not for free, and some litigants may not even be able to afford the subsidised contribution amount.  We also recognize that there is a sandwich class of litigants in person who do not qualify for legal aid, but can ill afford the full costs of hiring their own lawyers.  These are the groups of people the scheme hopes to assist.


(d)
Means Testing

For the purposes of the pilot scheme, no official form of means testing will be put into place at this juncture, though it will have to be considered should the scheme prove successful and be continued and/or expanded to cover other types of cases.  For purposes of the trial run, litigants in person interested in getting lay assistants will have to assert their inability to afford their own lawyer, as well as either their intention not to apply for legal aid, or that they have not qualified for legal aid, in a declaration form.

In summary, the type of cases recommended for the pilot scheme are fresh applications for maintenance for wife and children, with one side represented by a lawyer of his/her own choice, and the litigant in person not being able to afford his/her own lawyer, while having decided not to apply for legal aid, or having not qualified for legal aid.  (Once the pilot scheme is successfully completed, we may wish to expand the reach of the scheme beyond this specific type of cases.)
Scope of Assistance

9.
For purposes of the scheme, it is recommended that the scope of a lay assistant be restricted to non-legal assistance and comprises the following duties:-

· Explaining the hearing process to the litigant in person (which the lay assistant will be trained in)

· Assisting in the preparation of the paper work (e.g helping the litigant in person through the process of filling up standard forms, ensuring he/she  collates the documents ordered by the court and makes enough photocopies of the same)

· Taking notes of hearing

· Providing moral support

The lay assistant will also undertake not to:-

· Give legal advice 

· Make any suggestions as to what questions to pose to a witness, or issues to raise in court

· Address the court unless special permission is granted

· Show any court materials to any third party, nor speak to any third party on any issue relating to the case

· Take written notes of hearing for any purpose other than to assist the litigant in person
· Record the court proceedings with any device
10.
Further, the role of the lay assistant may be terminated by the judge at the hearing at any time in the course of the proceedings.  The lay assistant is also to hand to the judge, if requested, any notes made by him/her in court.

The Pool of Lay Assistants

11.
For purposes of seeking a ready group of volunteers for this pilot scheme, Registrar approached the National University of Singapore’s Law Faculty Pro Bono Group (“the Pro Bono Group”) to see if they would be interested in participating.  A lunch meeting was set up on 2 June 2006 where we met with the Advisor to the Pro Bono Group, Ms Helena Whalen-Bridge, as well as the student President, Ms Cassandra Ow.  We shared with them our preliminary vision of the scheme and they expressed an interest to be involved, pending approval by the Dean of Law Faculty, and subject to the availability of student volunteers.  

Application Procedure by the Litigant in Person

12.
Upon the commencement of the pilot scheme, it is proposed that at the last open court mentions in Family Court 1, the judge will, upon the giving of hearing dates for the trial of the maintenance case, inform the litigant in person that there is such a pilot scheme in place and it is conducted jointly by the Family Court and the National University of Singapore.  The judge will state that involvement in the scheme is purely voluntary, and interested participants may fill up an application form which will be forwarded to the Pro Bono Group.  A sample of this form is attached hereunder as Annex A.  It will also be made clear to the litigants in person that the provision of a lay assistant under the scheme is not an entitlement, and is strictly subject to the availability of students.

Structure of Assistance by the Lay Assistant

13.
Once the Pro Bono Group receives the application form, they will administratively match a lay assistant to the litigant in person.  The court will be informed of the identity of the lay assistant by way of a declaration form completed by the lay assistant and forwarded to us for our records.  A sample of this form is attached hereunder as Annex B.  The Pro Bono Group will then contact the litigant in person and arrange for a meeting.

(a) Meeting before the Hearing

All meetings are to take place on the premises of the Family Court.  It is proposed that a separate room be allocated for such purposes.  Meetings between the litigant in person and the lay assistant will, for the purposes of the scheme, be supervised.  Suggestions as to suitable supervisors include teacher advisors, lawyers and even senior court administrators.

It is envisaged that there should be no more than 2 meetings before the hearing date.  At the first meeting, the lay assistant will explain the hearing process to the litigant in person, ensure that the litigant in person fills/has filled up the list of expenses and understands and collates the documents ordered by the court to be prepared for the hearing.  The lay assistant will also remind the litigant in person to make sufficient photocopies of the documents for the hearing2.  The second meeting, if necessary, will be for the lay assistant to ensure that the paper work has been done by the litigant in person, and to answer any other questions relating to the hearing process.  No legal advice as to how the litigant in person’s case should be presented is to be given by the lay assistant.

(b) At the Hearing

On the day of the hearing, the lay assistant can meet the litigant in person at a fixed meeting point in the Family Court to ensure that he/she arrives on time for the hearing and to direct the litigant in person to the correct courtroom.  The lay assistant will sit behind the litigant in person during the hearing and take notes of the proceedings and assist with making sure that the correct documents are presented to the judge.  At the end of the hearing, the lay assistant can give a copy of the notes to the litigant in person.

Safeguards

14.
As the pool of lay assistants for this pilot scheme will be law undergraduates, and it being the first time for many to assist a litigant in person so closely, concerns were raised by the Pro Bono Group that the lay assistants may feel pressured into giving legal advice, or assist in any other way beyond their scope of duties.  To this end, the following safeguards are proposed:-

· That a briefing be held by the Family Court judges for the pool of lay assistants before the scheme is implemented to prepare them for their role, and to explain the hearing process to them.  An invitation will be extended to the Law Society to participate and if need be, conduct a joint briefing with the Family Court judges.
· Arrangements be made for the lay assistants to sit in at court hearings.  

· Each lay assistant will be provided with a ‘Lay Assistant’s Kit’ which will contain information on their duties, the hearing process and frequently asked questions.
· A contact person and a telephone helpline will be established for the lay assistant to call should they need any advice from the Family Court. 

· Gender matching should be done between the litigant in person and the lay assistant.

· All contact arrangements between the litigant in person and the lay assistant should be done administratively through the Pro Bono Group.  There should be no exchange of private telephone numbers between the litigant in person and the lay assistant.

· All meetings between the litigant in person and the lay assistant are to take place on the Family Court premises.  

· As noted above, all meetings between the litigant in person and the lay assistant will be supervised. 

· During the hearing, the judge should be mindful of the presence of the lay assistant, and the judge has the discretion to terminate the role of the lay assistant at any time if it appears to the judge necessary to do so.

C.
Timeframe

15.
The timeframe of 1 August 2006 for the commencement of the pilot scheme has been proposed.  This is because there is a public expectation of the pilot scheme starting in the third quarter of the year following newspaper reports to that effect.  National University of Singapore will also commence the academic year of 2006/2007 in August.  The Pro Bono Group also informed us that undergraduates will start their preparations for their year end examinations by November.  Hence this will free up a clear 3 months for undergraduates to be committed to the scheme.  
D.
Summary Recommendation

16.
In summary, the recommendations are as follows:-

(a) to commence a pilot scheme where litigants in person can apply for the assistance of a lay assistant; 

(b) to restrict the pilot scheme to fresh applications for maintenance for wife and children; where one side is represented by a lawyer of his/her own choice, and the litigant in person not being able to afford his/her own lawyer, while having decided not to apply for legal aid, or having not qualified for legal aid;

(c) to carve out the specific duties of the lay assistants; 

(d) to review the application and workflow procedures, as well as the safeguards to be implemented; and 

(e) to approve the timeframe for the commencement of the pilot scheme being 1 August 2006, for the period of 3 months.
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� Please see paragraph 14 below.


2 These directions are usually given by Family Court 1 at the open court mentions of the case.  However many litigants in person would not yet have complied with these directions by the time of the last open court mentions





