COPYRIGHT LAW

PROFESSOR RONALD W. STAUDT 

December 19, 2005
GENERAL INSTRUCTIONS

This is a three hour open notes, open book examination.  With the following exceptions, you may bring any books or other materials into the examination and any materials personally prepared by you or prepared jointly with other students in the class.  Downloaded law review articles are permitted. You may bring your laptop computer into the exam with you and consult materials that you have prepared and stored on its hard disk.  Your laptop computer, if you choose to bring it into the exam, may not be connected to a network, phone line or to the Internet.  You may not bring in treatises on copyright law, i.e. Nimmer on Copyright, or law reviews in bound volumes because of unequal access to those volumes.  

If you take your examination on your own laptop and are instructed by the examination proctor to connect to the network to load the examination answer file for SofTest, you may NOT connect to LEXIS or WESTLAW or any other Internet information source.  You may NOT view web pages on the World Wide Web nor any other data source or programs on the network.  You may not use electronic mail nor communicate with any person or resource on the network, on the Internet or any other source not located on your laptop hard drive at the start of the examination.

You may not share materials during the exam. You may not communicate with other students during the exam. You may not tear pages out of the bluebooks.  You are not to identify yourself in any manner, other than exam number, on your bluebooks, question sheets or anything else turned in that will be submitted to the professor.  

Write your examination number on each page of this exam.  When bluebooks are distributed, write your examination number on each page of your bluebooks. 

Your answers will be weighed according to the following suggested time limits:

QUESTION 1 - 90 MINUTES

QUESTION 2 ‑ 90 MINUTES

Write legibly.  Credit will be given for clarity, conciseness and coherent organization.   


GOOD LUCK!!!
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Question 1 – 90 Minutes
Paul Plaintiff designs, manufactures, markets and sells "Garden Accent Rocks," which he describes as decorative, cement-cast, outdoor sculptures typically resembling rocks or stones, inscribed with writings. On July 7, 1997, Paul applied for a copyright registration for his entire line of Garden Accent Rocks.  One of Paul’s best-selling Garden Accent Rocks is Sculpture No. 646, a rectangular object having a stone-like appearance with rose colored and rough hewn sides and a smooth glassy black face.  A public domain poem is inscribed on the face. The poem appears in five lines, in a right-leaning font with the first letter of each word capitalized: 

If Tears Could Build A

Stairway, And Memories

A Lane, I'd Walk Right Up

To Heaven And Bring

You Home Again

During 2003, Darlene Defendant began marketing and selling, an "Elmer Fudd Memory Stone.”  (Elmer Fudd is Warner Brothers cartoon figure who speaks with a strange dialect with his “r”s replaced by “w”s ). Like Sculpture No. 646, the Memory Stone was a rectangular object with a stone-like appearance featuring a variation of the same verse that appears on Sculpture No. 646.  The Memory Stone is all black with textured sides and a black textured face that is smoother and more even than its sides.  It is about the size and shape of Paul’s Sculpture No.646. The Memory Stone's verse was also laid out in the same five-line format, each word also began with a capital letter, and the entire verse also appeared in a right-leaning font.  The Elmer Fudd Memory Stone’s verse appears below:

If Teaws Couwd Buiwd A 

Staiwway, And Memowies 

A Wane, I'd Wawk Wight Up 

To Heaven And Bwing 

You Home Again 

Paul sued Darlene for copyright infringement. You are Paul’s attorney.  
Write a letter to Paul explaining the copyright issues that will be considered by the Court in deciding this case.  Evaluate the arguments that you will make and the arguments that you expect to face from the defendant’s attorney. 
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Question 2 (90 Minutes)

The following description of FREE Association is adapted from a story appearing in the New York Times web edition on November 30, 2005:
Upload, Store, Play and Share in a Few Clicks   By David Pogue.

FREE Association is a personal Web site to which you can upload your favorite photos, MP3 files, home movies, video clips and even Word, PowerPoint or PDF documents. (A separate companion program speeds the uploading process by letting you drag and drop very large files or big batches of files at once.) 
From the moment you upload a file to FREE, it's converted into an online preview. This online preview is a proprietary FREE format that can be read by any computer using all operating systems.  Once everything is posted on the Web site, you can do two things with it: manage it or share it.

FREE treats each file type - photos, songs, videos, documents - nearly identically, representing each file as a thumbnail icon in your personal stash. At the bottom of each environment is an area where you can create "containers" - that is, playlists (for music and video clips), albums (for photos), address book groups (for e-mail), and so on. You fill up these containers by simply dragging the appropriate thumbnails from the top part of the screen. You can even drag music files into photo or video containers, thereby creating musical soundtracks.

When you want other people to see your stuff, you can send invitations by e-mail. (FREE can import your address book from Outlook or Entourage.) When your recipients click the link in your message, they arrive at a FREE Web page, where they can view or play the files.

THIS system means that you never actually send any files, so you don't clog anyone's in-box. More important, you now have total control over the material. Your visitors can listen to one of your songs or watch one of your videos.   You can limit how many times somebody plays or watches something, or specify a window of opportunity (say, Dec. 5 to 20) for people's access. You can even play Big Brother by tracking how many times each person has viewed or played a certain goody. …

TransMedia says that soon you'll be able to share one of your songs with friends - and if they like it, they can buy a copy-protected version of their own. The company will profit from the sale, of course, but so will you; you'll get a discount on your next music purchase.

You are an associate in a law firm that represents Transmedia, the company that has launched the FREE product.  Transmedia has received a demand letter from the Motion Picture Association of America (MPAA) an association of movie producers.  The members of MPAA own the copyright to most of the major American films.  The demand letter from MPAA directs your client to disable the features of FREE that enable customers to share video files because FREE will be used by your client’s customers to share pirated movies. 
Write a memorandum to your senior partner analyzing the copyright issues posed by FREE and the MPAA demand letter.  Advise the partner on the best course of action for Transmedia to take in response to the letter.
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