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In the mid-1990s, the Internet changed the way we live and do business at a breathtaking pace. Seemingly overnight it became an unparalleled resource of information. For the first time since practicing lawyers had the constitutional right to advertise their services, via a U.S. Supreme Court decision in 1977, they were presented with a new medium for client development. Unfortunately, lawyers had little direction on the ethical use of the Internet when it first emerged. But, states have moved to address the use of the technology for client development by the adopting or amending their rules of professional conduct and through the publication of ethics opinions interpreting the application of those rules. As lawyers continue to explore new uses in this arena, directions from the states are an on-going work in progress.
This chapter presents a snapshot of the process of governing client development through technology. It looks at the importance of complying with the ethics rules. It then examines the scope of those rules and the issues that are addressed among the states. The discussion then turns to various client development methods that are employed through the Internet and the limits that have been imposed on those methods. The propriety of emerging techniques are still unclear. The chapter concludes with a look at multi-state obligations arising from the use of a communication tool that honors no geographic boundary.
Why Compliance Matters
State disciplinary proceedings against lawyers who breach ethics rules governing lawyer advertising and other client development techniques are uncommon. As a result, some lawyers and firms are unconcerned about their obligation to comply with these rules. However, this is a short-sighted approach and a range of factors need to be considered. First, even though disbarments, or even suspensions, for advertising breaches are extremely rare, any disciplinary proceeding should be an embarrassment to lawyers. In addition, disciplinary action is likely to be bad for business, ironically resulting in the opposite of the advertisement’s intended effect. 
Second, if a disciplinary entity alleges that the firm is out of compliance, the matter can often be resolved by the firm’s willingness to bring the offending material into compliance. Although a lawyer can frequently avoid discipline this way, the firm has lost all investments it has made in the offending marketing campaign. For example if a lawyer were to license the use of a domain name that disciplinary counsel alleged was a violation of the rules and the lawyer resolved the matter by agreeing not to use the name any further, the lawyer may have to continue to pay for the use of the name under the licensing agreement. 

Finally, and perhaps of most concern, a lawyer faces the possibility of disgorging legal fees that result from any case obtained through unethical marketing. Kentucky has an ethics rule specifically calling for a forfeiture of fees when the lawyer’s advertising breaches that state’s ethics rules. Other states may conclude that fee forfeiture is an available remedy against lawyers who market unethically under the public policy prohibiting people from benefiting by their wrong-doing.
What do the Ethics Rules Cover?
First, let’s be clear on what we are talking about when discussing a lawyer’s ethical responsibility. It is not a matter of good taste, a dignified presentation or professionalism. This chapter examines a set of specific state rules found in what is most often referred to as the Rules of Professional Conduct. If a firm violates those rules, its lawyers are subject to disciplinary sanctions, which may include disbarment, suspension or censure. Having an attractive web site or informative online newsletter is not a substitute for carefully observing the ethics rules. The rules of all of the states are linked from www.abanet.org/adrules. 

In a few states, the rules themselves include a definition of their scope. Sometimes these rules will broadly include all communications and then carve out exceptions where the rules do not apply, such as business cards or professional announcements. Most states have some variation of the ABA Model Rules of Professional Conduct. The comment to Model Rule 7.1 begins, “This Rule governs all communications about a lawyer’s services…” However, if we look at the constitutional basis for the rules governing client development, state definitions as well as the Model Rule comment may be too broad. The scope of regulations governing client development is defined by the constitutional concept known as commercial speech.
The doctrine of commercial speech begins with the proposition that the First Amendment gives everyone broad rights to freedom of speech. This is particular true when we advance our opinions, generally known as “political discourse.” But, some types of speech face limits. In other words, the state has a right to impose regulations on what a person says under those circumstances. Commercial speech is such a circumstance. In order to protect consumers, the courts have held that the state can impose limitations on speech that does no more than propose a commercial transaction or beckons business. 
Is everything a lawyer says or does to get business under the umbrella of commercial speech, and therefore subject to the rules governing client development? Not necessarily. Two cases give some direction on this. Unfortunately, the cases come to different conclusions. In Texans Against Censorship v. State Bar of Texas, the court found that we must look at the content of the communication, not its intent, to determine whether it is commercial speech and subject to limitations. If the content of a newspaper advertisement stimulates political discourse, rather than beckons business, that advertisement should not be considered commercial speech. This court concluded that the intent could not be impugned. On the other hand, a New York court in Stern v. Bluestone ruled that a lawyer who faxed newsletters was subject to fines under the act prohibiting the faxing of commercial materials. Even though the content of the newsletter did not beckon business or propose a commercial transaction, the court concluded that the newsletter had no other purpose than to seek out business and was, therefore, commercial speech. Even under this more restrictive interpretation, it is clear that client development and commercial speech are not coterminous and lawyers can seek clients in ways that do not invoke the restrictions of the rules. Keep this in mind as some of the specific technology-based client development tools are discussed.
To What Extent do the Rules Govern Client Development in Cyberspace?

When lawyers first saw the potential of the Internet as an advertising vehicle, many of them asked their states’ ethics committees for opinions. They asked whether it was ethical for a lawyer to advertise on the Internet. The answers were uniform on this issue: It is ethical to advertise on the Internet as long as the way you advertise on the Internet is ethical. This may appear to be circular nonsense, but it actually tells us a great deal. The states were saying that the rules of ethics apply to client development on the Internet, even though those rules were not drafted with an understanding or knowledge of the technological capacity that had emerged. The rules are the rules and if you violate them it does not matter whether it was through a television commercial, billboard or web site.

This concept was reinforced with the disciplinary action taken against Laurence Canter. Sometime referred to as the alpha spammer, Canter figured out how to send thousands of emails to members of listservs and usenet groups advertising his immigration practice. He was then disciplined in Tennessee. He was not charged with violating spamming rules or laws, because there was not prior spamming. He was charged with violations governing direct mail solicitations, including the failure to label the communication as an advertisement, the failure to file a copy with the state and referring to himself as an immigration lawyer, which at the time was a violation of the rules governing specialization. For those infractions, he was suspended from practice for one year. (Note that Canter failed to appear and defend, which was an aggravating circumstance that may have increased the severity of the sanction.) 
Although the rules under which Canter was disciplined applied fairly well to his actions, some state rules result in barriers to client development that were clearly not foreseen. For example, a rule in Hawaii prohibited direct mail from being delivered in any manner other than first class postage. Obviously an email cannot be delivered with postage and the rule was then interpreted to prohibit email. Hawaii subsequently changed the rule to explicitly prohibit email, but other states continue to have constructions that place similar limitations on these avenues of client development.

In the past decade, a few states have implemented rules designed to specifically govern communications through technology. For example, Florida Rule 4-7.6 addressed “computer-assisted communications” and New York has adopted a series of specific rules governing issues ranging from pop-ups to domain names to meta tags. However, the ABA Model Rules and those of the vast majority of states have made only minor amendments to their rules to address client development through technology, while relying on the notion that the rules are the rules and they apply regardless of what medium is used.
The Format and Content of the Rules
While a few states have unique formats for their ethics rules addressing client development, the vast majority have now adopted the format of the ABA Model Rules of Professional Conduct. As discussed below, this does not mean they have adopted the content of the Model Rules. Also, it is important to note here that lawyers must comply with the rules of their state. When those rules are different from the ABA Model Rules, compliance with the Model Rules is not sufficient to avoid discipline. The Model Rules are discussed here only because most states follow the format and include much of the content of these rules, not because lawyers must follow those rules.
The Model Rules begin with a prohibition of communications that are false or misleading. Seemingly this is an easy standard, but in most states it is much more stringent than it may appear. The second section addresses advertising, which is the use of public media to communicate the availability of legal services. This section also addresses the limitations on payments for the recommendation of a lawyer’s services. The third section addresses solicitation, including substantial limitations on in-person solicitation and restrictions on written solicitations. The fourth section clarifies the use specialization and certification and the final section addresses issues involving the firm’s name and letterhead.

In 2002, the ABA amended many of the Model Rules, including those governing client development. Since then the ABA has encouraged the states to adopt these revisions. Since then, the states have gone in one of three directions. Some have adopted portions of the 2002 revision. Some have retained the older rules, which frequently include provisions of the pre-2002 Model Rules. A few states have advanced new rules that are fundamentally different than either the older or current Model Rules. As a result, it is essential for lawyers to under the rules of the states that apply to them.
False and Misleading Communications

The Supreme Court has made it clear that states can ban communications that are false or misleading. The problem, however, is that the scope of false or misleading communications has never been defined. Prior to 2002, ABA Model Rule 7.1 included five provisions that were false or misleading. First, a communication could not be a misrepresentation of the facts or law. This is not a difficult standard to understand and should not be difficult to abide by. 
Second, a communication could not leave out something that would make the statement as a whole false or misleading. For example, if a lawyer advertises “no recover – no fee” but then charges for the costs of the case, it is a violation of this rule to omit information alerting the prospective client that he or she will have to pay for those costs. The ad gives the impression that the person will have no financial obligation. An omission could occur in the realm of technology when a firm posts information about successful cases on its web site, but fails to warn the prospective client that not all cases have similar outcomes.
Third, a communication would be false or misleading if it states or implies that a matter can be resolved because of a breach of the rules or violation of the law. This would apply to a former judge who implies in an ad that he or she could achieve a result because of his or her relationships with former colleagues on the bench. This is another of the rules in which compliance should not be much of a challenge. However the final two prongs of the false and misleading standard have proven to be substantial obstacles.
Under former Model Rule 7.1(b), a lawyer may not communicate in a way that creates an unjustified expectation about the results a lawyer can achieve. This rule has been applied to client testimonials where the content of the testimonial goes to the outcome of the case. In other words, policy-makers presume that all legal matters are unique and the outcome is unforeseeable. Therefore it is misleading for a potential client to be lead to the belief that an outcome in his or her case will be similar to the outcome in a prior case. Hence, this type of testimonial creates an unjustified expectation. 

Under former Model Rule 7.1(c), a lawyer is prohibited from comparing his or her services to the services of another lawyer unless that comparison is substantiated. This rule prohibits any decree of puffery and the use of words and phrases such as “the best and brightest,” “top notch,” “superior,” or “expert.” A term that is quantifiable, such as “the largest” or “the oldest” is an acceptable basis of comparison, however. 
These latter two provisions are challenging for lawyers because they involve the techniques that are used to distinguish one firm from another. In 2002, the ABA Model Rules were amended to remove these provisions in favor of a broader prohibition against communications that are materially misleading. Consequently, if a lawyer creates an unjustified expectation about the outcome of a case substantial enough for it to be deemed a material misrepresentation, then it would be a violation of the rule. However, the comment to the Model Rule 7.1 suggests that lawyers use disclaimers to avoid the creation of an unjustified expectation. A disclaimer informing a potential client that his or her results may vary from those illustrated in the communication would avoid the creation of a material misrepresentation. 

However, most states have not adopted these changes to the Model Rules. They continue to embrace the five provisions. Some states have an even more expansive list of false or misleading provisions, for example, limiting the use of actors or prohibiting dramatizations. Remember, the rules of each state are linked from www.abanet.org/adrules.
The rules governing false and misleading communications are not only important to understand because they are not intuitive and have some difficult applications, but also because they apply to all aspects of commercial speech, regardless of the media. They apply equally to web sites and email solicitations as they do to television ads and billboards.

Advertising Rules

As noted above, state rules fashioned after ABA Model Rule 7.2 specifically address lawyer advertisements, which are defined as the use of public media. This rule has two fundamental aspects. First, it includes what may be called “housekeeping” provisions. Prior to 2002, ABA Model Rule 7.2 included an obligation for lawyers to retain copies of their advertisements for two years, along with a record of the ad’s dissemination. This requirement enabled disciplinary authorities to request ads that may have generated complaints but were no longer readily available. This was not a problem for Yellow Pages advertisements, but became too burdensome for law firms that had active web sites with daily updates. As a result, the ABA omitted the provision from the Model Rules. However, many states continue to have these retention requirements, extending in some jurisdictions up to six years. In addition, some states require lawyers to submit copies of their ads to the state for filing. Florida, Kentucky and Texas also require lawyers to submit ads for screening to determine their compliance. 
ABA Model Rule 7.2 had also required advertisements to include the name of a lawyer who was responsible for the contents of the ad. As part of its revisions, the rule now permits the name of the firm to substitute for the name of an individual lawyer. Keep in mind, however, that most states continue to require the name of a specific individual to be included. 

Several states include additional obligations under this section, such as required disclaimers, requirements that apply to the advertising of fees and limitations or prohibitions on dramatizations, illustrations and use of actors who portray either lawyers or clients.
In addition to these housekeeping rules, Rule 7.2 also addresses the flow of money for client development. The rule, which is in place in almost every jurisdiction prohibits a lawyer from giving anything of value for the recommendations of the lawyer’s services, with three exceptions. First, a lawyer may pay reasonable costs of advertisements. Second, a lawyer may pay the usual charges of a non-profit or state approved lawyer referral service. Note that prior to the 2002 change, Model Rule 7.2 was limited to non-profit lawyer referral services and most states continue to limit the rule in that way. The third exception involves paying for the purchase of a practice and is not relevant to this discussion. As will be viewed in the discussion of case-bidding services below, this distinction between paying for the costs of advertisements and paying for usual fees of referral services can be important when a lawyer considers becoming involved in such a service.

Solicitation
In most states, solicitations involve a direct contact with the potential client, where as advertisements rely on public media. A solicitation may be a communication that is made face to face, over the telephone, through a chat room, by mail or through email. There are two important issues to understand with solicitations. First, unlike lawyer advertising, the Supreme Court has ruled that states may ban in-person solicitations that are made for the lawyer’s “pecuniary gain” as opposed to pro bono. On the other hand, the Court has also ruled that states may impose limitations on, but may not prohibit, written solicitations. As a result, most states have rules that address in-person solicitations separately from written solicitations. Second, note that some states define the term “solicitation” very narrowly and prohibit it. They do not prohibit written solicitations, but merely define them as something else, such as “communications.” 
ABA Model Rule 7.3 addresses solicitations. Like Rule 7.2, most states use the Model Rule as their basis, but then modify it in some way. Model Rule 7.3 prohibits in-person, live telephone and real-time electronic communications, such as chat rooms, unless the lawyer is communicating with someone with a prior professional relationship, a close friend, a family member or another lawyer. The prohibition against the use of real-time electronic communications was added to Model Rule 7.3 in 2002. Even though many states do not have this rule, some have embraced it through ethics opinions. 

Generally, written communications are acceptable if, when they are sent to someone known to be in need of legal services for a particular matter, are labeled as “Attorney Advertising.” The courts have reasoned that the difference between in-person and mailed solicitations involve the ability of the person to step away from the offer to provide legal services. Those with a legal need are often emotionally vulnerable and, according to the courts, lawyers are trained in the art of persuasion. When a lawyer has an opportunity for a face-to-face encounter, there is a potential for overreaching. On the other hand, when potential clients receive mailings, they are able to step away and make a more measured response to the selection of a lawyer. When this rationale is applied to technological contacts, a real-time encounter, such as with a chat room structure, is deemed more akin to the in-person solicitation, while email is more like snail mail, giving the potential client the opportunity to think over the matter without immediate pressure to make a decision.

Model Rule 7.3 also prohibits solicitations of all types when the communication involves coercion, harassment or duress, and when the potential client has made known to the lawyer that he or she does not wish to receive a solicitation. A lawyer who continues to send email solicitations after a potential client has opted out or otherwise notified the lawyer to cease sending the messages would be in violation of this rule.

As with the state rules governing advertising, the rules governing solicitation frequently impose additional limitations. Some states require written communications to be labeled in different ways other than “Advertising Material.” Some govern the size, color and placement of the labeling. Some states require the communication to include additional information, including a statement to ignore the letter if the person is already represented or to report violations to a specified address or telephone number of the state disciplinary agency. Some states also required a copy of the solicitation to be filed with the state.

About a quarter of the states prohibit direct mail solicitations to accident victims for a defined period of time, usually 30 days from the time of the accident. 

Specialization

ABA Model Rule 7.4 addresses certifications of specialties. In the 1970s and 1980s, some states developed systems to certify lawyers as specialists in various fields of practice, such as civil litigation. Private entities such as the National Board of Trial Advocacy have also granted certification. Lawyers must meet rigorous standards, that include, for example, taking a set number of hours of CLE, practicing in the area over a period of time and passing a test. Lawyers who are certified may be designated as certified specialists. In earlier versions of Model Rule 7.4, lawyers who were not certified could not advertise that they were specialists, but instead could only state that they practiced in a specific field, limited their practice to the field or where that type of lawyer, as in a personal injury lawyer. Of course all of these representations had to also meet the limitations imposed by Rule 7.1 and not be false or misleading.

While the current Model Rule allows a lawyer to state that he or she specializes in a particular field, the states have many variations on this, and a few still prohibit lawyers to use any variation of the term “specialist.” A few states require a lawyer to include a disclaimer that the state does not recognize certification of specialties, anytime a certified specialist makes reference to that status.   

Application of the Rules to Client Development through Technology

Web Sites and Blogs

As the low cost, 24/7, ajurisditional electronic billboard with unparallel space, web sites have been widely embraced by law firms. Ethics issues of particular interest regarding web sites include domain names, content issues, the lawyer’s responsibility for compliance and alternative web sites that may not be subject to the rules at all.
Domain names are primarily locating devices, similar to telephone numbers or street addresses. Although a few lawyers have telephone numbers that convey some information, such as 1-888-DIVORCE, by and large, a domain name is the only locating device that can also include a message. Usually, domain names are nothing more that an iteration of the lawyer firm’s name, e.g. www.foley.com, for the firm Foley Lardner, or www.hklaw.com for the firm Holland & Knight. Sometimes domain names identify a field of practice, such as www.taxlawyer.com or www.mobilehomelaw.com. But these domains can also convey a message. Several state ethics opinions have concluded that any message contained within a domain name must be in compliance with the rules in general. Consequently, a domain name that would create an unjustified expectation about the results a lawyer can achieve, such as www.iwincases.com, would be inappropriate in those states that continue to include this provision in their definition of false or misleading communications. Similarly, a domain name such as www.besttexaslawyer.com would violate the prohibition against unsubstantiated comparisons found in many states. Indeed, a domain name could be true at some point and become false because of a change of circumstances. For example, if a lawyer has associates and the domain name www.janedoeandassociates.com, but then changes to become a true solo practitioner, the representation within the domain name that she has associates could create an unfounded expectation about her capacity and therefore be misleading. At least one state has concluded that it is misleading to use the top level domain “.org” because this signals that the entity is a non-profit.
As with domain names, all content within a web site must avoid false or misleading communications. As noted above, in many states this includes the prohibitions against the creation of unjustified expectations and unsubstantiated comparisons. Firms must look out for lawyer bios, practice group descriptions and other places where the firm is using the web site to distinguish itself from other law firms. Phases like “extensive experience” and “uniquely positioned” may serve the firm’s marketing purposes, but tend to be violations of those rules. Firms must also watch out for client testimonials. A few states prohibit them outright as misleading communications, but most states view them only as potentially misleading, depending on their content. These states tend to distinguish hard testimonials that go to the outcome of the case from soft testimonials that address issues such as shared values and the firm’s level of efficiency. In states where testimonials are not prohibited altogether, these soft testimonials tend to be acceptable.
One issue that has not been addressed by ethics authorities involves the lawyer’s culpability for the content of links. In other words, if a law firm links to a newspaper story that refers to the firm or its lawyers in ways that the firm cannot do, are the lawyers in violation of these rules. For example, if a lawyer receives an award and a story includes remarks from the award presenter extolling the attributes of the lawyer, e.g. “a person of outstanding trust,” “a true leader in the courtroom,” may the firm link to the story even though the firm could not make those representations directly. This issue would probably be addressed by looking at all of the circumstances. While a firm may not be imputed with knowledge of the content of all linked material, if the lawyers know or reasonably should know that the linked material makes representations the lawyers could not make directly, there would be a possibility of discipline. 
On the other hand, a lawyer is generally regarded as being responsible for the content of the firm’s web site. The task of compliance cannot ultimately be delegated to a marketing consultant or web designer. Keep in mind that a web designer is not at risk of being disciplined for a law firm’s breach of the ethics rules governing marketing. It is always and only the lawyers who are at risk.
Some ethics opinions and authorities conclude that web sites are advertisements and as such, contain commercial speech subject to the state ethics rules. While this is frequently the case, it misses the point that a lawyer’s web site need not be commercial speech. A law firm’s web site could be a vehicle for recruitment. It could be a site that enables social networking for those in a common situation, such as families of an airplane crash or people suffering from side effects of a type of medication. A lawyer’s web site could be used for consumer protection or social advocacy. For example, it could enable consumers to report and share information about adverse experiences with specific products, or the site could warn parent about dangerous toys or dissuade teens from driving under the influence. While web sites have typically been used as electronic billboards, there are many uses lawyers are just beginning to explore, which may have the benefit of client development for the lawyer, but does not include content that raises to the level of commercial speech. 
One alternative form of a web site is a blog. Web logs, known as blogs, can be divided into three categories. There are those that are highly journalistic and are not written for the purpose of obtaining clients. These frequently encompass broad topics of interest to those within the legal profession, such as a blog by and about solo practitioners. There are blogs that have no commercial speech content, yet are written by lawyers who hope to attract new clients. These frequently provide information to potential clients, such as a blog on patent activities or case law on products liability. Finally, there are blogs that blatantly seek clients with content that is clearly commercial speech. The first type of blog is clearly not subject to the rules governing lawyer advertising. The second type would probably not be subject to the rules. See the discussion above about commercial speech and the cases interpreting its application. The final type of blog is clearly subject to the rules. The bottom line here is that content is the most important factor in determining whether a blog is or is not subject to the rules governing client development.

Directories

Online directories join web sites as one of the earliest forms of client development on the Internet. Simple directories provide a matrix of location and field of practice. Select your state, or sometimes county, area code or zip code; then select the field of practice where you need a lawyer and the directory provides you with a list of participating lawyers, usually with full contact information and frequently arranged in order of the lawyer’s level of payment to participate. Sometimes online directories are provided by non-profit entities, including bar associations. Sometimes they are focused toward those with a specific need, such as traffic offenses. Like web sites, they of course have the advantage of being available 24 hours a day, 7 days a week and being available in all jurisdictions. Participation in directories may be attractive to solo and small firm lawyers who do not have the time or money to sponsor their own web site.
As with web sites, lawyers must comply with the content of the directories. This means that the directories must avoid misleading communications, including in many states the obligations to avoid unjustified expectations and unsubstantiated comparisons. Therefore a lawyer who participates in a directory that advertises its members are better than other lawyers would violate this rule. Lawyers are also subject to discipline if they participate in directories that fail to include proper disclaimers or disclosures as required by the state rules. When online directories emerged in the mid-1990s, Iowa concluded it was inappropriate for lawyers to participate in the online version of Martindale-Hubbell because the resource was directed to the public and failed to meet all of the requirements of the Iowa rule. These concerns have since been resolved, but they serve to illustrate how restrictive the rules can be.
If a directory proprietor provides a service that is not in compliance with the state ethics rules, lawyers must keep in mind that it is they, not the proprietors, who are subject to disciplinary action for violating the rules. In theory, this imputed responsibility will cause non-compliant directories to go out of business, but that is not necessarily the case.
Email Solicitations

The capacity to email is ubiquitous in the legal profession and the cost effectiveness of soliciting clients through email far exceeds that of the postal service. As noted in the discussion above about Laurence Canter, email has been considered analogous to written solicitations and it governed by the limitations set out in the state counter-parts to Model Rule 7.3. As with all communications under the commercial speech doctrine, the content of email solicitations are also subject to the limitations of state counter-parts to Model Rule 7.1.
Although not widely discussed, there is a distinction between email, and other forms of solicitations, that are requested and those that are uninvited. Requested solicitations are generally not considered to be subject to the limitations imposed by the rules. Although the contents must avoid false or misleading references, these communications generally do not need to be archived or filed with the states, nor do they need to be labeled as “Advertising Material.” This would apply to electronic newsletters as well as other client development materials. If a potential client signs up for it or otherwise requests it, it should not be encumbered by the terms of Rule 7.3. However, if the material is broadly disseminated to those who do not request it, it must follow these limitations. 
As noted above, some states require extended disclaimers or statements, sometimes as the first line of the communication. However, a few states have now concluded that unsolicited email solicitations must include some reference to the commercial status in the subject or header line of the email. These obligations include statements such as “This is an Advertisement” or “ADV.”

Lawyers who distribute unsolicited emails for client development must also be aware of their obligation to comply with the provisions of the CAN SPAM Act. This includes labeling the material as an advertisement, although not necessarily in the subject line, and providing recipients an opportunity to opt out of future email communications. Note that if a lawyer does not honor a request to opt out and continues to send solicitation material, this would not only be a violation of the CAN SPAM Act, but also a violation of the ethics rules of most states, which include the prohibition of solicitations to those who have indicated they do not wish to receive the communication. Although the law is not settled on this issue, lawyers may also be required to abide by state anti-spam statutes in addition to the CAN SPAM Act.

Case Bidding

The technology-based client development techniques discussed thus far have close counter-parts outside of cyberspace. Web sites are like print ads. Online directories are like hardbound directories and email is like written communications. However, the Internet has provided opportunities for client development that simply have no corresponding mechanism outside of cyberspace. Case bidding mechanisms is one of those structures. Although the nuances vary from one service to another, fundamentally, a person in need of a lawyer can go to a bidding site, provide certain information about the case, which is then viewed by the participating lawyers. Any lawyer who is interested in pursuing the representation may then provide the potential client with information and bid on the case. The potential client is then able to follow up directly with the lawyers. 
Ethics opinions examining case bidding mechanisms have examined various aspects. For the most part, they have not been deemed to be improper solicitations because, to the extent they are considered solicitations at all, they are invited solicitations, with the potential client seeking the information just as if he or she appears at the lawyer’s office. Second, a question arises as to confidentiality. However, somewhat like the issue of solicitation, the client is consenting to the release of the information that is provided. 

The main hurdle that has created obstacles for this type of system in some states is the concern that it is a for-profit lawyer referral service. Recall in the discussion about lawyer advertising above that a lawyer may not give anything of value for the recommendation of the lawyer’s services except the reasonable charges of advertisements and the usual fees of approved or non-profit lawyer referral services (and an irrelevant exception). Since most states do not grant approval to lawyer referral services and case bidding services are not typically non-profit, a lawyer may only participate in such as service that is deemed a referral service if the lawyer has no financial obligation when doing so. Like directories, a case bidding service that operates outside of compliance will not be disciplined. Only the participating lawyer is subject to disciplinary action. Consequently, it is imperative for a lawyer to know whether any such service is a referral service or an advertisement before becoming involved with it. On one other note of caution, the lawyer should not rely upon a representation from a case bidding service that it is an advertisement and not a referral service. It is common for mechanisms to disclaim that they are referral services because they understand they cannot operate under that constraint. However, the matter goes beyond this type of self-declaration. Lawyers should check for state ethics opinions on this issue.
Sponsored Links and Pay per Click

A major source of income for search engines comes from sponsored links and the payments charged to the sponsors when search engine visitors click on those links. Clicking on the link then takes the view to the sponsor’s site, regardless of the original search terms. This has become a common method of client development, with little direction on its ethical propriety. 
Although not directly addressing the pay for click mechanism of search engines, two state ethics opinions come down of different sides of the question in slightly different circumstances. New York State Bar Association Opinion 779 (Nov. 5, 2004), concludes that a lawyer may not pay for a bundle of leads to prospective clients under a rule that prohibits giving anything of value to a person or organization to recommend or obtain employment by a client. On the other hand, South Carolina Bar Advisory Opinion 01-03 concludes that it is acceptable for a lawyer to pay an Internet service based on the number of hits, as opposed to whether the user ultimately becomes a client. This opinion analogizes the hits to the way that television and newspapers set rates for advertisements. The rates are based on the size of the audience or circulation of the newspaper, and set by the volume, not be whether or not a viewer or reader actually becomes a client of the lawyer who advertises through these media. Likewise, an Internet service provider can set a rate per hit based on the same type of calculation. Again, the cost is not based on the person actually becoming a client.
Lawyers who are involved or considering involvement in pay per click arrangements should read these opinions carefully and reach their own conclusions about the propriety of the involvement until clearer direction emerges.

Social Networking and Gaming
Two areas of potential client development in cyberspace and virtually no ethical direction are social networking and gaming. Social networking presences like MySpace provide an opportunity for like-minded people to connect with those who share similar interests and viewpoints. Beyond the broad-based platforms, social networking provides an opportunity for people to share common concerns. For example, in the medical arena, people with rare diseases are connecting and sharing experiences, treatment options and emotional support that can only be provided by those who are living under the same circumstances. Law firms can provide social networks to those who either are or may become their clients so that these people cannot literally connect with those in similar circumstances. This could include those who suffer from the side-effects of medication or have been injured by defective products. 

Virtual gaming is also an area without direction. Corporations are advertising in cyberspace entities such as Second Life and lawyers are now entering this virtual arena and providing legal services.
In the absence of direction, lawyers should keep in mind the most fundamental rule applicable to client development through technology – The rules apply regardless of the media. 

Multi-state Compliance

While most lawyers offer their services within a limited geographic area, law firms seem to be increasingly oriented toward a multi-state, national and even international scope. In this situation, the firm must decide which state rules apply to its client development endeavors. There are four circumstances. First, there is little question a firm must comply with the rules of the states where it offices. Second, a firm must comply with the rules of the states where its lawyers are licensed and it is seeking clients, even if it does not have an office in those locations. The lawyers are subject to the disciplinary system in the state where they are admitted and therefore exposed to unethical conduct undertaken by its firm. 
The third situation involves spillover. A lawyer should not be obligated to comply with the rules of a state in which advertisements may appear but the lawyer is not seeking and will not accept clients. Web sites obviously go to all jurisdictions. In this case it is like a television or radio commercial that is sent out from one state in an effort to reach people in that state, but is inadvertently transmitted further, reaching people in other states. The best way to address this, particularly with web sites, is to define on the site itself the intended geographic reach, e.g. “these services limited to those in Illinois.” 
Finally, a firm may want to offer its services broadly to people in those states where the firm neither has an office nor lawyers who are admitted. In this situation, it is incumbent on the firm to comply with the rules of those states in which it seeks clients. One way to look at this is to consider the purpose of the rules. The rules governing client development are designed to protect residents of the states from the over-reaching and misconduct of lawyers seeking clients. It would make little sense to apply those rules only to the lawyers who are admitted to the state and not to the lawyers who are not admitted but who are seeking clients there. While the state does not have the authority to discipline lawyers who are not admitted by them, one state can request another to prosecute a lawyer under the laws of the state where the breach occurs. In addition, a state where the rules are violated can seek to enjoin the lawyer from carrying out any representation resulting for the offending client development techniques. Consequently, lawyers and firms that are considering multi-state client development should make certain they comply with the states where they offer the services. They may want to adopt a strategy like the regulation of sweepstakes, where potential clients are warned the offer is void where prohibited by law. The firm then must decide where its communications may be in violation and then establish a system to filter out clients coming to it from those states based on those communications.

Conclusion

As the Internet has evolved into one of mankind’s most power communications tools, it has provided several challenges to lawyers who use it to market their services and policy-makers who decide on the permissible scope of that usage. Lawyers need to understand the nature of the ethics rules governing client development and apply those rules to their use of the Internet for this purpose. They must understand that the rules apply even though many of them were promulgated prior to the emergence of the Internet as a marketing tool and even though this application is sometimes awkward and imperfect. Lawyers can benefit by understanding the scope of commercial speech and its application to their marketing endeavors. Assembling the pieces of this puzzle will help them understand the application of the rules to the current and emerging client development tools the Internet offers.
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