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Lecture Five

INVESTIGATION OF CRIMINAL OFFENSES

1. In the United States criminal conduct is investigated either informally or formally, and
sometimes both ways

2. Informal investigations

a. Informal investigations are investigations conducted by police officers without
the use of any type of formal legal process such as subpoenas or search warrants. 
In such investigations police officers interview witnesses, gather physical
evidence from crime scenes, and talk to suspects

i. In the U.S. no one is required to answer police questions.  As a result
witnesses and suspects control the questioning and at any point can refuse
to answer questions posed by the police and can refuse to produce
physical evidence such as documents, blood samples, and handwriting

(1) If a person refuses to answer the police questions or to produce
requested physical evidence the police must go to the prosecutor
and request the prosecutor to obtain a grand jury subpoena or a
search warrant

ii. Most violent crime investigation in the U.S. is done informally with the
police interviewing witnesses and gathering physical evidence from the
crime scene, though on some occasions the police will ask the prosecutor
to obtain grand jury subpoenas or search warrants for physical evidence
that suspects or third parties refuse to voluntarily turn over after being
requested to do so.

3. Formal investigations

a. Formal investigations are investigations which are conducted using some type of
formal process such as a subpoena, search warrant, or overhear.  There are two
types of formal investigations: administrative and grand jury investigations
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b. Administrative investigations

i. Administrative investigations are usually conducted by specialized law
enforcement agencies that are part of each government department
charged with administering laws relating to specific government
programs.

(1) Large government departments charged with administering
different programs may have more than one specialized law
enforcement agency.

(a) For example the U.S. Treasury Department had within it
before the last government reorganization, the Internal
Revenue Service (tax agency) with that agency’s criminal
investigations division; Bureau of Alcohol Tobacco and
Firearms with that agency’s criminal investigative division;
and Secret Service which is responsible for offenses
relating to currency counterfeiting, credit card
counterfeiting, and protection of the president and other
high ranking federal officials

(b) Other departments have only one specialized law
enforcement agency, e.g. U.S. Postal Service has the Postal
Inspection Service which is responsible for investigating
crimes committed through or using the mail

(2) In the U.S. the government agency that is charged with regulating
or managing the program often has been given subpoena power by
Congress so that it can gather evidence, both physical and
testimonial, to investigate violations or abuses of the statutes and
programs it administers.

(a) United States v. Powell, 379 U.S. 48 (1964)

(b) The subpoena power is, however, limited to investigations
of violations of those specific statutes and cannot be used
to investigate violations of other statutes

(3) States have followed the same model and many state agencies have
specialized law enforcement agencies and have subpoena power
that has been granted by the state legislatures.

ii. An administrative investigation may be either civil or criminal and the
agency usually has a panoply of options it can select from when
determining how to handle violations and abuse of a program

(1) Civil suit to recover lost money

(2) Administrative imposition of penalties (e.g. negligence or fraud
penalties which IRS is allowed to impose)
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(3) Criminal investigation

(a) Agency determines when to initiate criminal investigation

(4) Criminal referral

(a) Agency determines when to refer matters to the prosecutor

(b) Criminal referral does not preclude civil action by the
agency; civil action is usually deferred until the criminal
case is completed after which civil action proceeds

(c) Criminal referral bars further use of administrative
subpoena to gather evidence for the criminal case

(i) Dept. Of Revenue v. Olympic Savings, 78 Ill.
App.3d 668 (1st Dist. 1979).

(ii) If further investigation is necessary the prosecutor
can use the grand jury to gather evidence

c. Grand Jury 

i. The body called the grand jury is the creation of Medieval English
common law that was exported to the United States during the colonial
period.  After independence the states retained the grand jury and it was
expressly provided for in the Fifth Amendment to the American
constitution.

ii. In American jurisprudence the grand jury plays a dual role, it is the tool
given to the prosecutor to investigate crimes and in federal prosecutions
and in many states it is the body that has the power to initiate a felony
prosecution.  The grand jury’s role as the initiator of prosecutions will be
discussed in Lecture Three.

iii. Nature and History of the Grand Jury

(1) The grand jury is unique to Anglo American law and is not part of
any branch of government. It is not subject to control by the
judiciary except when one of its subpoenas is challenged as being
violative of the constitution or the law

(a) United States v. Williams, 504 U.S. 36 (1992)

(2) The grand jury in its classic form consisted of 23 citizens to whom
a prosecutor goes to request the issuance of subpoenas to
investigate a crime or to request that felony charges be brought

(a) Some states have reduced the size of the grand jury to 17
persons, but in all American jurisdictions using the grand
jury, the grand jury acts as a body through a majority vote
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(b) In states with grand juries the grand juries sit in each
county and in the federal system they sit in each federal
district

(c) In counties that contain large cities the grand juries sit daily
and in smaller counties they sit less frequently or are
simply called as needed

iv. Grand Jury Investigations

(1) The grand jury has the power to investigate because of suspicion
that the law has been violated or merely to assure itself that it has
not been violated

(a) The grand jury’s role is to conduct an ex parte investigation
to determine if there is probable cause to charge a person
with committing an offense

(b) United States v. R. Enterprises, Inc., 498 U.S. 292 (1991)

(2) The prosecutor’s primary formal role with respect to the grand jury
is to provide it with legal advice

(a) In practice the prosecutor not only provides legal advice,
but he also asks it to initiate investigations through the
issuance of subpoenas.  That request is supported by
presenting the grand jury with evidence through sworn
testimony and physical evidence

(i) The evidence presented at this stage will usually be
very little and will usually consist of an investigator
describing the crime that appears to have been
committed and outlining the evidence he feels will
assist him in the investigation

(b) Grand jury investigations can last for several months and in
complex white collar crime investigations for as long as
several years

(i) There is no time limit on a grand jury investigation
other than the practical consideration that at some
point a statute of limitations may bar prosecution

1) The statute of limitations does not foreclose
a grand jury investigation

(ii) Unless they are being held on some already pending
charge targets of grand jury investigations are not
held in jail and are free to go about their lives

(3) Grand Jury Secrecy
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(a) All matters occurring before the grand jury until indictment
are secret though the prosecutor may disclose such matters
to others to assist him in enforcing the criminal law

(i) 725 ILCS 5/112-6©)(1)

(ii) Board of Education v. Verisario, 143 Ill. App.3d
1000 (2nd Dist. 1986)

(iii) The pre-indictment disclosure will usually be to
forensics experts or other law enforcement officers

(4) Subpoenas

(a) Subpoenas are the tools which grand juries use to gather
evidence to determine whether to charge someone with
having committed a crime

(i) Subpoenas can be issued for witnesses to come and
testify, for electronic and documentary evidence,
and for physical evidence such as fingerprints,
handwriting, and bodily fluid samples

(b) Subpoenas can be issued to targets as well as witnesses

(i) United States v. Picketts, 655 F2d 837 (7th Cir.
1981).

(c) All persons to whom subpoenas have been issued must
appear before the grand jury

(i) United States v. Pilnick, 267 F. Supp. 791
(S.D.N.Y. 1967)

(d) In the grand jury the witness must then either answer the
questions posed to him or assert any applicable privilege
that he feels excuses him from answering the question or
producing the physical objects that the grand jury ordered
him to produce

(i) United States v. First State Bank, 691 F2d 332 (7th

Cir. 1992)

(ii) If the prosecutor wishes to challenge the assertion
of a privilege the matter is brought before a judge
where the witness has the burden of establishing
that the privilege he is asserting exists and that it is
applicable

(iii) Though there are a number of privileges, the most
commonly asserted privileges are the Fifth
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Amendment privilege against self-incrimination
(The Fifth Amendment privilege will be discussed
in Lecture Four.) and the attorney-client privilege

(e) If the witness answers a question or is ordered to answer it
by a judge after a hearing in which the judge determined
that the witness’s assertion of privilege was without merit,
the witness must answer the question truthfully

(i) A witness who knowingly gives a false answer is
subject to prosecution for the separate offense of
perjury

(ii) United States v. Wong, 431 U.S. 174 (1977)

d. Covert Investigations

i. The investigation of public corruption and drug and other offenses where
the victims do not complain to law enforcement combined with the
development of high tech miniature cameras and listening devices has
resulted in a substantial increase in proactive investigations in which in an
effort to catch the perpetrators of those offenses in the act of committing
them law enforcement agents pose as criminal perpetrators and in some
instances engage in criminal acts.  In the case of corruption investigations
this includes catching the corrupt public official in the act of accepting
bribes.

(1) These types of covert law enforcement operations are colloquially
referred to as “sting” operations.

(2) One of the early sting operations, called Operation Abscam,
involved FBI agents who posed as Arab oil sheiks and paid bribes
to several U.S. senators to sponsor favorable legislation.

(3) The largest and one of the longest running sting operations was
one called Operation Greylord.  Operation Greylord was an
investigation into corruption in the Illinois state courts sitting in
Chicago.  The investigation resulted in the conviction of numerous
judges, police officers, and lawyers.

(a) United States v. Murphy, 768 F2d 1518 (7th Cir. 1985)

ii. Sting operations have been challenged on a number of constitutional
grounds, but all of those challenges have been rejected.

(1) Hoffa v. United States, 385 U.S. 293 (1966)

iii. Sting Operations remain somewhat controversial

(1) To the extent there is controversy about sting operations it is
generated more by academia and the defense bar than the public
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(a) Little objection by the public to sting operations

(b) Lack of public opposition to the use of stings is reflected in
the fact that their use has been tacitly approved by the
legislative branch

(i) Stings have been used in the U.S. for more than 50
years

(ii) No legislation has ever been passed regulating or
outlawing their use

(iii) Whether or not to engage in a sting operation is an
executive branch discretionary decision

(2) The use of sting operations has given rise to some equally
controversial, but limited, judicially crafted defenses for
defendants against whom they have been used

iv. There are no statutes regulating the use of sting operations.  Thus, whether
or not to have law enforcement agents engage in a sting operation, and
accordingly have the officer engage in some type of illegal conduct, is
ultimately a policy matter which under American law has been left to the
discretion of the executive branch.

(1) In all but the simplest sting operations the prosecutor will need to
approve it and will be involved in its planning and in supervising
its operation.

(2) A sting operation inevitably raises policy issues which the
prosecutor needs to consider before approving it.

(a) An important consideration for the prosecutor should be the
effects of the government sting operation on innocent
citizens, i.e. the collateral damage a sting may cause

(i) Those effects can include such things as the impact
on a community of “let go” drugs sold to drug
dealers during reverse buys; the impact on innocent
citizens of a government fencing operation designed
to ensnare burglars which necessarily gives a
financial incentive to burglars to commit more
burglaries

(b) A second consideration should be the effect the sting will
have on government operations, e.g. as part of an
investigation of judicial corruption the placing of made up
cases into a state’s court system

v. Sting operations have led to attacks on prosecutors who have participated
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in their planning and supervised their execution on the grounds that such
actions violate the prohibition against engaging in deceitful conduct
contained in the Rules of Professional Responsibility

(1) That attack has met with some limited success in some cases, but
has been rejected in other cases with those courts characterizing
the prosecutor’s conduct in planning an supervising the sting as
honorable

(a) United States v. Murphy, 768 F2d 1518 (7th Cir. 1985)

(b) In Re Gatti, 330 Or. 517 (2000)


