(1) What is the delivery date for the CDs.
There is an oral contract between Sowle and Heyman that specifies that 

delivery shall be on November 28 (assuming offer and acceptance and 

consideration fulfilled).







2 / __

However, this oral contract may be unenforceable under

the Parol  Evidence rule, if the CD agreement is an enforceable

written contract.  








2 / __

The first question to consider is:


Did Heyman make an offer when he sent Sowle 

the signed CD agreement?  






2 / __

An offer is a manifestation of a willingness to enter

a bargain, so made as to justify the offeree in thinking

his or her assent will conclude the bargain. 




2 / __


Heyman’s sending the signed CD agreement


was a manifestation of a willingness to enter

a bargain







2 / __

Cover letter says “offer”


Signed agreement 

The manifestation so made as to justify Sowle in thinking

his assent will conclude the bargain.




2 / __
Cover letter says “offer”


Signed agreement 

Did Sowle accept the offer?
 


2-207(1) applies. 






3 / __



Expression of acceptance?




Definite and seasonable?






Different terms do not matter.  



Not expressly conditional.

What is the delivery date in the CD agreement? 



4 / __


2-207(2) applies.



Merchants, 



So terms are terms of acceptance.



Unless material alteration.




Offer does not specify a date




Date is reasonable, so no material




alteration



So the date in the CD agreement is the 29th. 




2 / __
Is the oral agreement for delivery on the 28th enforceable? 

Under the parol evidence rule, a prior oral agreement is 


unenforceable if it contradicts the written agreement. 


3 / __

A contradiction is a commonsense contradiction that cannot

be adequately explained away.





3 / __


Here there is a commonsense contradiction that cannot

be adequately explained away.





3 / __
Hence the oral agreement is unenforceable.




3 / __

Hence the delivery date is December 29. 





2 / __  

(2) Argument that Heyman’s claim is false.
Heyman may argue that Sowle failed to accept his offer.  

Under the mirror image rule, an acceptance must exactly

match the offer.  It may not contain additional terms.


 
3 / __

Heyman’s offer says, “I will pay you $5000 to

for one night to perform, etc.”

Sowle’s responds, “That’s a deal,” and adds. “We need

two hours to set up before the performance.”  

The “two hours” provision is arguably not a term 

included in the offer; if so, there is no acceptance under

the Mirror Image rule. 







3 / __

The best response is that the term was implied in Heyman’s

offer.










3 / __


Both parties knew that set-up time was required, so


A reasonable person in the circumstances would interpret

Heyman’s offer as including the implied term.



3 / __

Hence, Sowle’s acceptance does exactly match the offer.

Heyman may argue that the misunderstanding about “Sowle” music

means that they do not have a contract. 





3/ __
Restatement 201 says that where the parties attach different meanings

to a material term, there is no contract formed between the parties.  

3 / __
The best response is that the parties did not attach relevantly 

different meanings to the term “Sowle music.” 




3 / __

Heyman did not care what kind of music Sowle played.  


He hired him because the music was popular.  


Hence, A reasonable person in the circumstances would interpret


“Sowle” music to mean “whatever kind of music Sowle Sounds”


plays.  









3 / __

Hence, there is no misunderstanding. 




3 / __

Alternate mistake analysis






3 / __

If Heyman were right, could Sowle still recover in restitution? 


2 / __
No because Sowle has completed his performance and is just

waiting for payment.








3/__

Sowle must have conferred a benefit on Heyman, and 

it must be unjust to let Heyman retain that benefit. 




2 / __

Sowle conferred a benefit by playing. 





2 / __

It is unjust to let Heyman benefit from Sowle’s work

But not pay him. 








2 / __

Sowle gets the reasonable value of the benefit conferred. 



2 / __

Measured by the contract price, his is $5000. 




2 / __

(3) Damages.

When was Heyman obligated to delete the links? 




3 / __

Is the oral agreement enforceable?  Parol Evidence. 



3 / __

Contradiction?
 







3 / __

Complete integration? 









No. 








3 / __



If yes, outside scope. 






3 / __

Excused on the basis of impracticability?





3 / __

Impracticability doctrine


Commercially impracticable?






3 / __


Unexpected?
 







3 / __


Ought not to bear loss







3 / __


Not excused









3 / __

Statement of LCD rule 







3 / __

Not a reasonable estimate 







4 / __

Expectation damages 








4 / __


Mitigation rule







4 / __



Not reasonable for Sowle to take steps 



4/ __


Foreseeability








4 / __

Proof 









4/___
