Albre Marble & Tile v. John Bowen Co. 

     Here is a case that explicitly takes the 2d R's position.  This is another disappointed subcontractor of Bowen.  It is a similar case to the first Bowen case we looked at.  The court allows the subcontractor to recover.  What is interesting is what the court says about why.  

     The court on restitution:  the court says that to allow recovery in restitution by the subcontractor courts have really stretched the meaning of "benefit".  Courts have held that work that, in no literal sense benefitted the defendant, nonetheless resulted in a "benefit" for purposes of a suit in restitution; these courts have held that recovery can be had for expenditures that did not in fact result in a benefit to the defendant--provided that they would have resulted
in a benefit to the defendant had the contract been completed.  The court argues that this does not make much sense.

     Recovery for expenses in reliance:  The court says that the real problem here is that the sub relied on the validity of Bowen's contract with the state, and ran up expenses.  None of these expenses resulted in any real benefit to Bowen.  The court says that it would be unjust not to award these expenses.  This is just what the 2d R says a court can do in §272(2).

     The general principle:  There is no general principle here.  The court makes it clear that it is not saying that the sub can always recovery in such a case against the general contractor.  They will let the sub recover whenever that is what justice requires--given the facts of the particular case.  

     Note however that the court looks at the factors of control and information in determining whether it is just to compensate the sub.

Boston Plate & Window Glass v. John Bowen 

    I mention this case briefly to illustrate the Bowen court's attitude about loss splitting.  This is yet another subcontractor suit against Bowen.  This case was actually heard after the first Bowen case we looked at and before the second Bowen case we discussed.  In this case, the glass company sued on the contract and asked for full expectation damages.  The court did not award them; court (the appeals court, not the trial court) did not award anything.  

     Point:  the Bowen trilogy is one of the clearest examples I know where a court splits losses.  As Boston Plate & Window Glass shows, they are unwilling to put the whole loss on Bowen--they deny the full expectation recovery; but, except in the Boston case, they will make Bowen pay something--the subs' expenses incurred in reliance.  That is loss splitting.  The denial of any recovery in Boston Plate & Window Glass, the court says, is due to the fact that Boston Plate sue only on the contract, and so is not entitled to the off the contract remedy that the trial court fashioned for it.

When should a court split the losses?

     If we are going to split the losses "as justice requires" we had better have some idea of what justice requires.  So let us turn to that topic.  We have to do this no matter the legal theory under which we split losses.  My question "What does justice--or fairness, I will use the terms interchangeably--require here?"  echoes the 2d R's equitable apportionment doctrine.  But we face the question no matter what legal authority we appeal to split losses.

     Restitution etc.:  Here we have to decide what counts as a "benefit" and how to calculate the "reasonable value" of the benefit conferred.  There are no clear guidelines here; rather, it is a question of what is just.  The same point holds for the implied promise doctrine.

     Enforcing the contract:  in those cases in which we decide to enforce the contract, we will have to decided whether and how to limit the expectation recovery.  And this will also involve us in questions of justice--as our discussion of the Hadley rule, for example, shows.

Fairness as equal sharing with equal fault

     So our question is:  what is a just, a fair division of the loss?  Start with an intuitive idea:  fairness involves dividing the loss equally.  
     But this needs a little sophistication.  Suppose a farmer cannot deliver on a wheat contract because the farmer burned the corp down on purpose.  Then the loss is entirely the farmer's fault, so the buyer should not be liable for any of the loss.  Fault matters.  The equal sharing idea is really that one's share of the loss should equal one's share of the fault for the loss:  allocate the loss in proportion to the fault.  This is like comparative negligence in torts.  This idea has gotten more acceptance in torts and may be getting more acceptance in contracts.  There is something to the idea, but it cannot be the whole answer.

Limitations of the "comparative fault" theory

     Consider two cases:  Suppose I am the best plumber in the world; if I can't fix it, nobody can.  You hire me to fix your pipes; but I can't--nobody could (since I can't).  It is not my fault that I can't fix them; it is beyond the scope of plumbing science to fix them.  As I look at the mess on the bathroom floor, I say, "I'll split the cost of the clean-up with you."  Is this fair?  This is the result on the comparative fault theory.

     Or suppose that I am a grain speculator.  I sign a contract to sell wheat to you; I expect to buy below our agreed price, and make a profit.  But the market goes up.  That is not my fault.  So, when I don't deliver the wheat, I say we should split the losses.  Is this fair?  This is the result on the comparative fault theory.

Fairness as assumption of the risk

     These results do not seem right--at least not obviously right.  Is there another way to think about these cases?  One attractive idea is that the plumber and the speculator should pay because they assumed the risk the loss when making the contract.  The plumber should not enter the contract unless the plumber is willing to assume the risk that the pipes cannot be fixed and that there will have to be a clean-up; the speculator should not enter the contract unless the speculator is willing to take the risk that the market will fall.  

     But:  how do we tell who assumed the risk?  Unless it is explicitly in the contract, we will have to decided who impliedly assumed the risk.  And this as we have seen is really the question of who ought to assume the risk.  That is, we are asking who should, in fairness, bear what portion of the loss.  That is the question we started with.  Assumption of the risk talk does not answer our question; it merely reformulates it.  

Fault in entering into the contract

     The assumption of the risk idea dies hard, so let's do it in another form in which it appears.  

     Here is an initially attractive idea:  maybe we should look at who is at fault, not for causing the loss, but for entering the contract.  In the plumbing example, maybe I am at fault for promising that I could fix your pipes; maybe I should have been more cautious in what I promised; perhaps I should have promised only an evaluation of the problem.  After all, I am in the plumber; I know some things can't be fixed, some can.  

     Problem:  it takes two to enter into a contract, so both sides have a chance to be careful and precise about what is promised.  So really we have to decide who was more at fault.  And this is going to turn into the question of who ought to have made what clear at the time of contracting.  That is, we are back again to the question of who should, in fairness, bear what portion of the loss.

Economic arguments

     So far the comparative negligence idea seems the best idea so far, but we saw that that can't be the whole story.  But it has been hard to find something to supplement it with or to replace it with--as long as we have stuck to considerations about fault.  What about turning to explicitly economic considerations about how to distribute the loss?

Incentives for dual precautions

     Unfortunately--or happily for those of you that are not fond of the economic arguments--in any case, interestingly, it is somewhat problematic to support loss splitting by economic arguments.  The moral arguments--the arguments based on the appeal to fault--support the idea that we ought to allocate risks proportionately; the moral arguments tell us in proportion to what--fault.  Let's see how well the economic arguments do.

     The strongest economic argument:  This is the Hadley v. Baxendale situation.  To see what makes this a good situation for the economic arguments, consider what we want in that situation.  We want shippers to take precautions not to lose packages, and we want the mill owners to take precautions--like having a spare shaft--not to shut down.  We want both sides to take precautions.  We can create an incentives for both sides to take precautions if we split the losses.  That way both sides have some liability, and both sides will have an incentive to take proper precautions.  

     One problem--wasteful duplication:  sometimes it is not a good idea for both sides to take precautions.  For example, suppose that we want either the theater owner to install fire extinguishers, or the performers to supply their own extinguishers.  We don't want both because that would be wasteful duplication.  Here we do not want dual incentives to take precautions.

     Another problem--under incentives:  Suppose that fire extinguishers cost $50, and suppose that the expected loss from a fire is $90 (= probability of loss by fire x cost of the loss).  Suppose we split the loss 50-50 between the owner and the promotor.  Then what is each party's legal liability?  $45.  So, do the parties have an incentive to buy a fire extinguisher?  No, it is cheaper not to:  $45 is less than $50.

     General comment:  There are cases--like the Hadley case we started with, where loss splitting improves precautions because it gives each side an incentive to take proper precautions.  There are cases like this, but it is not easy for a court to identify such cases.  A court has to know a lot about the cost of the precautions (to avoid the under incentive problem), and it has to know a lot about the parties (to know who is in a position to take what precaution).  This may explain why there is little evidence in the cases that the court's decisions here are influenced by economic c
considerations.  

But-for causation

     So let's look at one last non-economic argument.  Boston Plate & Window Glass illustrates this argument.  This is the Bowen case where the sub sues on the contract and gets nothing.  The sub asked for lost profits. 

     The point to make here is that there is a but-for causation argument for not awarding the lost profits.  The court mentions this argument.  The argument:  if Bowen had not messed up the bid, would he have gotten the contract with the state?  No; he would not have been the low bidder.  If Bowen had not gotten the contract, would the sub have made any profit by being Bowen's sub?  Obviously not; the sub would not have had a job with Bowen.  So is this true:  But for the mistake by Bowen, the sub would have realized his profits?  No.  So the mistake did not--in the but-for sense--cause the loss.  The court takes this to be an argument not to make Bowen liable for the lost profits.  Why?  Because what Bowen did wrong--mess up the bid--did not cause the loss.

Mistake vs. Failure to perform

     This is sort of a but-for test.  But it is applied to the defendant's mistake, not the defendant's failure to perform.  

     Be clear about this.  Causation is an element of a breach of contract action; the breach has to cause the loss.  This element is satisfied here:  If we ask "But for the failure by Bowen to pay the sub, would the sub have realized his profits?", the answer is obviously "yes".  What we are doing here is asking about whether the mistake caused the loss.  We focus on this because that is what Bowen really did wrong.  

     We will see this sort of argument again in other cases.  But note, there is no black letter law or official doctrine supporting this argument.  Nonetheless, you do find it in the cases.

