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In this accelerated appeal, we must determine whether the district court abused its discretion by issuing a temporary injunction prohibiting appellants, Topheavy Studios (Topheavy) and Gathering of Developers (Developers), from continuing to manufacture and distribute a video game until it issued a final judgment on the merits.  

*     *     *

BACKGROUND

In March 2003, Jane Doe and two of her friends went to South Padre Island for spring break. Doe was seventeen years old at the time. When the young women arrived, they began to take part in the annual spring break festivities that take place on the island. Doe admits that she illegally drank alcohol while on the island and that she obtained and used a fake California identification card, which falsely stated that she was twenty-one years old.

Topheavy was on the island to film footage of young women on spring break for use in a forthcoming video game entitled "The Guy Game." The Guy Game is a trivia contest that rewards players for correct responses by showing them images of topless women. The cover of the box explains:

The Guy Game puts you in the world's wildest party spot for the steamiest Spring Break action ever! Shot live at South Padre Island, this Red-Hot Trivia Challenge lets you play with over 60 smokin' coeds during Spring Break Insanity, as they proudly show off their "assets" for your personal enjoyment. You bring the party and we'll supply the game--YOU'LL SCORE EVERY TIME!

The game is designed to be played on either the Sony PlayStation2 or the Microsoft Xbox.

Topheavy set up a stage for filming on a public street adjacent to a popular local bar. Its plan was to approach young women and offer them a chance to win a small amount of money if they agreed to participate in the filming of the trivia game. If a woman agreed to participate, she was asked to display identification proving that she was at least eighteen years old, sign a "Model Release," and fill out a questionnaire. She was then placed with a small group of other contestants until it was their turn to go on stage. When the group appeared on stage, each woman was asked a series of trivia questions. A woman received points for correct answers but was instructed to expose her breasts for each incorrect answer. As Topheavy had planned, a large and rowdy crowd of onlookers gathered around the stage and on the balconies of nearby bars to watch the filming.

While waiting in line to enter a bar near the stage, Doe and her friends were approached by a Topheavy representative seeking contestants for the game. Doe agreed to be a contestant and signed the release with the false name that appeared on her fake identification card. She also displayed the fake identification card to prove that she was at least eighteen. On her questionnaire she asserted that she lived in San Diego and that she attended the University of California at Los Angeles. She listed a fictitious address in San Diego, but the zip code she provided was for Larkspur, a city near San Francisco. The expiration date on the identification card did not match the birth date listed on the card. Doe listed an Austin, Texas, phone number.  Additionally, the release contained scratch-outs where Doe had begun to write her actual identification information. Topheavy allowed Doe to participate in the contest despite the irregularities on the identification card and release. While on stage, Doe exposed her breasts to the crowd at least three times. Doe received twenty dollars in "prize money" for her participation. She was not provided with a copy of the release.

The Guy Game was released for sale in August 2004. Shortly thereafter, Doe was informed by her brother that the game contained multiple images of her exposing her breasts. Doe also discovered that her likeness was being used to market the game on the internet. Doe asserts that she did not realize and was not told by Topheavy that they were filming the contest in South Padre in order to obtain footage for an internationally distributed video game. She sued Topheavy for (1) invasion of privacy based on both misappropriation of her likeness and the disclosure of private and embarrassing facts; (2) negligence; (3) negligence per se; (4) intentional infliction of emotional distress; (5) unjust enrichment; and (6) civil conspiracy. In December 2004, Doe requested and received a temporary restraining order pre-venting any further distribution of the game. In January 2005, a hearing was held, and the trial court issued a temporary injunction and granted Doe's motion to proceed under a pseudonym. Topheavy then filed this accelerated interlocutory appeal seeking a dissolution of the temporary injunction.

*     *     *

DISCUSSION

Topheavy contends that the district court erred in granting the temporary injunction because (1) the evidence establishes that Doe has no probable right to recovery on any of her causes of action; (2) Doe cannot demonstrate a probable, imminent, and irreparable injury; and (3) the injunction constitutes an unconstitutional prior restraint of protected speech. Topheavy also argues that the district court erred by (4) enjoining conduct outside the territorial jurisdiction of Texas, (5) allowing Doe to proceed under a pseudonym, and (6) setting the bond too low.

Probable right to recovery

Doe alleges that Topheavy invaded her privacy by misappropriating her likeness. The three elements of invasion of privacy by misappropriation are: (1) the defendant appropriated the plaintiff's name or likeness for the value associated with it; (2) the plaintiff can be identified from the publication; and (3) there was some advantage or benefit to the defendant. Express One Int'l, Inc. v. Steinbeck, 53 S.W.3d 895, 900 (Tex. App.--Dallas 2001, no pet.). Liability for such an invasion of privacy will arise if the defendant appropriates, for its own benefit, the commercial standing, reputation, or other values associated with the plaintiff's likeness. See  id. Generally, an appropriation becomes actionable when the name or likeness is used "to advertise the defendant's business or product, or for some similar commercial purpose." Id. (quoting Restatement (Second) of Torts §  652C, cmt. b (1977)).

It is clear from the record that Doe has put forth evidence as to each of the three elements of invasion of privacy by misappropriation. However, Topheavy insists that there was no tortious appropriation because Doe consented to Topheavy's use of her likeness. Doe contends that, because she was a minor at the time she signed the release, her consent is voidable.

*     *     *

In this case, Doe did misrepresent her age, and Topheavy actually relied on that misrepresentation.  However, if Topheavy's reliance was not justified, then there was no fraudulent misrepresentation, and Doe may void the contract. Id. Jeff Spangenburg, Topheavy's Chief Executive Officer, testified that the company was aware of the possibility that minors would be present during the filming. Accordingly, numerous protocols were instituted to prevent a minor from taking part in the game. He testified further that Topheavy's concern regarding fake identification cards and driver's licenses prompted it to hire people to verify identification information at the contest and afterwards. According to Spangenburg, if there was any doubt regarding a contestant's age, Topheavy erred on the side of caution and did not use that contestant in the game.

Doe admits that she provided Topheavy with a fake identification card. However, the card, the scratch-outs on the release, and her answers on the questionnaire were suspicious. Nevertheless, Topheavy did not question or verify any of the information that Doe provided prior to using her image in the video game. Spangenburg testified that if he had known that the zip code Doe listed did not correspond with the city she listed on her release, or that the street she supposedly lived on did not exist, he would have been suspicious and would have attempted to verify her information. He explained that Doe's information was not verified because she did not look or act like she was as young as seventeen.

Under these circumstances, we conclude that fact issues exist regarding (1) whether Topheavy exercised ordinary care and reasonable diligence in protecting its interests in the subject matter of the release--the right to use Doe's likeness in the video game; and (2) whether it justifiably relied on Doe's misrepresentation. Consequently, we cannot determine as a matter of law whether Doe may void the release based on her minority at the time of contract. Therefore, we hold that the district court did not abuse its discretion by finding that Doe may be entitled to relief for invasion of privacy by misappropriation. Thompson, 24 S.W.3d at 576.

Topheavy contends that Doe cannot recover for an invasion of privacy because it filmed her while she was in a public place. Essentially, Topheavy avers that Doe had no expectation of privacy because the footage included in the video game was taken in a public place. See  ABC, Inc. v. Gill, 6 S.W.3d 19, 28 (Tex. App.--San Antonio 1999, pet. denied); See  also McNamara v. Freedom Newspapers, Inc., 802 S.W.2d 901, 904-05 (Tex. App.--Corpus Christi 1991, writ denied). Neither of the cases cited by Topheavy involved an invasion of privacy by misappropriation. While both Gill and McNamara held that a news organization could either broadcast or publish an image taken in a public place without risking liability for invasion of privacy, they did not consider whether that principle applied to a private entity that attempts to use the image for commercial gain. See  ABC, 6 S.W.3d at 28; See  also McNamara, 802 S.W.2d at 904-05.

*     *     *

Notes and Questions:

1. As the opinion in Topheavy relates, individuals long have been able to recover for commercial misappropriation of their likeness.  Under the Restatement, a person must demonstrate a) use of name or likeness, b) absence of permission, c) financial advantage, and d) absence of a significant newsworthiness element.  Restatement (Second) of Torts § 652C (1977).  Recognition of this tort arose from a flour company’s decision to use an actress’ likeness on its packaging as the implicit sponsor of the product.  Roberson v. Rochester Folding Box Co., 64 N.E. 442 (N.Y. 1902) Although Roberson did not recognize a cause of action, it did inspire enactment of N.Y. Civ. Rights Act § 51, which recognized a cause of action for appropriation.  The first reported case in America recognizing a common law cause of action was Paresich v. New England Life Ins. Co., 50 S.E. 68 (1905).  The court in Topheavy persuasively rejected the defendants’ argument that plaintiff’s public display forfeited her right to protection under a theory of misappropriation.  Plaintiff, however, would not likely have prevailed had she tried to restrain publication of a photograph taken in a public venue.  
2. Many websites are devoted to appreciation of rock stars, actresses, and actors.  Their revenue model often turns on advertising revenue or sales of t-shirts, etc.  Can those websites be sued for a misappropriation of likeness?  Elements of the tort may be satisfied, with the exception of the newsworthiness factor.  Those in the news lose a significant degree of privacy.  Thus, although a website devoted to ridiculing Howard Stern’s personal life would probably not be actionable in tort, a picture of Howard Stern’s child pushing online purchasing of Pampers probably would.  
Remsberg v. Docusearch, Inc.

816 A.2d 1001 (N.H. 2003)

Dalianis, Judge

*     *     *

I. Facts

We adopt the district court's recitation of the facts. Docusearch, Inc. and Wing and a Prayer, Inc. (WAAP) jointly own and operate an Internet-based investigation and information service known as Docusearch.com. Daniel Cohn and Kenneth Zeiss each own 50% of each company's stock. Cohn serves as president of both companies and Zeiss serves as a director of WAAP. Cohn is licensed as a private investigator by both the State of Florida and Palm Beach County, Florida.

On July 29, 1999, New Hampshire resident Liam Youens contacted Docusearch through its Internet website and requested the date of birth for Amy Lynn Boyer, another New Hampshire resident. Youens provided Docusearch his name, New Hampshire address, and a contact telephone number. He paid the $ 20 fee by credit card. Zeiss placed a telephone call to Youens in New Hampshire on the same day. Zeiss cannot recall the reason for the phone call, but speculates that it was to verify the order. The next day, July 30, 1999, Docusearch provided Youens with the birth dates for several Amy Boyers, but none was for the Amy Boyer sought by Youens. In response, Youens emailed Docusearch inquiring whether it would be possible to get better results using Boyer's home address, which he provided. Youens gave Docusearch a different contact phone number.

Later that same day, Youens again contacted Docusearch and placed an order for Boyer's social security number (SSN), paying the $ 45 fee by credit card. On August 2, 1999, Docusearch obtained Boyer's social security number from a credit reporting agency as a part of a "credit header" and provided it to Youens. A "credit header" is typically provided at the top of a credit report and includes a person's name, address and social security number. The next day, Youens placed an order with Docusearch for Boyer's employment information, paying the $ 109 fee by credit card, and giving Docusearch the same phone number he had provided originally. Docusearch phone records indicate that Zeiss placed a phone call to Youens on August 6, 1999. The phone number used was the one Youens had provided with his follow-up inquiry regarding Boyer's birth date. The phone call lasted for less than one minute, and no record exists concerning its topic or whether Zeiss was able to speak with Youens. On August 20, 1999, having received no response to his latest request, Youens placed a second request for Boyer's employment information, again paying the $ 109 fee by credit card. On September 1, 1999, Docusearch refunded Youens' first payment of $ 109 because its efforts to fulfill his first request for Boyer's employment information had failed.

With his second request for Boyer's employment information pending, Youens placed yet another order for information with Docusearch on September 6, 1999. This time, he requested a "locate by social security number" search for Boyer. Youens paid the $ 30 fee by credit card, and received the results of the search - Boyer's home address - on September 7, 1999.

On September 8, 1999, Docusearch informed Youens of Boyer's employment address. Docusearch acquired this address through a subcontractor, Michele Gambino, who had obtained the information by placing a "pretext" telephone call to Boyer in New Hampshire. Gambino lied about who she was and the purpose of her call in order to convince Boyer to reveal her employment information. Gambino had no contact with Youens, nor did she know why Youens was requesting the information.

On October 15, 1999, Youens drove to Boyer's workplace and fatally shot her as she left work. Youens then shot and killed himself. A subsequent police investigation revealed that Youens kept firearms and ammunition in his bed-room, and maintained a website containing references to stalking and killing Boyer as well as other information and statements related to violence and killing.

*     *     *

III. Questions 2 and 3

A tort action based upon an intrusion upon seclusion must relate to something secret, secluded or private pertaining to the plaintiff.  Fischer v. Hooper, 143 N.H. 585, 590, 732 A.2d 396 (1999). Moreover, liability exists only if the defendant's conduct was such that the defendant should have realized that it would be offensive to persons of ordinary sensibilities. Id. "It is only where the intrusion has gone beyond the limits of decency that liability accrues." Hamberger v. Eastman, 106 N.H. 107, 111, 206 A.2d 239 (1964) (quotation omitted); See  Restatement (Second) of Torts §  652B comment d at 380 (1977).

In addressing whether a person's SSN is something secret, secluded or private, we must determine whether a person has a reasonable expectation of privacy in the number. See   Fischer, 143 N.H. at 589-90. SSNs are available in a wide variety of contexts.  Bodah v. Lakeville Motor Express Inc., 649 N.W.2d 859, 863 (Minn. Ct. App. 2002). SSNs are used to identify people to track social security benefits, as well as when taxes and credit applications are filed. See  Greidinger, 988 F.2d at 1352-53. In fact, "the widespread use of SSNs as universal identifiers in the public and private sectors is one of the most serious manifestations of privacy concerns in the Nation." Id. at 1353 (quotation omitted). As noted above, a person's interest in maintaining the privacy of his or her SSN has been recognized by numerous federal and state statutes. As a result, the entities to which this information is disclosed and their employees are bound by legal, and, perhaps, contractual constraints to hold SSNs in confidence to ensure that they remain private. See  Bodah, 649 N.W.2d at 863.

Thus, while a SSN must be disclosed in certain circumstances, a person may reasonably expect that the number will remain private.  Whether the intrusion would be offensive to persons of ordinary sensibilities is ordinarily a question for the fact-finder and only becomes a question of law if reasonable persons can draw only one conclusion from the evidence. Accordingly, a person whose SSN is obtained by an investigator from a credit reporting  agency without the person's knowledge or permission may have a cause of action for intrusion upon seclusion for damages caused by the sale of the SSN, but must prove that the intrusion was such that it would have been offensive to a person of ordinary sensibilities.

We next address whether a person has a cause of action for intrusion upon seclusion where an investigator obtains the person's work address by using a pretextual phone call. We must first establish whether a work address is something secret, secluded or private about the plaintiff. See   Fischer, 143 N.H. at 590.

In most cases, a person works in a public place. "On the public street, or in any other public place, [a person] has no legal right to be alone." W. Page Keeton et al., Prosser and Keeton on the Law of Torts §  117, at 855 (5th ed. 1984).  A person's employment, where he lives, and where he works are exposures which we all must suffer. We have no reasonable expectation of privacy as to our identity or as to where we live or work. Our commuting to and from where we live and work is not done clandestinely and each place provides a facet of our total identity.  Webb v. City of Shreveport, 371 So. 2d 316, 319 (La. Ct. App. 1979).  Thus, where a person's work address is readily observable by members of the public, the address cannot be private and no intrusion upon seclusion action can be maintained.
