Kaczmarek v. Microsoft Corporation
39 F.Supp.2d 974 (N. D. Ill. 1999)
Castillo, District Judge.
. . . 

Ruth Kaczmarek filed this diversity lawsuit, purportedly as a class representative, against Microsoft, alleging that Microsoft sold software containing a latent year 2000, or Y2K, defect even though Microsoft advertised the software as Y2K compliant.   Kaczmarek claims that the software, FoxPro, improperly provides a "twentieth-century default" when a two-digit date is entered, and that the default is impossible to change.   On this basis she presents claims for violation of Illinois' consumer protection law, breach of Microsoft's express and implied warranties, and common law negligence. . . . 
STANDARD OF REVIEW
. . . Kaczmarek's complaint alleges causes of action based in part on contract law.   Specifically, she claims that the alleged defect in the software she purchased violates Microsoft's express and implied warranties covering the software.   Thus, we may consider the warranty attached to Microsoft's motion to dismiss. . . . The warranty guarantees that FoxPro "will perform substantially in accordance with the accompanying written materials," specifically the user manual, and provides a 90-day rejection period.   Thus, the manual . . . ("FoxPro Manual"), was incorporated into the contract and may properly be considered at this stage of the proceedings.   See ProCD, Inc. v. Zeidenberg,
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 86 F.3d 1447, 1452 (7th Cir.1996) (a "shrinkwrap license" that includes a warranty contained inside a box of software constitutes a contract between buyer and seller if, after an opportunity to read the terms and to reject them by returning the software, the buyer does not return the software);  see also Hill v. Gateway 2000, Inc.,
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 105 F.3d 1147, 1150 (7th Cir.1997) (a warranty contained in the box in which a computer is shipped constitutes a contract between the seller and customer, provided the customer has an opportunity to reject the contract).   
. . .
FACTS
Kaczmarek is a software developer; she creates specialized computer programs for her clients.   In 1995 she purchased Microsoft's FoxPro 2.6, a software development program used by developers to customize database applications. Kaczmarek complains that the date-field function of FoxPro 2.6 contains a Y2K defect and that every application she has written using FoxPro therefore contains the defect.   The result of Microsoft's alleged wrongdoing, she claims, is that computer programs she has written using FoxPro do not accurately process twenty-first century dates.
FoxPro defines date fields using the "Century On" or "Century Off" command.  The FoxPro Manual describes the Century functions as follows:
. . . 

SET CENTURY ON specifies a four-digit year format that includes 10 characters (including date delimiters).      

SET CENTURY OFF specifies a two-digit year format that includes eight characters and assumes the twentieth century for date calculations. This is the default setting.                                                 
. . . A program developer cannot alter the twentieth-century default setting, even using the Century On command. Thus, if two digits are entered in the date field to represent a year, all programs created using FoxPro will assume that the date occurred in the Twentieth Century. FoxPro also includes a "data validation" feature which prevents data personnel from entering invalid dates, dates that simply do not exist.   For example, a person attempting to enter the date "February 30" or "February 288" would receive an error message.
On this basis, Kaczmarek sets forth three principal theories for relief.  Taking her claims in order of viability, first Kaczmarek alleges a breach of express and implied warranties.   Specifically, she claims the alleged Y2K defect breaches Microsoft's express warranty to be "an ideal business application development environment" . . .;  the implied warranty of merchantability because FoxPro cannot be used for its ordinary purpose . . . ;  and the implied warranty of fitness for its particular purpose--namely, to aid software developers create fully functional software applications for their clients . . ..   Second, she claims Microsoft violated the Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS 505/1 et seq., and the Illinois Uniform Deceptive Trade Practices Act, 815 ILCS 510/1 et seq., by misrepresenting that FoxPro is Y2K compliant and by failing to timely reveal the alleged Y2K defect.   Finally, Kaczmarek seeks relief for Microsoft's allegedly negligent design, manufacture, and distribution of software containing a Y2K defect.
    ANALYSIS
To succeed on any of her claims, Kaczmarek must establish a defect in the FoxPro program.   Absent such a defect, it is not possible that Microsoft negligently developed and sold defective software, breached any of the warranties guaranteeing that the software would work as advertised, or violated Illinois' consumer protection statutes by misrepresenting the capabilities of FoxPro.   The defect Kaczmarek alleges is the impossibility of using FoxPro to write a program that allows two-digit entry of twenty-first century dates.
Kaczmarek's main problem is that there is nothing inherently wrong with computer software that assumes a two-digit year entry means the Twentieth Century, particularly when the default setting is disclosed as part of the contract.   Moreover, FoxPro is Y2K compliant:  a developer can use the Century On feature to provide a four-digit year field when a client needs an application that will process dates occurring later than December 31, 1999-- something, we assume, is occurring with greater frequency as that date approaches.

Kaczmarek complains that, even when using Century On, a two-digit year entry is construed as a twentieth-century date.   But the manual instructs that, under the Century On format, one must enter a four-digit year for the computer to accurately process the intended date.   If, in Century On, one enters a two-digit year it is human error, not program error, that results in inaccurate processing of the date.   Such human error cannot be attributed to Microsoft.
Finally, Kaczmarek protests that the data validation feature does not produce an error message in Century On mode when one enters a two-digit year.  But the data validation feature is intended to recognize dates that do not exist, as opposed to dates entered incorrectly.   Obviously, 10/02/1901 and 10/02/2001 both exist, even though someone entering the year as "01" probably intends the latter.   In any event, the data validation feature is not advertised as a method of checking potentially ambiguous data entries.
It appears as though Kaczmarek wants a software program that has the twenty-first century as the default or, at least, flashes an error message when a two-digit year is mistakenly entered in a four-digit year field.   But, if that is true, she should have returned FoxPro within the 90-day rejection period after discovering, by reading the manual, that these features were not included in FoxPro.   See ProCD,
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 86 F.3d at 1452-53 ("[Kaczmarek] inspected the package, tried out the software, learned of the license, and did not reject the goods.").   Kaczmarek claims it was unreasonable to expect her to read the 2,200 page manual within the 90-day period, but this argument is neither here nor there;  a party's failure to read a contract is not a reason to invalidate the contract.   See Gateway 2000,
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 105 F.3d at 1148 ("A contract need not be read to be effective; people who accept [the contract offered] take the risk that the unread terms may in retrospect prove unwelcome.").  In any event, there is nothing unreasonable about expecting computer professionals to familiarize themselves with software--particularly something as basic as date fields when the Y2K problem has been so prominent--within 90 days.
In sum, Microsoft warranted that FoxPro would operate as described in the user manual.   The user manual reveals the twentieth-century default and instructs that a developer can change the assumption by creating a four-digit year field using the Century On feature.   Although a program created using FoxPro will always process a two-digit date as occurring in the Twentieth Century (or at least incorrectly, assuming the data entry person meant to enter a twenty-first century date) Microsoft disclosed this aspect of the FoxPro program.   In other words, there is no "defect" in the program; FoxPro operates in the manner indicated by the user manual.   Thus, Kaczmarek cannot establish a breach of Microsoft's warranties.   Additionally, Kaczmarek cannot show that Microsoft misrepresented FoxPro's operation and, therefore, cannot establish a violation of Illinois' consumer protection laws.   Finally, absent a defect in FoxPro, Kaczmarek cannot show negligence by Microsoft.  Because there is no factual or legal basis for Kaczmarek's claims, the case is dismissed with prejudice.
Notes and Questions

1.  To show that the FoxPro software was defective Kaczmarek would, at a minimum, have had to identify a feature of the software that would cause it to malfunction, and she failed to do so.  However, even if she had identified such a feature, she would not necessarily have established that the software was defective.  As noted earlier, it is impossible to write complex software without flaws, so if every flaw were a defect potentially creating liability, the burden on software manufacturers would unsupportable.  So, when is a flaw a defect that would support a claim of breach of warranty, negligence, or strict liability?  
2.  The Slammer worm, which invaded the Verizon-Maine network (see Verizon supra), exploited a flaw in two widely used Microsoft programs (Microsoft SQL server 2000 and Microsoft Desktop Engine 2000).  Was this a defect sufficient to support a claim of legal liability for Microsoft for the damage the worm caused?  

Courts tend to be unwilling to impose liability where a product cannot be manufactured with out flaws, given the state of the art.  See Longdin, Liability for Defects in Bespoke Software: Are Lawyers and Information Scientists Speaking the Same Language?, 8 Int'l J.L. & Info. Tech. 1 (2000).  Consequently, it is unclear when a flaw would qualify as a defect.  Is a workable answer possible to the question of what counts as a defect?  
3.  There have been successful suits against software manufacturers who misrepresent the capabilities of custom-made software.  See e. g., Arizona Retail Systems, Inc. v. Software Link, Inc., 831 F. Supp. 759 (D. Ariz. 1993).  Such cases are simply misrepresentation cases about the performance of a product that happens to be software.  There are also successful suits based on violations of the Computer Fraud and Abuse Act, trespass to chattels, and breach of contract, as the next case illustrates.  
