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Background:

The appellants, all Gitksan or Wet’suwet’en hereditary chiefs, both individually and on behalf of their “Houses”, claimed separate portions of 58,000 square kilometres in British Columbia.  For the purpose of the claim, this area was divided into 133 individual territories, claimed by the 71 Houses.  This represents all of the Wet’suwet’en people, and all but 12 of the Gitksan Houses.  Their claim was originally for “ownership” of the territory and “jurisdiction” over it.  (At this Court, this was transformed into, primarily, a claim for aboriginal title over the land in question.)  British Columbia counterclaimed for a declaration that the appellants have no right or interest in and to the territory or alternatively, that the appellants’ cause of action ought to be for compensation from the Government of Canada.

At trial, the appellants’ claim was based on their historical use and “ownership” of one or more of the territories.  In addition, the Gitksan Houses have an “adaawk” which is a collection of sacred oral tradition about their ancestors, histories and territories.  The Wet’suwet’en each have a “kungax” which is a spiritual song or dance or performance which ties them to their land.  Both of these were entered as evidence on behalf of the appellants. The most significant evidence of spiritual connection between the Houses and their territory was a feast hall where the Gitksan and Wet’suwet’en people tell and retell their stories and identify their territories to remind themselves of the sacred connection that they have with their lands.  The feast has a ceremonial purpose but is also used for making important decisions.
The trial judge did not accept the appellants’ evidence of oral history of attachment to the land.  …

McLachlin J.

80                              … In cases involving the determination of aboriginal rights, appellate intervention is … warranted by the failure of a trial court to appreciate the evidentiary difficulties inherent in adjudicating aboriginal claims when, first, applying the rules of evidence and, second, interpreting the evidence before it.  As I said in Van der Peet, at para. 68:
In determining whether an aboriginal claimant has produced evidence sufficient to demonstrate that her activity is an aspect of a practice, custom or tradition integral to a distinctive aboriginal culture, a court should approach the rules of evidence, and interpret the evidence that exists, with a consciousness of the special nature of aboriginal claims, and of the evidentiary difficulties in proving a right which originates in times where there were no written records of the practices, customs and traditions engaged in.  The courts must not undervalue the evidence presented by aboriginal claimants simply because that evidence does not conform precisely with the evidentiary standards that would be applied in, for example, a private law torts case. [Emphasis added.]

81                              The justification for this special approach can be found in the nature of aboriginal rights themselves. I explained in Van der Peet that those rights are aimed at the reconciliation of the prior occupation of North America by distinctive aboriginal societies with the assertion of Crown sovereignty over Canadian territory.  They attempt to achieve that reconciliation by “their bridging of aboriginal and non-aboriginal cultures” (at para. 42).  Accordingly, “a court must take into account the perspective of the aboriginal people claiming the right. . . . while at the same time taking into account the perspective of the common law” such that “[t]rue reconciliation will, equally, place weight on each” (at paras. 49 and 50).

82                              In other words, although the doctrine of aboriginal rights is a common law doctrine, aboriginal rights are truly sui generis, and demand a unique approach to the treatment of evidence which accords due weight to the perspective of aboriginal peoples.  However, that accommodation must be done in a manner which does not strain “the Canadian legal and constitutional structure” (at para. 49). …. 

83                              A concrete application of the first principle can be found in Van der Peet itself, where I addressed the difficulties inherent in demonstrating a continuity between current aboriginal activities and the pre-contact practices, customs and traditions of aboriginal societies.  As I reiterate below, the requirement for continuity is one component of the definition of aboriginal rights (although, as I explain below, in the case of title, the issue is continuity from sovereignty, not contact).  However, given that many aboriginal societies did not keep written records at the time of contact or sovereignty, it would be exceedingly difficult for them to produce (at para. 62) “conclusive evidence from pre-contact times about the practices, customs and traditions of their community”.  Accordingly, I held that (at para. 62):

The evidence relied upon by the applicant and the courts may relate to aboriginal practices, customs and traditions post-contact; it simply needs to be directed at demonstrating which aspects of the aboriginal community and society have their origins pre-contact. [Emphasis added.]

The same considerations apply when the time from which title is determined is sovereignty.

84                              … In practical terms, this requires the courts to come to terms with the oral histories of aboriginal societies, which, for many aboriginal nations, are the only record of their past. …  

86                              Many features of oral histories would count against both their admissibility and their weight as evidence of prior events in a court that took a traditional approach to the rules of evidence.  The most fundamental of these is their broad social role not only “as a repository of historical knowledge for a culture” but also as an expression of “the values and mores of [that] culture”: Clay McLeod, “The Oral Histories of Canada’s Northern People, Anglo-Canadian Evidence Law, and Canada’s Fiduciary Duty to First Nations: Breaking Down the Barriers of the Past” (1992), 30 Alta. L. Rev. 1276, at p. 1279.  Dickson J. (as he then was) recognized as much when he stated in Kruger v. The Queen, [1978] 1 S.C.R. 104, at p. 109, that “[c]laims to aboriginal title are woven with history, legend, politics and moral obligations.”  The difficulty with these features of oral histories is that they are tangential to the ultimate purpose of the fact-finding process at trial -- the determination of the historical truth.  Another feature of oral histories which creates difficulty is that they largely consist of out-of-court statements, passed on through an unbroken chain across the generations of a particular aboriginal nation to the present-day.  These out-of-court statements are admitted for their truth and therefore conflict with the general rule against the admissibility of hearsay.

87                              Notwithstanding the challenges created by the use of oral histories as proof of historical facts, the laws of evidence must be adapted in order that this type of evidence can be accommodated and placed on an equal footing with the types of historical evidence that courts are familiar with, which largely consists of historical documents. …  To quote Dickson C.J., given that most aboriginal societies “did not keep written records”, the failure to do so would “impose an impossible burden of proof” on aboriginal peoples, and “render nugatory” any rights that they have (Simon v. The Queen, [1985] 2 S.C.R. 387, at p. 408)….
