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LIPEZ, Circuit Judge.

This case raises important questions about the appli-
cation of the Visual Artists Rights Act of 1990
(“VARA™), 17 U.S.C. 8§ 106A, to “site-specific art”,
which is a subset of “integrated art”. A work of “in-
tegrated art” is comprised of two or more physical
objects that must be presented together as the artist
intended for the work to retain its meaning and integ-
rity. In a work of “site-specific art”, one of the com-
ponent physical objects is the location of the art. To
remove a work of site-specific art from its original
site is to destroy it.

David Phillips brought suit against Pembroke Real
Estate, Inc. in federal district court, asserting that the
removal of any or all of his work, consisting of mul-
tiple pieces of sculpture and stonework, from East-
port Park in South Boston would violate his statutory
rights under VARA and the Massachusetts Art Pres-
ervation Act (“MAPA”), Mass. Gen. Laws ch. 231, §
85S. The district court ruled that VARA recognized
integrated art, and that most of Phillips' sculptures
and stonework in the Park constituted “one integrated
‘work of visual art” ”-with the remaining pieces being
“individual free-standing pieces of sculpture, which
are not integrated into the other pieces.” It also held
that Phillips' integrated work of art was an example
of site-specific art. But the court held that Pembroke
could remove Phillips' works from the Park pursuant

to VARA's so-called “public presentation” exception.
See 17 U.S.C. § 106A(c)(2).

Phillips challenges that reading of the public presen-
tation exception on appeal. Although we disagree
with the district court's reasoning (we hold that
VARA does not apply to site-specific art at all), we
affirm the decision of the district court permitting
Pembroke to remove Phillips' works from the Park.

1.
A. The artist

Phillips is a nationally recognized sculptor who
works primarily with stone and bronze forms that he
integrates into local environs. In many of his sculp-
tures, the design of the stones is incorporated into the
landscape-such as a private project in Ogunquit,
Maine, where a band of rock was extended into a
bronze tributary in the ground, which, in sunlight,
glistened like a nearby stream. In some of his other
*130 works, Phillips has merged metals or polished
stone with aged, naturally-shaped boulders.

Phillips' commissioned work from the past twenty
years can be found at private companies and universi-
ties and in public spaces across the United States-in
places such as Massachusetts, Washington, D.C.,
New York, and Utah-and internationally-in places
such as Tokyo, Japan and Colombia. His work has
been profiled in both Japanese and American art
magazines, and featured in galleries and museums in,
among many places, New York City and Maine. His
1993 promotional brochure details his artistic themes:

It is Phillips' inherent reverence for natural beauty in
this ecologically ravaged world that influences all
his decisions, particularly when he recontextualizes
a stone by replacing part of its form with a man-
made surrogate or when he gracefully applies typi-
cal landscaping and architectural materials along
with natural stone and traditional art materials into
new equations of form and function.
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B. The Park

Eastport Park (the “Park™), which was completed in
its current form in the spring of 2000, is located
across from Boston Harbor in the South Boston Wa-
terfront District. The Park is roughly rectangular in
shape. ... The Park is a public sculpture park with a
nautical theme.

In addition to Phillips, three other artists also crafted
art located in the Park. ... The Park also contains
paths that are inlaid with granite paving stones, large
granite boulders, and flora meant to evoke an aquatic
environment.

Defendant Pembroke Real Estate, Inc. (“Pembroke”),
... leases the land on which the Park is built from the
Massachusetts Port Authority (“Massport™). Massport
and the Boston Redevelopment Authority must ap-
prove any changes to the design of the Park. The Park
is required to be open to the public, free of charge,
twenty-four hours a day.

C. Phillips* work in the Park

In 1999, Pembroke commissioned Phillips to work on
the Park ... Phillips worked closely with [the land-
scape architect] ... As part of his work ... Phillips
aided in the design of a series of repeated spirals that
run along the axis of the Park from the northeast to
the southwest corner.

To establish the terms of the commission, Phillips
and Pembroke executed two contracts in August
1999. Under the “Eastport Park Artwork Agree-
ment”, Phillips created approximately twenty-seven
sculptures for the Park, comprised of fifteen abstract
bronze and granite pieces and twelve realistic bronze
sculptures of various aquatic creatures, including
frogs, crabs, and shrimp. Under the “Eastport Park
Stonework Agreement”, Phillips was responsible for
the design and installation of stone walls, granite
stones inlaid into the Park's walkways, and other
landscape design elements. Most of Phillips' work in
the Park is organized along the diagonal axis running
from the northeast to the southwest corner, at the
center of which is his large spherical sculpture enti-
tled “Chords”, the centerpiece of the Park, which

Phillips personally carved from granite.

Phillips designed a bronze medallion with Zodiac
signs, which crowns an S-shaped circular granite
path, also of Phillips' design; outlying sculptures off
of the main axis (many bronze crabs, frogs, and
shrimp and a large seashell); and the curve motifs. He
worked with a stone mason to choose and place the
rough lichen-covered, Maine-quarried stone, and he
selected the large granite stones that he used as part
of his sculptures to mirror the large granite stones
along Boston Harbor. Phillips' work in the Park is
unified by a theme of spiral and circular forms.

D. Pembroke's redesign of the Park and the pre-
liminary injunction

In 2001, Pembroke decided to alter the Park. It re-
tained Elizabeth Banks, a British landscape artist, to
conduct the redesign. Konstantine Krekis, a member
of the original design team, also contributed to the
redesign. Believing that the Park'’s original design had
conceptual problems, Pembroke wanted to simplify
walkways and include more plants for better shade.
Pembroke also wanted to remove much of the origi-
nal stone, which had caused maintenance problems.

Banks' redesign plan called for the removal and relo-
cation of Phillips' sculptures. Phillips protested. In
January 2003, Pembroke agreed to retain Phillips'
rough stone walls and all but one of his sculptures.
The new redesign plan would also relocate some of
the granite paving and change several walkways and
finished granite objects. Objecting to this revised
plan, Phillips filed suit in federal district court, seek-
ing injunctive relief under VARA and MAPA.

On August 21, 2003, following a nonevidentiary
hearing, the district court issued a temporary restrain-
ing order enjoining Pembroke from altering the Park.
Subsequently, Pembroke declared its return to the
original redesign plan, which would remove nearly
all of Phillips' work from the Park. After a two-day
evidentiary hearing, the district court issued a memo-
randum and order in which it found that Phillips had
established the likelihood of showing: (1) that most,
but not all, of his work in the Park constituted “one
‘integrated work of visual art,” ” see Phillips v. Pem-
broke Real Estate, Inc., 288 F.Supp.2d 89, 98
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(D.Mass.2003) (hereinafter “Phillips 1 ”); (2) *an
artist has no right to the placement or public presenta-

tion of his sculpture under the exception in §
106A(c)(2),” VARA's public presentation exception
(a finding that applied to Phillips' work as both inte-
grated art and site-specific art), id. at 100; and (3)
that because “the environment of Phillips' integrated
sculpture along the axis of the Park is a critical ele-
ment of those works, changing the location of the
sculpture constitutes an [impermissible] alteration
under” MAPA, id. at 102. Therefore, according to the
district court, Pembroke could move Phillips' work
from the Park consistent with VARA, so long as
Pembroke did not “alter, modify or destroy the
‘works of visual art’ as [the court] [had] defined
them.” Id. at 100. In other words, consistent with
VARA, Phillips' free-standing works could be
moved; and the multi-element, integrated work of art
along the northeast-southwest axis could be disas-
sembled and moved piecemeal, so long as individual
pieces comprising this integrated work of art were
not altered, modified, or destroyed. However, under
the broader protections of MAPA for site-specific art,
the court granted a preliminary injunction preventing
Pembroke from altering the Park.

E. Subsequent procedural history

Both parties filed interlocutory appeals to this court
pursuant to 28 U.S.C. § 1292(a)(1). ...

.... On appeal, neither party disputes the district
court's finding that Phillips' work in the Park along
the northeast-southwest axis is both integrated and
site-specific art. Additionally, neither party contests
the fact that moving any or all of this integrated work
from the Park would constitute a physical alteration
of the work. Phillips, for his part, does not claim on
appeal that VARA prohibits the removal of integrated
art that is not site-specific. Instead, he claims that
VARA prohibits the removal of site-specific art.
Therefore, he challenges only the district court's con-
clusion that the public presentation exception of
VARA permits Pembroke to remove from the Park
his large, multi-element work of art, which the dis-
trict court found was both integrated and site-
specific.

.
A. Statutory Background

VARA states in relevant part that the “author of a
work of visual art”:

(3) subject to the limitations set forth in section
113(d), shall have the right-

(A) to prevent any intentional distortion, mutilation,
or other modification of that work which would be
prejudicial to his or her honor or reputation, and
any intentional distortion, mutilation, or modifica-
tion of that work is a violation of that right, and

(B) to prevent any destruction of a work of recog-
nized stature, and any intentional or grossly negli-
gent destruction of that work is a violation of that
right.

17 U.S.C. § 106(A)(@)(3)(A) and (B). As an excep-

tion, § 106A(c)(2) states that:

The modification of a work of visual art which is the
result of conservation, or of the public presentation,
including lighting and placement, of the work is
not a destruction, distortion, mutilation, or other
modification described in subsection (a)(3) unless
the modification is caused by gross negligence.

This is the public presentation exception. A “work of
visual art” is defined as including “a painting, draw-
ing, print or sculpture, existing in a single copy” or in
a limited edition. 17 U.S.C. § 101.

In Carter v. Helmsley-Spear, Inc., 71 F.3d 77 (2d
Cir.1995), the Second Circuit, citing VARA's legisla-
tive history, explained that VARA:

protects both the reputations of certain visual artists
and the works of art they create. It provides these
artists with the rights of “attribution” and “integ-
rity”.... These rights are analogous to those pro-
tected by Article 6 bis of the Berne Convention,
which are commonly known as “moral rights.” The
theory of moral rights is that they result in a cli-
mate of artistic worth and honor that encourages
the author in the arduous act of creation.
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Id. at 83 (citing H.R.Rep. No. 101-514, at 5, re-
printed in 1990 U.S.C.C.A.N. 6915, 6917). “VARA
grants three rights: the right of attribution, the right of
integrity and, in the case of works of visual art of
‘recognized stature,” the right to prevent destruction.”
Id.

The right of attribution generally consists of the right
of an artist to be recognized by name as the author
of his work or to publish anonymously or pseudo-
nymously, the right to prevent the author's work
from being attributed to someone else, and to pre-
vent the use of the author's name on works created
by others, including distorted editions of the au-
thor's original work. The right of integrity allows
the author to prevent any deforming or mutilating
changes to his work, even after title in the work has
been transferred.

Id. at 81 (internal citations omitted). In other words,
these moral rights protect what an artist retains af-
ter relinquishing ownership (and/or copyright) of
the tangible object that the artist has created.

B. Site-specific art

During the preliminary injunction hearing, one of
Phillips' experts, Daniel Ranalli, a professor of art
history at Boston University, stated:

Beginning at least with the last third of the 20th cen-
tury, and continuing through the present, the notion
of sculpture has undergone a radical redefinition.
In essence, sculpture has come off [of] its pedestal,
functioning in the space in and around its site, and
playing an integral role in defining that space.

Phillips I, 288 F.Supp.2d at 95. According to the
district court's summary, another of Phillips' experts,
Richard Barreto, Executive Director of the Urban
Arts Institute of the Massachusetts College of Art,
who is involved in the selection of artists to create art
in public spaces, testified that:
[T]oday the concept of “site specificity” is the “rally-
ing cry” of public artists who seek to create a piece
that derives enhanced meaning from its environ-

ment. Much of modern sculpture does not exist
separate from its context, but rather integrates its
context with the work to form, ideally, a seamless
whole.

Id. Essentially, for site-specific art, the location of the
work is an integral element of the work. Because the
location of the work contributes to its meaning, site-
specific art is destroyed if it is moved from its origi-
nal site. ...

As Halvorson stated in an affidavit, “[t]his view con-
trasts with so-called ‘plop-art” where a separately
conceived art object is simply placed in a space.”
Phillips I, 288 F.Supp.2d at 95. A piece of plop-art
does not incorporate its surroundings. Site-specific
art is the opposite of plop-art. In summary, as the
district court found below, “[t]he undisputed expert
testimony is that in site-specific sculpture, the artist
incorporates the environment as one of the media
with which he works.” Id.

C. The district court's opinion

We must examine closely the arguments that Phillips
presented to the district court, and the district court's
responses to those arguments, for two reasons. First,
both the statute and the underlying concepts (inte-
grated art and site-specific art) are somewhat com-
plex. Second, the parties could not even agree about
the issue on appeal. We must get these basics sorted
out before we can analyze the competing arguments.

1. Phillips' arguments to the district court

Before the district court, Phillips sought to prevent
Pembroke from altering, moving, or modifying any
of his work in the Park in any way. At this time in the
chronology of the case, the district court had not yet
made its factual finding that Phillips' sculpture and
stonework along the northeast-southwest axis com-
prised a single work of integrated art. Therefore,
Phillips first argued that “his sculptures and the re-
lated stonework are works of visual art designed spe-
cifically for Eastport Park and they reflect and en-
hance the Park's location adjacent to Boston Harbor
and are inseparable from it.” In other words, each of
his works was site-specific, i.e., each individual piece
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was integrated with its location in the Park. Phillips
also argued that VARA protected each of these works
from any change in location because such a change
would impermissibly alter them. Under this argu-
ment, all of his pieces-be it any one of his sculptures,
or one of the Stone Elements-“are meaningful only if
they remain in Eastport Park, the location for which
they were created.” As Phillips elaborated:

if any sculptures are moved or removed, the spirit,
integrity and character of [the] installations will be
destroyed .... [because] the meaning and purpose of
the art derives in large part from its physical loca-
tions.... [E]ven if the sculptures and stonework are
rebuilt elsewhere someday, the artwork will never
be the same as [I] intended it to be, and as it cur-
rently exists.

As a corollary to this “site-specific, individual work”
argument, Phillips also argued that “[r]lemoval of
[his] site-specific work would not be a permitted
‘presentation’ or ‘placement of the work under the
section 106A(c)(2) exception,” ” i.e., that Pembroke's
proposed removal of some or all of his work from the
Park did not fall within VARA's public presentation
exception, which permits certain categories of altera-

tions to works of art. ™

FN4. As noted, this “corollary” argument
becomes Phillips' sole argument on appeal.

As alternatives, Phillips asserted two integrated work
of art arguments in addition to his site-specific, indi-
vidual work of art argument. First, he contended that
the “Park contains a sufficient number of interrelated
works of visual art created by Phillips, so that any
modification of any of the interrelated Parts of the
Park will have an impact on the other related works,
and therefore will be a violation of VARA.” In other
words, apart from any claim that each of the individ-
ual sculptures was site-specific, Phillips claimed that
each of his individual pieces in the Park was an ele-
ment of a single, larger, multi-element work of inte-
grated art such that the removal or modification of
any one of these elements in the Park would harm the
larger, integrated work and violate VARA.

As a second integrated work of art argument, Phillips
argued that while “this court may not have to deter-

mine that the Park as a whole is a work of visual art
protected by VARA,” “[i]f [keeping all of my work
in the Park] means that Eastport Park must be de-
clared to be an inviolate work of art [as a whole],
then so be it.” In other words, Phillips argued that, if
necessary, he would assert that the Park as a whole,
including the work of the other artists, was a single
work of integrated art.

2. Integrated art

The district court addressed the integrated art ques-
tion first:

The first question is whether Phillips' twenty-seven
(27) sculptures constitute a single work of visual
art or instead are discrete works of art that must be
treated separately under VARA. A related issue is
whether the Park as a whole should be treated as a
work of visual art.

Phillips takes the position that his artwork extends
beyond the[ ] individual sculptures and includes the
finished and rough-hewn granite and stone pavings
and the stone walls that he designed and placed, in-
cluding the “Chords” path and the medallion path
(the “Stone Elements™). He also contends that all of
his sculptures form one integrated, interrelated
work of visual art. To place the sculptural elements
in different alignments relative to one another ...
would destroy sight lines and alter the deliberately-
crafted spatial relationships among the paths, gran-
ite walls, and individual pieces of sculpture.

Phillips 1, 288 F.Supp.2d at 97-98.

The district court had to decide whether the phrase
“work of visual art”, as used in VARA, encompassed
the concept of integrated art. The district court first
looked to the few existing cases addressing VARA.
The court found that “courts have held that works
composed of a variety of pieces and in a variety of
media may still constitute one work of ‘visual art’
under VARA.” Id. at 98 The district court next
looked to legislative history, particularly a statement
instructing courts to:
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use common sense and generally accepted standards
of the artistic community in determining whether a
particular work falls within the scope of the defini-
tion [of “work of visual art”]. Artists may work in a
variety of media, and use any number of materials
in creating their works. Therefore, whether a par-
ticular work falls within the definition should not
depend on the medium or materials used.

Id. at 98-99 (quoting H.R.Rep. No. 101-514, at 6).
Based on the case law and legislative history, the
district court found that VARA embraced the concept
of integrated art: “Despite [Congress'] narrow defini-
tion, courts have held that works composed of a vari-
ety of pieces and in a variety of media may still con-
stitute one work of ‘visual art’ under VARA.” Id. at
98.

What remained was a question of fact: whether all of
Phillips' work in the Park constituted a single work of
visual art? The district court found that:

the sculptures along the northwest to southeast axis
of the Park, including “Chords” and the medallion
sculpture, as well as the Stone Elements, are one
integrated “work of visual art.” It begins with a spi-
ral in the northwest corner along Seaport Boule-
vard, includes Plaintiff's “Chords” sculpture, and
continues along a spiral path of mosaic paving
stone, culminating in the bronze medallion. In de-
termining that the sculptures along this axis, as
well as the related Stone Elements, are one work of
visual art, the Court relies on the integrated marine
theme and recurring spirals, as well as the use of
marine granite boulders and pavers. However, the
remainder of the sculptures ... that do not lie along
the axis are not part of the same work of visual art.
While these sculptures share the marine theme, the
Court finds these pieces are individual free-
standing pieces of sculpture, which are not inte-
grated into the other pieces by spirals or granite.

Id. at 98. In other words, the district court concluded
that most of Phillips' pieces in the Park constituted a
single work of integrated art, but it rejected his posi-
tion that all of his pieces comprised a single work of
art.

The district court then addressed Phillips' argument
that the Park itself is an integrated work of art:

[o]ne novel issue is whether a park can be a “work of
visual art” under VARA. Phillips contends that the
Eastport Park as a whole is one large integrated
piece of “sculpture.”

The Court rejects Plaintiff's argument that the Park as
a whole is a work of visual art. As [ ] Barreto con-
ceded, a park does not fit within the traditional
definition of sculpture.... Conceivably, a sculptor
could design a sculpture garden that includes mul-
tiple inter-related sculptural elements that form an
integrated work of visual art.... However, here,
many elements in the Park were not created by
Phillips.... Substantial areas of the Park are unre-
lated to Phillips' sculpture and not integrated with
it.... While Phillips certainly assisted in designing
the stone elements in the paths and walls and in
placing his own sculptures, the Park as a whole is
not an integrated work of art.

Id. at 98-99 (internal citation omitted). In deciding
whether the Park was an integrated work of art, the
district court left open the legal question of whether a
park could ever be a “work of visual art” as defined
by VARA. Instead, it held that, assuming a park
could be a work of integrated art recognized by
VARA, the Park was not such a work.

[1] Finally, the district court's conclusion that VARA
applied to integrated art, and its related conclusion
that Phillips had created a work of integrated art in
the Park, did not prevent the removal of Phillips'
works from the Park. That was so because the district
court also concluded that integrated art was subject to
the public presentation exception of VARA, §
106A(c)(2). Phillips' integrated work of art could still
be disassembled and moved so long as the “works of
visual art” are not “alter[ed], modif[ied], or de-
stroy[ed].” Id. at 100.F%8

EN6. As we explain further, this ruling
about the application of VARA to integrated
art, exclusive of site-specific art, is not chal-
lenged on appeal. It is a fact that art muse-
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ums are filled with works of art comprised
of multiple pieces. These works often travel
from museum to museum. Their disassem-
bly and reassembly for the purpose of relo-
cation at another museum does not create
VARA liability.

3. Site-specific art

There remained Phillips' site-specificity argument. If
Phillips could show that: (1) his work in the Park was
site-specific art; (2) VARA protected site-specific art;
and (3) that the public presentation exception did not
apply to site-specific art, none of his work could be
moved, even on a piecemeal basis.

Phillips convinced the district court that most of his
work in the Park was site-specific as well as inte-
grated. In discussing the issue of site-specificity as
part of its discussion of MAPA, the district court
made the following factual finding:

| find that Phillips' sculpture has a marine theme that
integrates the large granite stones of the park with
his sculpture and the granite sea walls of Boston
Harbor into one interrelated visual work of art.
Therefore, Phillips used the harborside location at
Eastport Park as one medium of his art. To move
Phillips' integrated work of visual art (i.e., the
sculptures, boulders, and granite paths along the
axis, which | described in the VARA discussion) to
another location (particularly a non-marine one)
would be to alter it physically.

Phillips I, 288 F.Supp.2d at 102.

Having made this finding on the site-specific nature
of Phillips' work, the district court explained the posi-
tions of Phillips and Pembroke on site-specificity:

[Phillips] [ ] argues that his work is so site-specific
that moving it would be an intentional destruction
or modification under VARA. Taking the sculpture
from its current location and locating it on a private
campus in Rhode Island not near the ocean ...
would be like painting over the background land-
scape in the Mona Lisa.

[Pembroke] contends that the “public presentation”
exclusion in 8 106A(c)(2) permits it to move plain-
tiff's sculptures from their current placement to an-
other, just as the statute would not prevent a cura-
tor from moving the Mona Lisa from one wall in
the Louvre to another.

Section 106A(c)(2) has been interpreted to exclude
from VARA's protection “site-specific” works,
works that would be modified if they were moved.

Id. at 99 (citation omitted). The district court then
referenced one of the few relevant cases, see Bd. of
Managers of Soho Int'l Arts Condo. v. City of New
York, No. 01-1226, 2003 WL 21403333, at *10
(S.D.N.Y.2003) (stating that VARA's objective “is
not ... to preserve a work of visual art where it is, but
rather to preserve the work as it is”) (hereinafter
“Soho | ); Bd. of Managers of Soho Int'l Arts Condo.
v. City of New York, No. 01-1226, 2003 WL
21767653, at *3 (S.D.N.Y.2003) (hereinafter “Soho
I1 ™). It then found Pembroke's legal argument “more
persuasive because it is rooted in the plain language
of the exclusion in § 106A(c)(2) as well as the stat-
ute's legislative history.” Phillips I, 288 F.Supp.2d at
100; ...

Finally, the district court highlighted the fact that the
public presentation exception “was crafted after the
widely-publicized dispute between the General Ser-
vices Administration and the artist Richard Serra over
the removal of Serra's ‘site-specific’ piece ‘Tilted
Arc.” ” Id.; see also Serra v. United States Gen. Serv.
Admin., 847 F.2d 1045 (2d Cir.1988). In Serra, the
Second Circuit rejected the plaintiff's argument that
the removal of an integrated, site-specific, govern-
ment-owned work of art from federal property vio-
lated the free expression and due process rights of the
artist. See Serra, 847 F.2d at 1045. The district court
inferred that because VARA and the public presenta-
tion exception were adopted after Serra, Congress
must have been aware of site-specific art. Yet VARA
says nothing that suggests special protection for site-
specific art. Therefore, the district court concluded
that:

an artist has no right to the placement or public pres-
entation of his sculpture under the exception in §
106A(c)(2). [Pembroke] is not obligated to display
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the works in the Park, as VARA provides no pro-
tection for a change in placement or presentation.
However, under VARA, [Pembroke] is under an
obligation not to alter, modify or destroy the
“works of visual art” as | have defined them.

*139 Id. at 100

This is the conclusion that Phillips challenges on ap-
peal. As he puts it: “the District Court misinterpreted
the language and Legislative history of the [public
presentation exception], and [ ] VARA protects Phil-
lips' artwork from the removal planned by Pem-
broke.” Pembroke asserts, inter alia, that the district
court ruled correctly that the public presentation ex-
ception negates any protection VARA extends to site-
specific art. More fundamentally, it argues that
VARA does not apply to site-specific art at all.

V.

[2] Our review of the district court's decision is de
novo.... “As in all statutory construction cases, we
begin with the language of the statute.” Barnhart v.
Sigmon Coal Co., 534 U.S. 438, 450, 122 S.Ct. 941,
151 L.Ed.2d 908 (2002). Furthermore, “[w]e have
consistently held that when the plain meaning of a
statute is clear, we are not to look beyond that text to
discern legislative intent.” Palmieri v. Nynex Long
Distance Co., 437 F.3d 111, 115 (1st Cir.2006); ...

A. The district court's understanding of site-
specific art and VARA

To help explain our holding that VARA does not
apply to site-specific art, we must begin with a re-
statement of the district court's view of the interaction
between VARA and site-specific art. On the one
hand, the district court accepted the concept of site-
specific art. It credited the unopposed testimony of
Ranalli, Phillips' expert, “that for site specific art, the
location of the work is a constituent element of the
work.” Phillips I, 288 F.Supp.2d at 95. The district
court understood that “[u]nder this approach, because
the location defines the art, site-specific sculpture is
destroyed if it is moved from the site.” Id. The dis-
trict court also found that “[tjo move Phillips' inte-
grated work of visual art (i.e., the sculptures, boul-

ders, and granite paths along the axis ... described in
the VARA discussion) to another location ... would
be to alter it physically,” id. at 102.

On the other hand, in the section of its opinion ad-
dressing Phillips' site-specificity argument-entitled
‘Public-Presentation” Exclusion”-the district court
noted that “Section 106A(c)(2) has been interpreted
to exclude from VARA's protection ‘site-specific’
works, works that would be modified if they were
moved.” Phillips 1, 288 F.Supp.2d at 99. It then ref-
erenced Soho I (“[T]he point of VARA ‘is not ... to
preserve a work of visual art where it is, but rather to
preserve as work as it is,” ” 2003 WL 21403333, *10)
and Soho Il (* ‘[N]Jowhere in VARA does the statute
make any legal distinction between site-specific or
free-standing works,” ” 2003 WL 21767653, at *3).
The district court concluded “that an artist has no
right to the placement or public presentation of his
sculpture under the exception in 8 106A(c)(2).”
Phillips I, 288 F.Supp.2d at 100. In short, the district
court found that while VARA applies to site-specific
art, the public presentation exception permits the re-
moval of site-specific art, e.g., Phillips' work in the
Park.

Without in any way diminishing our respect for the
district court's careful handling of this difficult case,
we find its analysis of VARA's relationship to site-
specific art unpersuasive. By definition, site-specific
art integrates its location as one of its elements.
Therefore, the removal of a site-specific work from
its location necessarily destroys that work of art.
Here, the district court concluded that VARA recog-
nized site-specific art as a type of integrated art, and
then concluded that VARA treats site-specific art the
same way that it treats other integrated art. However,
a work of integrated art, unless it is a site-specific
work, is not destroyed by removal from its location.

By concluding that VARA applies to site-specific art,
and then allowing the removal of site-specific art
pursuant to the public presentation exception, the
district court purports to protect site-specific art un-
der VARA's general provisions, and then permit its
destruction by the application of one of VARA's ex-
ceptions. To us, this is not a sensible reading of
VARA's plain meaning. Either VARA recognizes
site-specific art and protects it, or it does not recog-
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nize site-specific art at all.
B. Phillips' position on appeal

[3] Phillips recognizes the same tension in the district
court's holding that we have identified, but he re-
solves it differently. He agrees with the district
court's position that VARA applies to site-specific art
(as well as integrated art), but disagrees with the dis-
trict court's view that the public presentation excep-
tion permits the removal of site-specific art.

1. The public presentation exception

To circumvent the district court's view of the public
presentation exception, Phillips argues that VARA
prevents the removal of site-specific art because the
public presentation exception does not apply to site-
specific art. His argument begins with a claim that
the words “presentation” and “placement” in the pub-
lic presentation exception are ambiguous on the issue
of location. We find nothing remotely ambiguous
about the word “presentation”, which is modified by
the word “placement”. The word “placement” ines-
capably means location. Noting this fact, Phillips
claims that “the word placement could suggest some-
thing that is temporary, as in the placement of furni-
ture, or it could refer to something more permanent,
as in the placement of a massive piece of sculpture.”
Phillips then asks the question that he describes as
pivotal: “does the word placement include something
that is securely fixed in a particular position as in the
case of ... [his] integrated work of visual art that
spans the northeast-southwest axis of the Park?”

To answer this question, Phillips invokes the doctrine
of noscitur a sociis, which counsels that words in a
statute should be understood in the context of the
terms around it. See Microsoft Corp. v. Comm'r, 311
F.3d 1178, 1184 (9th Cir.2002). Relying on this doc-
trine, Phillips asserts that “lighting and placement
must be read to be related to each other and be words
of equal significance. If lighting refers to non-
permanent changes in public presentation, then
placement must also refer to non-permanent changes
in public presentation.” Phillips continues: “[b]uried
within the “placement” term is the assumption that
the object is moveable, and can be placed in various
locations. This assumption must be examined. Site-

specific artwork is a well-recognized form of art, but
it is not always moveable.”

We agree with Phillips that the premise of the public
presentation exception is artwork that can be moved
in some fashion, such as paintings or sculptures-that
is, art that is not permanently affixed or “integrated”
in such a way that the mere act of moving it would
destroy it. The possibility of change without destruc-
tion is implicit in the public presentation exception.
The public presentation exception defines the types
of changes, such as those in lighting and placement,
that do not constitute “destruction, distortion, or mu-
tilation”. But Phillips draws a startling conclusion
from the public presentation exception's focus on
permissible change in the presentation of a work of
visual art: because the public presentation exception
addresses itself only to “plop-art”, that is, those
works of art subject to temporary changes in such
matters as lighting and placement, and declares fur-
ther that such modifications of a work of visual art
are not “destroying, distorting, or mutilating” them,
the public presentation exception does not apply to
site-specific art, which, as everyone acknowledges,
cannot be removed from its location without destroy-
ing it. This approach leaves Phillips with the district
court's holding that VARA applies to site-specific art,
minus the court's related holding that the public pres-
entation exception permits the removal of such art. In
this way, the tension that we identified in the district
court's decision disappears.

2. Dual regime

With his position on VARA and the public presenta-
tion exception, Phillips argues that VARA essentially
creates a dual regime-words that mean one thing as
applied to non-site-specific art have a different mean-
ing when applied to site-specific art. Beyond his
reading of the public presentation exception itself,
Phillips cites only one other provision of VARA in
support of his dual regime argument- § 113(d)(1)(A)
of VARA, the so-called “building exception”, which
excludes from VARA's protection “a work of visual
art [that] has been incorporated or made a part of a
building in such a way that removing the work from
the building will cause the destruction, distortion,
mutilation, or other modification of the work as de-
scribed in section 106A(a)(3).” Phillips asserts that
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because VARA provides an exception to VARA for
artwork attached to buildings, but does not contain a
similar provision for site-specific art (understood as
art attached to real property), VARA must protect
site-specific art.

With both the public presentation and building excep-
tions, Phillips is arguing that VARA's silence on a
subject is actually evidence that the statute addresses
that subject. To say the least, this is an odd way to
read a statute. If VARA actually established such a
complicated, dual regime, we would expect that the
phrase “site-specific”, or some equivalent, would
appear in the language of the statute. There is no such
phrase anywhere. Indeed, we would expect much
more than just a reference to site-specific art. We
would expect an elaboration of how to differentiate
between site-specific and non-site-specific art (plop-
art). That elaboration is nowhere to be found.

Moreover, the creation of a dual regime-which would
require us, essentially, to rewrite VARA-has poten-
tially far-reaching effects beyond the protection of
Phillips' work in the Park. Once a piece of art is con-
sidered site-specific, and protected by VARA, such
objects could not be altered by the property owner
absent consent of the artist. Such a conclusion could
dramatically affect real property interests and laws.

For example, as Pembroke argues in its brief, Phil-
lips' work in the Park “lies within a rapidly changing
urban area and extends beyond Eastport Park to Bos-
ton Harbor.” If a dual regime were created, there is
the potential that:

not only would Pembroke's ability to move [Phillips']
work or alter Eastport Park be subject to Phillips'
approval, but also the owners of nearby property
who had nothing to do with the purchase or instal-
lation of Phillips' works would be subject to claims
that what they do with their property has somehow
affected the site and has, as a result, altered or de-
stroyed Phillips' works.

In discussing the possibility of MAPA protecting
site-specific art, the SJIC echoed this concern, observ-
ing that the creation of a dual regime under MAPA
“would entail a radical consequence for owners of
land, that the Legislature directly averted for owners

of buildings. Specifically, rights afforded artists
would encumber private and public land with restric-
tions lasting for the life of the artist plus fifty years,
without the need for such restrictions to be recorded
in a registry of deeds.” Phillips 11, 819 N.E.2d at 584-
85. The SJC ultimately refused to:
read such an intent into a legislative act given the
recognized legislative policy of disparaging land
restrictions (especially unrecorded ones), the com-
mon-law doctrine disapproving the long-term bur-
dening of property, and the corollary judicial prac-
tice of construing statutory provisions regarding
land restrictions in favor of freedom of alienation.

Id. at 585 (internal quotation marks omitted).

The Supreme Court has also emphasized the principle
that “statutes which invade the common law are to be
read with a presumption favoring the retention of
long-established and familiar principles, except when
a statutory purpose to the contrary is evident.” United
States v. Texas, 507 U.S. 529, 534, 113 S.Ct. 1631,
123 L.Ed.2d 245 (1993) “In such cases, Congress
does not write upon a clean slate. In order to abrogate
a common-law principle, the statute must speak di-
rectly to the question addressed by the common law.”
Texas, 507 U.S. at 534, 113 S.Ct. 1631 (internal cita-
tions and quotation marks omitted). Phillips' argu-
ment that VARA's silence on the subject of site-
specific art affords special protection to site-specific
art hardly meets this requirement of direct address.

[4] Ultimately, we agree with Pembroke's position
that “[t]here is no basis for Phillips' claim that VARA
establishes two different regulatory regimes: one for
free-standing works of art ... and one for site-specific
art that can never be moved and must always be dis-
played.” VARA's plain language also requires us to
reject the district court's approach to site-specific art.
VARA does not protect site-specific art and then
permit its destruction by removal from its site pursu-
ant to the statute's public presentation exception.
VARA does not apply to site-specific art at all.

(AVA

We do not denigrate the value or importance of site-
specific art, which unmistakably enriches our culture
and the beauty of our public spaces. We have simply
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concluded, for all of the reasons stated, that the plain Affirmed.

language of VARA does not protect site-specific art.

If such protection is necessary, Congress should do *144 Addendum
the job. We cannot do it by rewriting the statute in

the guise of statutory interpretation.

Addendum
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