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I. Introduction

During the past few decades, American home buyers “have feasted on a
veritable banquet of public largess,” making homeownership more afford-
able.! Through a variety of financial aid programs, federal and local gov-
ernments subsidize the purchase of homes.? Unfortunately, many housing
subsidies, such as down payment assistance programs, provide short-term
financial assistance but no long-term solution to the overall lack of afford-
able housing.> Governments provide funds to low- and moderate-income
families with no expectation of repayment.* This approach has been likened
by the Institute for Community Economics “to an attempt to stop a hemor-
rhaging patient by administering repeated transfusions without any action
to stop the bleeding.”> Rather than create a stock of affordable housing to
benefit the entire community, subsidies help one home buyer purchase one
home.® The subsidies are inefficient because such public support must be
repeated to ensure ongoing housing affordability.”

Whether government funds are spent efficiently will undoubtedly be
an issue as the federal government spends more than a trillion dollars
to prop up the economy.® As part of the national response to the ongo-
ing housing foreclosure crisis and related recession, the federal govern-
ment has invested in housing in order to simultaneously stimulate the
economy and revitalize our communities.” For instance, Congress re-
cently authorized the $3.9 billion Neighborhood Stabilization Program
(NSP).1 Of this nationwide expenditure, the City of Chicago received
$55 million to “buy and rehabilitate more than 2,000 foreclosed and va-
cant properties.”" In its application for the NSP funds, Chicago explained
that it “may [] choose to place [some of these properties] in the Chicago
Community Land Trust[,] . . . which was created in 2006 to ensure long-
term affordability for homeownership units built with City of Chicago
assistance.”'?
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Chicago is one of the latest to join the growing number of communities
throughout the nation to establish a community land trust (CLT) to preserve
subsidized affordable housing.” If Chicago places the 2,000 NSP-funded
homes into this new CLT, it will quickly become one of the largest CLTs in
the nation."* And these 2,000 homes are only the latest public investment
in affordable housing in Chicago.”” For decades, Chicago has invested in
affordable housing; and for decades, the city has attempted to ensure that
these homes remain affordable in the future.'® The Chicago CLT was cre-
ated to avoid the inefficiency of short-term assistance and to preserve the
public subsidy in housing and provide affordable housing."”

Traditionally and by statutory definition, CLTs retain the ownership
of the land upon which affordable housing is built."® Home buyers pur-
chase the homes, but not the land, and enjoy the benefits of lower-priced
affordable housing.”” The CLTs lease the land to the homeowners and place
restrictions upon the resale of the houses.” By retaining control of the un-
derlying land, the land trust has the ability to ensure that the homes are re-
sold at affordable prices to the next buyer.?! This strategy retains the initial
public investment in affordable housing and preserves the subsidy for the
benefit of the next generation of homeowners.?

But the Chicago CLT is not a traditional CLT. Despite its name, it is not
technically a CLT at all.® Rather than own land and dictate affordability
through leases, the Chicago CLT instead ensures continued affordabil-
ity through deed restrictions.” The deed restrictions place limits on the
income of eligible buyers and the resale price of subsidized homes.” The
Chicago CLT does not own land but manages and oversees the enforce-
ment of these deed restrictions.”

The goals of each approach, ground leases and deed restrictions, are
the same: ongoing affordability and preservation of the initial public sub-
sidy. However, the two strategies each have strengths and weaknesses.
This paper will analyze the Chicago CLT’s decision to utilize deed restric-
tions and will argue that although traditional CLTs provide more effective
mechanisms to control long-term use of land, the Chicago CLT faces lesser
financial burdens and therefore may ensure the permanent affordability
of a greater number of homes than the traditional approach. During this
era of scarce resources and great need, the Chicago CLT’s decision to rely
upon deed restrictions rather than ground leases may serve as an influen-
tial model for those communities nationwide that wish to create a pool of
permanently affordable housing.

After this brief introduction, Section II describes the need for affordable
housing and various responses to this need. The section introduces the
traditional CLT as one possible response, briefly outlining its history and
basic structure. The section concludes by describing the creation of the Chi-
cago CLT. Section III provides a detailed explanation of the legal aspects of
the ground leases used in the traditional CLT, followed by an analysis of
the strengths and weaknesses of this model. Section IV provides a similar
analysis of the deed restrictions used by the Chicago CLT, including the
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strengths and weaknesses of this approach. Throughout this analysis and
in the conclusion, the article attempts to evaluate the practical and legal
consequences of Chicago’s decision to forgo the traditional ground lease
model and instead rely upon deed restrictions to ensure ongoing afford-
ability of subsidized homes in the city.

II. Responding to the Need for Affordable Housing

Affordable housing remains out of reach for millions of American fami-
lies despite decades of work by federal, state, and local governments in
partnership with private organizations and housing activists.”” In good
economic times, housing prices can rise quickly, outpacing the spending
power for many would-be home buyers.?® In bad economic times, as today,
homes may be more readily available, but stagnant wages and increased
unemployment mean that homeownership remains impossible.” Section I
describes the need for affordable housing throughout the nation and spe-
cifically in Chicago. The section also introduces several of the strategies
that governments and organizations have used to help low- and moderate-
income families overcome their financial challenges and purchase their
own homes.

A. The Need: The Lack of Affordable Housing

Recent news accounts are filled with stories of slumping home prices
and a glut of unsold homes on the market.* Yet homeownership remains
unattainable for low- and moderate-income households.* After years of
escalating home prices, the “housing bubble” finally burst.*> But the corre-
sponding economic recession has also led to job losses and a credit crunch.®
For many people, incomes simply do not stretch far enough to afford the
purchase of their own homes.*

The federal government, through the Department of Housing and Urban
Development (HUD) and its Office of Affordable Housing Programs, pro-
vides a guideline for housing affordability: “a household should pay no
more than 30 percent of its annual income on housing.”* The federal gov-
ernment calculates affordability by measuring the area median income
(AMI) in each county and metropolitan area in the nation.* HUD publishes
the AMI and uses the income figures to determine eligibility for many of its
subsidized housing programs.”” Households earning between 120 and 80
percent of the AMI are considered “moderate income,” and those below 80
percent are defined as “low income.”*

Advocates and researchers often use these guidelines to quantify the
need for affordable housing.*® According to Harvard’s Joint Center for
Housing Studies’ The State of the Nation’s Housing 2008, in 2006, 39 million
households paid more than 30 percent of their income for their housing.*
Of this number, almost 17 million paid more than 50 percent of their in-
come to cover their housing expenses.*!

The burden of housing expenses can have devastating consequences,
especially for low-income families. According to the Harvard report,
47 percent of households in the bottom-income quartile paid more than
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30 percent of their limited income on housing.** After paying for their hous-
ing, families with children in this income bracket have on average “just
$257 a month left over for food, $29 for clothing, and $9 for health care.
With food and energy costs climbing, these households will have less to
spend on bare necessities.”* The Harvard study noted that the current
housing slump has not made it easier for low- and moderate-income fami-
lies to secure affordable housing.** According to the report, “[t]o bring af-
fordability back to its level in 2000 would take some combination of large
price declines, interest-rate reductions, rent deflation, and unprecedented
real income growth.”#

Chicagoans face many of these same challenges.* The Chicago Rehab
Network, a coalition of local development organizations, reported that
in 2007 more than 41 percent of mortgaged homeowners paid more than
35 percent of their monthly income to own their homes, and more
than 43 percent of renters paid more than 35 percent of their income for
their housing.” Between 2001 and 2007, the median home price in Chicago
rose 41 percent, but the local median income increased by only 7 percent.*

In January 2009, Chicago released its Five Year Affordable Housing Plan
for 2009-2013, noting that “the economy has affected [the city’s] affordable
housing efforts in a number of negative ways”:

Rising unemployment, foreclosures, and condo conversions have increased
the demand for affordable housing, especially rental housing. Rising food
and fuel prices make it even harder for families to pay the rent or mortgage.
Rising prices and slow tax collections have left the city, state and federal
governments with less money for affordable housing programs.*

Thus, just at the time when more families than ever may need financial
help to afford their housing expenses, Chicago is less able to provide as-
sistance.

B. The Response: Creating and Preserving
Affordable Housing Opportunities

Despite these government funding challenges, Chicago’s five-year plan
includes a commitment to invest $2 billion to assist in the creation, reha-
bilitation, or preservation of more than 50,000 units of affordable housing.*
Although the plan describes affordable rental property as the city’s top pri-
ority for the next five years, Chicago aspires to provide homeownership
assistance to 8,000 units in the next five years.”!

In an effort to make homeownership affordable to more families, Chicago
and local governments often provide financial support through down pay-
ment assistance or a similar cash outlay.®® This one-time investment often
allows low- and moderate-income families to buy residences in established
and gentrifying neighborhoods with good jobs, schools, and community
resources while enjoying the other benefits of homeownership.>

In order to protect the public investment and ensure continued afford-
ability, local governments attempt to recoup the initial subsidy when the
owner sells the home.* Through various mechanisms, including CLTs, deed
restrictions, limited equity cooperatives, and shared equity mortgages,
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homeowners and communities share the increased value of the homes.*
These strategies preserve and increase the value of the subsidy.* The mech-
anisms can be categorized as “investment retention strategies.”*

1. General Investment Retention Strategies

Investment retention strategies work by balancing the equity interests of
a home buyer with the ongoing affordable housing needs of a community.>®
For home buyers, investment retention strategies provide access to homes
they could not otherwise afford.”® Homes purchased through these subsi-
dized programs provide nearly all the benefits of traditional homeowner-
ship, including stable housing; an incentive to participate and improve the
neighborhood; and, perhaps most importantly, the opportunity to build
wealth through the appreciation in value of the homes.®’ This potential
increase in equity is limited, however, because it is shared with the com-
munity through mechanisms that either require repayment of the finan-
cial assistance or limit the resale price of the properties.® For communities,
investment retention strategies ensure the ongoing affordability of hom-
eownership for local workers and their families, protect the stock of afford-
able homes against the threat of conversion to market price, maintain the
benefits of inclusionary zoning so that affordable units remain affordable,
and increase the value of the initial public investment in affordable housing
by “sharing” any increase in equity with the homeowner and reinvesting
that share by lowering the purchase price for the next buyer.**

Investment retention mechanisms are designed to preserve the initial
public investment in affordable housing by placing limits on the resale of
subsidized affordable housing.®® As described by community development
and affordable housing consultant Jeanne Goldie Gura, communities must
choose one of two broad strategies to recoup the investment for future use:
restrictions can attach to the cash or attach to the unit.**

When the restriction “attaches to the cash,” a home buyer must return
the investment when the home is sold, often along with a share of any
realized appreciation in the home.® The primary example of this approach
is the shared appreciation loan or mortgage, which requires repayment of
the initial subsidy plus a portion of the increase in the home value upon
its sale.’® The returned cash is available to support another home buyer to
purchase a different home.®

When the restriction “attaches to the land,” the specific home is desig-
nated as permanently affordable.®® The subsidized home buyer must abide
by restrictions upon the resale of the home and land.® The restrictions
typically limit the resale price of the home and the income level of the pur-
chaser.”® Subsidies that attach to the land are the focus of the remainder
of this article because both the ground leases of the traditional CLT and
the deed restrictions employed by the Chicago CLT are subsidy-retention
strategies that attach to the land and limit the subsidized home buyers’ op-
portunity to sell their homes.
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2. Traditional CLTs

Advocates of CLTs often trace the origins of the CLT and shared own-
ership approaches to ancient models of social ownership such as Native
American practices and rural utopian experiments.” But according to at-
torneys Julie Farrell Curtin and Lance Bocarsly, CLTs “are a relatively new
arrival on the affordable housing scene.””* Civil rights leaders established
the first CLT in rural Georgia in 1968.” The CLT leased its land to impov-
erished sharecroppers, who could own homes upon and farm the land.”
Other rural communities, such as resort towns in the western United States,
have used CLTs to ensure affordability in markets with expensive land and
a limited supply of housing.”

But most CLTs have been established in urban and suburban areas,
where, like the resort towns, the market forces of high prices and low sup-
ply limit the housing opportunities for low- and moderate-income resi-
dents.” In 1980, the first inner-city CLT was established in Cincinnati in
order to stave off impending gentrification of low-income neighborhoods.”
In the 1990s and early 2000s, community leaders formed dozens of CLTs
throughout the nation in response to the threat of rising home prices.”

The history of CLT advocacy and literature begins with the influential
The Community Land Trust: A Guide to a New Model for Land Tenure in America
(Guide), published in 1972 by the International Independence Institute.®
Its successor organization, the Institute for Community Economics, pub-
lished the Community Land Trust Handbook (Handbook) in 1982% and the
Community Land Trust Legal Manual (Legal Manual) in 1991.82

These publications were so influential to the understanding of the CLT
structure that their approach to the CLT served as the foundation for federal
legislation.®® According to John Emmeus Davis, the Institute for Community
Economics” “refinement of the CLT model was enshrined in federal law in
a definition approved by Congress” in 1992.% The statutory definition of
a CLT, found in the Cranston-Gonzalez National Affordable Housing Act,
succinctly and accurately describes the most relevant structural aspects
of the model.* Because the definition clearly captures the most important
components of the traditional CLT, it is included here in its entirety:

For purposes of this section, the term “community land trust” means a com-
munity housing development organization . . .—

(1) thatis not sponsored by a for-profit organization;
(2) that is established to carry out the activities under paragraph (3);
(3) that—

(A) acquires parcels of land, held in perpetuity, primarily for convey-
ance under long-term ground leases;

(B) transfers ownership of any structural improvements located on
such leased parcels to the lessees; and

(C) retains a preemptive option to purchase any such structural im-
provement at a price determined by formula that is designed
to ensure that the improvement remains affordable to low- and
moderate-income families in perpetuity;



342 Journal of Affordable Housing Volume 18, Number 3 Spring 2009

(4) whose corporate membership that is open to any adult resident of a
particular geographic area specified in the bylaws of the organiza-
tion; and

(5) whose board of directors—

(A) includes a majority of members who are elected by the corporate
membership; and
(B) is composed of equal numbers of (i) lessees pursuant to para-
graph (3)(B), (ii) corporate members who are not lessees, and
(iil) any other category of persons described in the bylaws of the
organization.®

The key provisions in this definition are the heart of the traditional CLT

model: land ownership, ground leases, resale restrictions, and democratic
governance.

3. The Chicago CLT

Riding the wave of urban land trust creation, the Chicago CLT was es-
tablished in 2006 to address the need for affordable housing in the city of
Chicago.” At its founding, city officials proclaimed that Chicago was “the
first big city to create a citywide community land trust.”*

In the past, Chicago provided subsidies directly to low- and moderate-
income home buyers through “soft second” mortgages.* When sub-
sidized home buyers sold their homes, they had to repay these loans.”
The funds could then be used to support another home buyer.” In other
words, the subsidy attached to the cash. However, as described by Rick
Jacobus and Michael Brown of Vermont’s Burlington Associates, “the af-
fordable unit was lost and, because of rapid appreciation and increasing
development costs, recaptured funds were insufficient to cover the cost of
a new affordable unit.”*? In response, the city explored options for perma-
nent affordability.”

The city began investigating the usefulness of the CLT approach in
2004.°* The Chicago Department of Housing® hired CLT experts from Bur-
lington Associates to consult in the exploration and convened an advisory
group of local housing experts.” Together, the group explored numerous
options, including the formation of multiple neighborhood-level CLTs.” In
the end, the city and its advisers concluded that a single, citywide CLT
would be the most efficient and effective means to preserve long-term af-
fordability of subsidized homes.” The advisory group hoped that the city-
wide CLT would increase the scale and pace of CLT housing development,
standardize the legal documents and resale formula, fairly distribute CLT
housing throughout the city, and eliminate inefficient duplication of effort
and expense.”

The Department of Housing, with a small $15,000 grant from the Mac-
Arthur Foundation, began to organize the Chicago CLT.'® The city coun-
cil passed the ordinance to establish the Chicago CLT in 2006, creating
a nonprofit organization that is now housed and staffed by the Depart-
ment of Community Development.'™ With an additional $396,000 from
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the MacArthur Foundation to support its first years of operation,'” the
Chicago CLT began accepting homes into the program in 2007.'%

Through the Chicago CLT, Chicago hopes to retain its investment in af-
fordable housing and create a “permanent pool of ownership opportuni-
ties for working families.”!** Chicago’s investment in affordable housing is
substantial: through federal, state, and local funding, the City of Chicago
has provided more than $4 billion to create and preserve affordable hous-
ing since 1989.1%

If the founders of the Chicago CLT utilized the traditional CLT model,
the public investment in affordable housing would be protected by owner-
ship of the land upon which affordable housing was built. Interestingly,
when Chicago Mayor Richard Daley publicly announced the formation of
the Chicago CLT in late 2005, the accompanying press release described the
Chicago CLT as a traditional CLT: “Under the CLT, the land beneath a home
is leased to the homeowner through a long-term renewable ground lease.
When the homeowner decides to move, he or she can sell the home for an
amount determined by the resale formula set forth in the ground lease.”*%

At some point after this press release but before beginning operations,
the Chicago CLT decided to abandon the traditional model. Today, the Chi-
cago CLT does not own land and instead ensures continued affordability
through deed restrictions.!”” The deed restrictions limit the resale price of
subsidized owner-occupied homes.!® The Chicago CLT manages and over-
sees the enforcement of these deed restrictions.'”

Chicago is not the first community to use deed restrictions to preserve
affordability.""* And it is not the first to do so under the auspices of a CLT."!
The Chicago CLT, however, does not plan to own land at all, which is an
unusual choice for an organization calling itself a land trust. The Chicago
CLT is counting on the effectiveness of deed restrictions, which it claims
“work([] like the ground lease to maintain long-term affordablility.”*!2

The following sections analyze whether long-term deed restrictions do
indeed work like ground leases. Based in part on the Chicago CLT’s own
analysis of the issues, the following sections explore in detail the decision
to use deed restrictions."® Sections III and IV describe the organizational
and ownership structures of the traditional CLT and the Chicago CLT and
investigate the practical and legal consequences of each.

III. The Traditional CLT and Ground Leases

A. The Structure of the Traditional CLT
and Ground Leases

As noted above, the statutory definition of the traditional CLT captures
the four most relevant structural aspects of the model: land ownership,
ground leases, resale restrictions, and democratic governance. These key
characteristics are a part of every traditional CLT."**

First and foremost, a traditional CLT holds land in trust.' To justify per-
petual ownership, advocates for traditional CLTs argue that because land is
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a finite resource, it should be protected and held in trust for the long-term
benefit of the people who occupy and use it."*® For a traditional CLT to be
successful, it must have either opportunities to purchase affordable parcels
of land or significant financial resources to obtain expensive land. In some
cases, a traditional CLT will purchase bargain-priced dilapidated proper-
ties in low- and moderate-income neighborhoods, intending to restore or
replace the existing homes."” But in communities where CLTs are most
often needed, land is scarce and prices are high."® Traditional CLTs must
therefore rely upon multiple strategies to acquire land, including donations
of land from government or private parties, inclusionary zoning require-
ments, eminent domain, or various financing schemes.'

Second, the traditional CLT enters into ground leases with eligible low-
and moderate-income home buyers. These qualified households lease the
land and purchase any house that sits upon the land.’* The lease gives the
home buyer the exclusive use of the land and the house.’ In a traditional
CLT, the lease term is ninety-nine years.'” The house and the lease can be
passed by inheritance or bequest to certain family members at death.'”

Third, the traditional CLT imposes resale restrictions upon the home-
owners who hold the ground leases. The ground lease itself is the legal
tool that ensures affordability under the traditional CLT model.’** The CLT
ground lease typically includes the following restrictions: (1) the home
must be occupied by the low- or moderate-income owner,'” (2) the CLT
must retain a preemptive right to purchase the home if and when the owner
chooses to sell,'* and (3) the resale price of the home must be calculated by
a defined formula to ensure affordability.’”” Through these provisions, the
ground lease ensures that CLT homes will continue to be available for eli-
gible households. The restrictions limit the equity available to the sellers
but retain and recycle the public investment in affordable housing.

Finally, the traditional CLT operates as an organized legal entity to own
the land that is held in trust. In most cases, the CLT is a distinct nonprofit
corporation that qualifies as a tax-exempt organization.'?® Nearly all tradi-
tional CLTs are membership organizations, with membership open to any
adult who lives within the geographic area of the CLT."® Members elect a
governing board, which is typically required by the organization’s bylaws
to represent three distinct groups: (1) homeowners who lease land from
the CLT; (2) local residents who do not own CLT homes; and (3) local gov-
ernment officials, lenders, funders, and developers who are “presumed to
speak for the public interest.”*** This structure, referred to as the tripartite
board, promotes democratic participation by all three constituencies to en-
sure that all concerns can be raised and addressed.""

Advocates for the traditional CLT recognize that dual ownership, with
the CLT owning the land and the home buyer owning only the house,
differs greatly from the historical land tenure model in America.”®? In the
International Independence Institute’s influential 1972 Guide, the authors
justified this new approach by explaining that in the nineteenth century,
private ownership of land contributed to high productivity and personal
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independence.'® Today, however, due to the concentration of land owner-
ship and the corporate control over more and more property, the system
of private ownership leads to great inequity: “Middle-income families, as
they attempt to purchase their homes, are forced to pay inflated prices, and
the poor, as always, are almost totally excluded.”***

Despite this departure from the historical land tenure model, the au-
thors of the Institute for Community Economics” Legal Manual argue that
the traditional CLT structure is “true to the popular vision that fuels the
American reverence for private property.”*> The traditional CLT model,
by this account, rewards the efforts of CLT homeowners for their invest-
ment and continued improvement in the house but does not allow them to
reap the benefits of unearned, speculative increases in land and property
prices.”® Instead, the traditional CLT, which owns the land and makes the
housing affordable in the first place, can continue to offer long-term afford-
ability by retaining the value of any unearned appreciation for the benefit
of low- and moderate-income home buyers.'*

B. The Legal and Practical Benefits of the Traditional
CLT and Ground Leases

In the last forty years, dozens of communities have established CLTs
and have adopted the traditional model of land ownership and ground
leases.” The following explores the strengths of this approach to afford-
able housing preservation.

1. Ground Leases Allow Permanent Ownership
and Control of the Land

As described by the Institute for Community Economics in the Hand-
book, “[w]hen land, housing, and commercial developments are offered for
sale, they are subject to a market which recognizes only the potential for
profit, not the needs of the people whose security depends on this land
and property.”'® By retaining ownership of the land, the traditional CLT
removes it from the speculative market and ensures ongoing community
access and control.'® Additionally, the community retains any unearned
increased value of the land, i.e., the equity created by market forces or by
the development efforts of the entire community.'*

The traditional CLT balances the interests of the occupant leaseholder
and the community by providing both secure, long-term homeownership
opportunities and democratic land use control for future development.!#
According to the Institute for Community Economics, this model can
help communities “avoid the score of ‘public versus private” or ‘owner
versus regulator’ controversies that often paralyze” land use planning.!*
By retaining title to the land permanently, the traditional CLT serves as
an effective vehicle for community participation in the planning, devel-
opment, and future use of the scarce commodity of land. It does so by
removing land from the market and no longer treating it as a commodity
atall.
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2. Ground Leases Are Flexible and Effective Instruments

The traditional CLT ground lease term is ninety-nine years, and, in most
instances, the lease is renewable.'* The long-term nature of the traditional
CLT lease allows the leaseholders to enjoy nearly all of the rights of land
ownership throughout their lifetimes.'*5

The fact that ground leases are renewable distinguishes them from deed
restrictions. Unlike the Chicago CLT’s deed restrictions, which run with the
land but are limited in time and are not renewable, the ground lease can be
renewed with each subsequent traditional CLT home buyer.'* The ground
lease can transfer to assumed heirs and beneficiaries, and if it is, the lease
can be renewed at the end of its ninety-nine-year term."*” The combination
of the renewable lease and permanent title to the land provides two strong
mechanisms to ensure community control and ongoing affordability for
low- and moderate-income homeownership.'*

C. The Legal and Practical Risks of the Traditional
CLT and Ground Leases

Despite their prevalence, the traditional CLT and the reliance upon
ground leases are not without challenges, including challenges based both
upon perceptions and upon the law.

1. Ground Leases May Face Financing Hurdles

The first practical challenge faced by a traditional CLT and by potential
homeowners is the unwillingness of lenders to finance a home purchase
for a house but not the land upon which it sits.!* They may worry about a
security interest that resides in a house but not the land."™ Lenders simply
may be unfamiliar with the concept of the CLT and the dual ownership
of the home buyer, who is borrowing to purchase the house, and the CLT,
which retains ownership of the land.*!

In a typical home mortgage scenario, lenders can place a lien on both the
home and the land.™ If a lender is forced to foreclose, it can take owner-
ship of both."® With a traditional CLT, however, a lender can only foreclose
upon the house.’™ Lenders may be concerned by their ability to repossess a
house that sits upon land owned by the CLT." Additionally, banks may be
concerned about the nature of the lease itself.'** Any security interest in the
house may be jeopardized by termination of the lease.””

In response to lenders’ concerns, advocates for traditional CLTs point to
commercial leases and lenders” willingness to finance the construction and
purchase of business facilities, even when the owners of these facilities do
not own but instead lease the land.' For commercial leases, “the lender
takes a lien on the property owned by the borrower, including both the
building and the borrower’s interest in the ground lease.”'* As long as the
ground lease is long-term and provides recourse for the lender in case of
default, lenders have demonstrated their comfort with dual ownership in
the commercial context.'® Through education and outreach to lenders, CLTs
may be able to convince them to lend to residential homeowners as well.*®!
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2. Ground Leases May Create Second-Class Homeownership

Just as lenders balk at the notion of split ownership of land and homes,
purchasers may also hesitate to purchase a house without land.'** In order
for a traditional CLT to be successful, home buyers must be convinced that
their purchase of a house, without the land upon which it sits, is a wise
investment.'®® In addition to this financial calculation, these home buyers
must overcome any initial gut reaction that owning a house without land
is not true homeownership.'** For instance, when a traditional CLT was
established in the Dudley Street neighborhood in Boston in the early 1990s,
“the community land trust was a confusing concept to most people. Many
wondered if people would really be owning their own homes if they [did
not] own the land.”*® Comparing themselves to mainstream unsubsidized
home buyers, purchasers of traditional CLT homes may consider theirs to
be “second class” homeownership.'%

Some advocates for low-income home buyers have also voiced this con-
cern.'” They argue that “the resale restrictions which function to maintain
affordability” in CLTs and similar models of affordable housing “also func-
tion as equity restraints for homeowners[,] . . . creating homeownership for
low-income people which is inherently second class.”'*® A traditional CLT,
according to these critics, does not allow subsidized home buyers to own
their land and sell it for a profit and thus “denies equity to those most in
need of economic opportunity.”*® Organizers of traditional CLTs under-
stand these criticisms but argue that the subsidized home buyers’ desire to
increase their personal income through equity is outweighed by the com-
munity’s desire to maintain affordable housing for future generations of
home buyers.'”

3. Ground Leases May Expose the CLT to Liability

The traditional CLT retains ownership of the land and, in doing so, may
also retain responsibility for any legal liability incurred upon the land.'”*
Landlords are increasingly responsible for injuries that occur upon their
leased land.'? Advocates for the traditional CLT recognize that “modern
landlord tenant law has made the landlord in a typical residential situation
much more responsible for the condition of the premises [than in the past]
and, in some situations and jurisdictions, has prohibited the landlord from
shifting some risks to the tenant.”'”

Traditional CLT advocates argue against this trend in property law by
pointing to the long-term ninety-nine-year lease and argue that under
traditional common law approaches to property, the “CLT as lessor prob-
ably should not be under any obligation to anyone for conditions that de-
velop on the premises after the tenant is in possession.”'” Illinois case law
supports this application of the common law. For instance, in the recent
Illinois case of Klitzka ex rel. Teutonico v. Hellios, plaintiffs attempted to sue a
landlord after they were bitten by the tenant’s dog.'”” The court dismissed
their claim, citing “traditional common law” and cases holding that when
a landlord gives up control of property to the tenant, the landlord cannot
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be held liable for the dangers or defects on the property.””® Unless a CLT
is aware of defects at the time when the lease is signed, the tenant home-
owner is likely to be liable for any subsequent legal claims, and the CLT
will not be liable.””

Thus, the legal risks of the traditional CLT appear minimal. The real
weakness of the traditional CLT model appears to be a matter of percep-
tion: lenders and home buyers are unfamiliar with the concept of dual own-
ership and may not be willing to participate. This unfamiliarity, however,
should not be considered a crushing blow to the traditional CLT model. As
more communities begin to use the CLT strategy, home buyers and lenders
may begin to appreciate this approach and overcome their discomfort and
embrace the long-term stability that CLTs create.'”®

IV. The Chicago CLT and Deed Restrictions

When affordable housing advocates in Chicago explored the creation
of the Chicago CLT, they were open to the possibility of creating a tradi-
tional CLT that would retain permanent ownership of the land and ensure
ongoing housing affordability through ground leases.””” However, after ex-
ploring the advantages and disadvantages of the use of ground leases, the
founders of the Chicago CLT chose to use deed restrictions instead.’®® Sec-
tion IV analyzes this choice.

A. The Structure of the Chicago CLT and Deed Restrictions

Of the four elements of the traditional ground lease described above
(land ownership, ground leases, resale restrictions, and democratic gover-
nance), the Chicago CLT utilizes only restrictions and governance. For gov-
ernance, the Chicago CLT has adopted the traditional tripartite model.’!
The Chicago CLT is technically a separate nonprofit organization, although
it is staffed and housed by the Department of Community Development.'®
As in the traditional model, the board includes housing experts and local
residents; and once the Chicago CLT includes more than 200 homes, the
board will include CLT homeowners as well.'$3

The Chicago CLT owns no land and therefore has nothing to lease.
Consequently, the Chicago CLT probably should not be called a CLT.
Nonetheless, the Chicago CLT uses deed restrictions to accomplish the
same subsidy-retention goals as the traditional CLT."* According to its
own literature, the Chicago CLT

keeps homes affordable by signing a long-term affordability agreement,
called a Deed Covenant, with the homeowner at the time of purchase.
Through the Deed Covenant a homeowner agrees to resell the home to an-
other income-qualified buyer (or the [Chicago] CLT) for a maximum resale
price determined by a formula in the Deed Covenant. This formula allows
homeowners to earn a portion of the market appreciation while keeping the
price affordable for the next buyer. The Deed Covenant is recorded against
the property, prior to the first mortgage.'®
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Thus, unlike the traditional CLT, which relies upon contract and land-
lord law through the ground lease, the Chicago CLT relies upon exclusively
upon property law through the deed restrictions.

The deed covenant is not as simple as the above description might indi-
cate. Instead, it is a twenty-six--page document, plus eight additional ex-
hibits.'¢ Filled with legal recitals, definitions, and provisions, the essential
promise by the homeowner appears early in the document: “in consider-
ation” for the financial support provided to purchase the home, the home-
owner “intends, declares, and covenants that the following covenants,
conditions, rights and restrictions shall run with the land and shall bind
the Homeowner and shall inure to the benefit of, and be enforceable by, the
[Chicago] CLT.”" Through the deed covenant, the Chicago CLT protects
Chicago’s investment in affordable housing and ensures that housing re-
mains affordable citywide.'$

B. The Legal and Practical Benefits of Deed Restrictions

The founders of the Chicago CLT claim that deed restrictions “work like”
ground leases.'® The following explores the strengths and weaknesses of
this approach to affordable housing preservation.

1. Deed Restrictions Avoid the Challenge of Land Acquisition

One of the biggest practical hurdles that every traditional CLT faces is
the acquisition of land.” In their 2008 article praising CLTs, Curtin and
Bocarsly lamented the fact that “[d]ue to the high cost of real estate in many
parts of the country, CLTs have increasingly struggled to acquire land.”™"
The Chicago CLT does not intend to own land and therefore does not have
to address this challenge. The Chicago CLT can simply ignore the expensive
and time-consuming process of finding, financing, and purchasing land.

Instead, the Chicago CLT can protect the ongoing affordability of the
wide variety of homes that are created through city programs without own-
ing the land upon which they sit.!”> For example, Chicago provides financial
assistance through efforts such as the New Homes for Chicago and Chicago
Partnership for Affordable Neighborhoods programs, which provide down
payment assistance to eligible families."”® Through yet another local initia-
tive, the city can bring units into the Chicago CLT without spending any
cash. Chicago’s Affordable Requirements Ordinance requires certain new
multiunit developments to set aside 10 percent of the units as affordable
housing."* Developers are required to build these affordable units if they “re-
ceive a zoning change, purchase City-owned land, or are part of a downtown
Planned Development.”'* Thus, new affordable housing is created without
any cash outlay by the city. These affordable units are typically included in
the Chicago CLT and are therefore subject to the deed restrictions.'*

Because the Chicago CLT does not need to secure land, it should be able
to include more units of housing in the program for a much smaller cost.
For the price of down payment assistance to eligible households (or even
better, for the administrative effort of a zoning change), the Chicago CLT
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can restrict the future use of the units and ensure their ongoing afford-
ability for low- and moderate-income owners. This is perhaps the biggest
advantage that the Chicago CLT has over the traditional model.

2. Deed Restrictions Avoid Perceived
Second-Class Ownership

The attractiveness to potential buyers is another strength. As described
above, one practical weakness of the traditional CLT is the unwillingness
of home buyers to purchase a home but not the land upon which it sits.””
Low- and moderate-income households may qualify to purchase an afford-
able home with a traditional CLT but refuse to do so because they perceive
it to be second-class homeownership.'*®

Chicago CLT buyers do not face the concern of owning a house without
an ownership interest in the land upon which it sits. They own both the
property and the improvements; and in this way, this model seems to re-
flect the realities of traditional unsubsidized homeownership.

Although home buyers of Chicago CLT properties may appreciate the
fact that they own land (and may therefore be more willing to purchase a
Chicago CLT property), in reality theirs is also a form of second class home-
ownership. They are not free to sell the house at market price.'” They cannot
sell to anyone whose income is too high.?® They cannot use their home and
land as a speculative investment to increase their personal wealth.”! Prac-
tically speaking, the Chicago CLT owner and the traditional CLT owner
face the same decision: whether to accept the assistance of the CLT when
purchasing their homes (and therefore accept the resale restrictions placed
upon the homes) or to refuse the assistance of the CLT and potentially lose
their only opportunity to own their own homes.

3. Deed Restrictions Offer Simpler Structure
and Easier Financing

As described above, securing financing for traditional CLT homes can
be a tricky, though not insurmountable, obstacle.* Lenders may be con-
cerned by the dual ownership of the land and the house and may be less
willing to finance the purchase due to concerns about their security interest
in the property.2®

The Chicago CLT model does not face this challenge. When income-
eligible buyers purchase properties from the Chicago CLT, they buy both
the land and the home.* Although both are subject to resale restrictions,
lenders are presumably more comfortable with financing purchases where
they have a security interest in not only the house but the land as well.
The bank can account for the deed restrictions when it considers the risk
involved in the loan but can rest more easily knowing that it can foreclose
upon both the house and the land.

However, as explained below, the fact that the bank has security inter-
ests against both the house and the land may also be one of the biggest
weaknesses of the Chicago CLT’s use of deed restrictions.
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C. The Legal and Practical Risks of Deed Restrictions

Homes in Chicago neighborhoods are being boarded up due to foreclo-
sures.?® What would happen if a Chicago CLT home was foreclosed upon?
Would the house and the land both be lost from the stock of affordable
housing? In addition to this practical risk of foreclosure, long-standing te-
nets of property law may jeopardize the effectiveness of deed restrictions. If
strictly enforced, two traditional rules of private property, the rule against
perpetuities and the rule against unreasonable restraints on alienation,
might challenge the Chicago CLT’s use of deed restrictions. The following
analysis considers these practical and legal concerns in light of applicable
Illinois law.

1. Deed Restrictions May Not Protect Against Foreclosure

As described in the previous section, ease of financing is one of the pos-
sible advantages to using deed restrictions alone instead of ground leases.?*
The flip side to this benefit is the resulting risk of foreclosure. One of the
primary risks of the Chicago CLT’s decision to forgo land ownership and
instead utilize deed restrictions is the possibility that the owner of a Chi-
cago CLT property will run into financial difficulty and lose the property
through foreclosure. Because the Chicago CLT does not own the land, this
is a real disadvantage.

The Chicago CLT recognizes and understands this risk.?” While plan-
ning the structure of the program, the Chicago CLT considered its options
in such an event.”*® The Chicago CLT could try to enforce the resale re-
strictions against the banks, including the price and income constraints.*”
However, if lenders believe that they will be forced to deal with covenants
against the land in the event of foreclosure, they may refuse to loan to
Chicago CLT home buyers in the first place.’® The Chicago CLT eventu-
ally decided to risk foreclosure against Chicago CLT homes and land, and
may be forced to choose whether or not to enforce the restrictions against
lenders.*"! The Chicago CLT attempts to minimize this risk by educating
and supporting homeowners to ensure that as few owners as possible face
the threat of foreclosure.?'? Yet this practical risk remains for those home-
owners who are unable to keep up with their home loan obligations, and
the Chicago CLT will inevitably lose some properties to foreclosure.

2. Deed Restrictions May Violate the Rule Against Perpetuities

When communities first used CLTs and resale restrictions to preserve
the affordability of housing, legal scholars identified traditional property
laws that might jeopardize their enforceability.?’* One such law is the rule
against perpetuities.? The rule against perpetuities, in its traditional form,
holds that “[n]o interest is good unless it must vest, if at all, not later than
twenty-one years after some life in being at the creation of the interest.”**

The Chicago CLT’s right of first refusal may violate the traditional rule
against perpetuities.”’® Because the Chicago CLT retains the right to pur-
chase the deed-restricted property and because this right to purchase may
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be exercised more than twenty-one years after a life in being at the creation
of the deed restriction, it technically violates the rule.’” A court that strictly
enforces the rule against perpetuities could strike down the deed restric-
tion, eliminating one of the Chicago CLT’s most important strategies for
retaining the affordability of the land and home.

Courts in Illinois have struck down similar preemptive rights to repur-
chase or rights of first refusal. In Martin v. Prairie Rod & Gun Club, the court
ruled that “[g]enerally, the rule against perpetuities has been applied to pre-
emptive rights of first refusal as well as to the typical option.”*® In Martin,
the plaintiffs sought to enforce the right of first refusal that their ancestors
had negotiated at the sale of the family farm.?® The preemptive right re-
quired that “if (the defendant) shall wish to sell all the (farm) or any part
thereof, then (the defendant) promises to give to the heirs (of the sellers) the
option to purchase said lands or any part thereof.”?* The court struck down
this right of first refusal, noting that “the doctrine and the public policy of the
rule against perpetuities are well entrenched and difficult to overcome.”?

The rule against perpetuities can be overcome, however, when the pur-
pose of the future right to property is charitable.”> Although this exception
was created for estate planning purposes through charitable trusts,” the
logic of the exception may apply to the Chicago CLT’s deed restrictions and
option to purchase.”” Here, the right of first refusal can only be exercised
by the nonprofit, tax-exempt Chicago CLT, and the reason for exercising
the right of first refusal is to ensure that property remains affordable for
low- and moderate-income families. A court may treat this as a charita-
ble purpose that deserves to be exempt from the rule against perpetuities.
However, no court has yet so held.

The drafters of the Chicago CLT deed covenant may have recognized
the risk that the right to purchase may violate the rule against perpetuit-
ies.” The deed restriction includes the following provision:

If any such option or right shall be construed to be subject to any rule of
law limiting its duration, the time period for the exercising of such option
or right shall be construed to expire twenty (20) years after the death of the
last survivor of President George W. Bush as of the execution date of this
Restrictive Covenant.?

If a CLT homeowner convinces a court that the resale restrictions violate
the rule against perpetuities, this “savings clause” should rescue the deed
restrictions in cases where the period of perpetuities has not yet expired.
However, if it has been more than twenty years since the death of the mea-
suring life, CLT homeowners may be able to sell their homes and land at
market prices, enjoying a windfall themselves and removing the properties
from the stock of affordable housing in Chicago.

3. Deed Restrictions May Violate the Rule Against
Restraints on Alienation
Just as the long-standing rule against perpetuities limits remote future
interests, the common law also disfavors restraints against alienation of
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property.?” A restraint on alienation is any restriction or provision that “pre-
vents or discourages” owners of property from disposing of their property
“at all or from disposing of it in particular ways or to particular persons.”?*
Thus, the Chicago CLT’s deed restrictions, which limit both the price at
which owners may sell their properties and the incomes of those to whom
the owners may sell, are undoubtedly restraints upon alienation. The ques-
tion, then, is whether the restraints are void because of the general rule
against such restrictions or instead may be exempt from the common law
rule under current Illinois law.

Illinois courts, like those in many other states, disallow restraints on
alienation exceptin rare circumstances. As described by the court in Baker v.
Loves Park Savings & Loan Ass’n, owners of property have the right to con-
vey their land as they see fit, based on public policy and the effort to
promote free commerce and the improvement of property while avoid-
ing the concentration of wealth. The court held that “as a general rule,”
any restraint on alienation is contrary to the public policy concerns.?®
The court in Baker continued: “Consequently, only where a restraint in
alienation is reasonably designed to attain or encourage accepted social
or economic goals, will it be sustained.” The court ruled that “the cru-
cial inquiry should be directed at the utility of the restraint as compared
with the injurious consequences that will flow from its enforcement. If ac-
cepted social and economic considerations dictate that a partial restraint
is reasonably necessary for their fulfillment, such a restraint should be
sustained.”*?

The issue, then, for the Chicago CLT is whether its resale restrictions
are necessary to fulfill accepted social and economic goals. In order to be
sustained, each of the numerous deed restrictions set forth by the Chicago
CLT must be reasonably necessary to achieve accepted social or economic
goals. The price formula, the purchaser’s income, and the right to repur-
chase must each be necessary to preserve the affordability of the land and
home in order to be valid restraints upon the otherwise free ability to sell
and dispose of the Chicago CLT properties.

As an example, the right to repurchase or right of first refusal has been
subjected to the “reasonably necessary” test. Based upon case law in Illinois,
the right to repurchase may survive judicial scrutiny. In Wolinsky v. Kadison,
an lllinois appellate court ruled that a condominium board may exercise
a right of first refusal, but it must do so reasonably.”' For condominium
associations, the accepted social or economic goals that justify a right to
repurchase include the “protection, preservation, or proper operation” of
the condominium properties.”?

The Chicago CLTs can likely justify the deed restrictions as reason-
ably necessary to achieve accepted social or economic goals. As proof that
resale restrictions have fit this criteria, the traditional CLT, including its
resale restrictions, has been recognized in state statute.”® The Illinois Af-
fordable Housing Planning and Appeal Act codifies the definition of a CLT
in Illinois law:
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Alocal government may create a community land trust, which may: acquire
developed or undeveloped interests in real property and hold them for af-
fordable housing purposes; convey such interests under long-term leases,
including ground leases; convey such interests for affordable housing pur-
poses; and retain an option to reacquire any such real property interests at a
price determined by a formula ensuring that such interests may be utilized
for affordable housing purposes.”*

Although the Chicago CLT does not meet this definition in its entirety
because it does not own land, the option to acquire the property for the
purpose of ongoing affordability is the same. Because Illinois statute allows
resale restrictions for the purpose of preserving affordable housing, the
Chicago CLT’s restraints likely qualify as reasonably necessary to achieve
accepted social or economic goals.

Although the trend to allow reasonable restraints on alienation cer-
tainly favors the Chicago CLT’s decision to utilize deed restrictions, the
risk remains. After all, this is only a trend and could be reversed if courts
so choose. A single lawsuit brought by a deed-restricted owner and repre-
sented by persuasive counsel before an old-fashioned judge or sympathetic
jury may jeopardize the entire structure of the Chicago CLT by eliminating
the enforceability of one or all of the deed restrictions. The same lawsuit
would likely have a negative impact on a traditional CLT as well, abolish-
ing its ability to enforce resale price restrictions or repurchase agreements.
At least with a traditional CLT, however, the community organization
would retain full ownership of the land.

V. Conclusion

Unstable housing was the root of the current economic recession, and the
eventual recovery may rely heavily upon restoring the housing market.”
And, undoubtedly, the federal government will invest substantial financial
resources into affordable housing as part of the economic stimulus effort.?*
Out of the current chaos, communities have the opportunity to create per-
manent housing affordability for generations of homeowners.

In the end, Chicago’s decision to abandon the traditional CLT model of
ground leases in favor of deed restrictions was a matter of analyzing risk
and balancing priorities. Every community that investigates the possibility
of creating a CLT will likely weigh the risks and benefits of various ap-
proaches, including the issues of enforceability, flexibility, public percep-
tion, overall costs, and long-term effectiveness. The Chicago CLI’s eventual
choice may serve as a model for communities around the nation that are con-
sidering their options for preserving the affordability of their local housing.
In the current economic environment, with a great need for ongoing hous-
ing price stability yet a scarcity of financial resources, Chicago’s decision to
deed restrictions rather than ground leases may be the wiser choice.

The traditional CLT does have advantages. In terms of flexibility, the
ground lease is a useful instrument because it is renewable and transfer-
able. In terms of enforceability, if the restrictions were successfully chal-
lenged under the old rules against perpetuities or restraints on alienation,
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the traditional CLT would retain ownership of the underlying land, which
is a clear advantage over the deed restriction approach. And, for very-long-
term affordability, the ground lease is a better tool because (1) the lease can
be renewed and (2) the CLT retains ownership and can better control the
future use of the land.

To some degree, the current economic and housing climate mitigates
the traditional CLT’s greatest weakness: the cost of land acquisition. After
years of growth, property values have stagnated and fallen throughout the
nation.”” In many communities, housing and land are more affordable than
they have been in several years.?® Nationally, the average price of land and
homes decreased by 18.2 percent in 2008; and in Chicago, single-family
home prices decreased 14.3 percent.* Although this downturn gives a tra-
ditional CLT somewhat more buying power, this dip in prices does not
substantially increase the ability of a traditional CLT to purchase land. To
further weaken the purchasing power of the traditional CLT, the sources
of cash for the traditional CLTs have declined right along with the price
of housing. The tax revenue of local governments and the endowments of
local foundations have fallen, so the opportunity to purchase relatively af-
fordable land is negated by lack of funding to do so.*

Although the Chicago CLT decided to use deed restrictions well before
the current economic crisis, the weak financial system and the need for im-
mediate housing stabilization help to justify the Chicago CLT’s choice to
forgo land acquisition and rely exclusively on its deed covenant. By using
deed restrictions, the Chicago CLT can grow much more quickly than a
traditional CLT. Without the financial burden of land acquisition, the
Chicago CLT can place restrictions on the future use of hundreds, perhaps
thousands, of homes created through numerous city programs.

Many existing Chicago programs provide support to home buyers with-
out requiring municipal ownership of the land.?** With the federal stimu-
lus, many new programs are in the pipeline.?*> The NSP described in the
introduction is simply one of many new sources of federal support for
affordable housing in Chicago.?*® In order to maximize the impact of the
federal stimulus funding, Chicago should help as many home buyers as
possible and add as many properties as possible to the Chicago CLT. If the
Chicago CLT does so, the stimulus spending will do more than simply help
revive the economy. Through its unusual reliance on deed restrictions, the
Chicago CLT can ensure that the public investment will benefit low- and
moderate-income home buyers for decades to come.
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