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COURT REPORTER

Q. Raise your right hand please.  You promise to tell the truth the whole truth nothing but the truth so help you God.

THE WITNESS

A. I do.

Q. Thank you.

I am Maura Sullivan.  I’m a part of the plaintiff’s team.

I’m Jason Manning also representing the plaintiff August Bennaza.

Nathan Hinch representing the City of Kenilworth.

Kate Chapel, I’m defense attorney for Officer Smith.

I’m Dan Stringfield and I’m also defense attorney for Officer Smith.

Officer William Smith with the Kennilworth Police Department.

BY MS. SULLIVAN

Q. Uh, Officer Smith could you please give us your um full name please.

A. William H. Smith.

Q. And can you would you be able to give us your address?

A. 123 Main Street, Racine, Wisconsin, 79953.

Q. And what is your date of birth?

A. June 12, 1970.

Q. Approximately how tall are you?

A. I’m 6 ft. 5.

Q. And what is your weight?

A. About 250 lbs.

Q. Where did you go to high school?

A. I went to high school at Racine High School in Racine, Wisconsin.

Q. And did you graduate from high school?

A. Yes.  

Q. How about college.  Did you go to college?

A. I attended a two year associate program in Milwaukee uh completed that liberal arts.

Q. Okay.  And um how about your police academy training.  Did you go to school for police academy?  Or police academy?

A. Besides the training that they would give at uh at Kenilworth?

Q. Yes.

A. No, no. No.

Q. No?
A. They provided uh a a year long training program at the Kenilworth Police Department.  

Q. Could you describe um generally the training that goes into um training police at your department?
A. (clears throat) Uh as I said it’s a year long.  They first start you out for fitness making sure that your are able to do the beats.  Uh, you are pretty much on a continuing basis given opportunities to uh you you basically learn all the different skills an officer has to learn while uh performing his duties.  That includes um how to deal with, how to deal with citizens on a normal basis, how to deal with them for traffic violations.  Most of what Kenilworth police does is involving traffic violations, dealing with minors, dealing with intoxicated people, dealing with people under the influence of drugs.  Um, we are given that education pretty much continually during our training.
Q. Could you please describe um in particular the type of training that goes into the um traffic violations.  What are you trained to do?

A. Well we are trained to after stopping the motorist check their license plates.  See if they have any outstanding warrants, uh once that is done assuming they have not outstanding warrants, walk up to them address them politely but firmly.  Uh, get their license get their registration inform them of the traffic violations they have committed.  Uh, they do tell us to hear their side of the story if that needs to be done but usually it would end up being the issuance of the ticket and uh, or a warning.
Q. Okay.  Um, how do you what is involved in asking um the person for their license and registration?  How do you typically obtain um those documents?

A. Well, you go up to the driver’s side door, have them roll down their window.  Usually its just you go up to them and ask them, “May I see your license and registration please?”  Some officers may say, “How are you doing,” or something to that effect, that’s not something that is mandatory with the Kenilworth Police Department.

BY THE COURT REPORTER

Can all of you keep your voices up a little bit?

BY MS SULLIVAN

Q. Um, on the night in question uh, September 21, 2004, were you um employed by your current employer?

A. Yes.

Q. And can you restate again who your current employer is?

A. Kenilworth Police Department.

Q. Um, and what has been your length of occupation with that police department?

A. I have been with them for approximately seven years now.

Q. When you ask um when you ask the person for their your license and registration, um actually I’d like to back up.  Could you please describe uh the event that occurred on September 21?

A. I was driving north on Sheridan Street.  In noticed Mr. Bennaza’s car driving at an inconsistent speed.  He would speed up, slow down, go on the brakes for no reason.  He was swerving within his lane.  I chose to follow him for a few blocks.  At the corner of Sheridan and Kenilworth Avenue he ran a red light that gave me pretty reasonable suspicion that uh something was going on so I chose to stop him after the intersection.  (clears throat)  I ran his plates for outstanding warrants; there were none.  Got out of the car.  Approached the suspect’s vehicle.  He rolled down the driver’s side window, and I asked for his license and registration.  Mr. Bennaza was belligerent.  He was also pretty incoherent for the most part.  I didn’t hear much of what he had to say but uh he slowly managed to get his wallet out.  He started to get the license out.  He was having some trouble.  It was about that time when he was working on his wallet that I could smell a strong scent of alcohol on his breath.  I asked him if he had been drinking.  He replied but it was also more or less incoherent.  I asked him to get out of the vehicle uh which he did.  He was still holding his wallet.  I had him come back to the behind the car.  The space between where I was parked where he was parked by the middle of that area.  Uh, where I was going to perform a sobriety test on him; see if he was indeed intoxicated.  He was still having trouble with his wallet and by that time it seemed like he was getting kind of jittery.  Looked a little bit nervous, although he was still rather belligerent.  (clears throat)  His wallet it it seemed to that his wallet he got so jittery that his wallet looked like it was about ready to drop; he was about ready to lose control of it so I reached in and grabbed it as it was about ready to fall.  I took the license.  Gave him back his wallet.  I was looking at him at his license.  I had my license down probably around chest level.  Had the flashlight on his face brought it down to the license so I could check the license brought it back up and about that time Mr. Bennaza eyes widened a little bit and he started speaking a little bit higher tones.  He looked like he was about ready to lose his balance and actually in fact he did lose his balance.  He uh almost flipped over and tripped over the curb and landed in the uh drainage ditch next to the curb.  
Q. Okay. If I could back up and ask you a few more specifics about that.  Um, when you say he was belligerent what what um what do you mean by belligerent?

A. (clears throat)  It was mostly in what he had to say.  Um, again like I said a lot of it was incoherent but I could manage to get a few things out.  Um, “Do you know who I am?”  “You damn pigs, you can’t do this.”    He wasn’t particularly creative on what what he had to say but he I could tell that he was not uh he was not going to deal with me the way that a normal driver usually does when they are stopped by police officers.
Q. And were you were you irritated by this?
A. Well, I was probably no more irritated than a police officer would be at three in the morning uh chasing for someone who suspected to be driving under the influence.
Q. Um, and how long was your shift that day?  When you say three in the morning um, had you been how long had you been working that day?

A. I had an 8 to 8 shift; a 12 hour shift.  8pm to 8am.

Q. Thank you.  Is that your typical shift?

A. We rotate.  We rotate 12 hour shifts so sometimes I have 8 to 8.  We have 8 to 8, 12 to 12 and um, 3 to, I’m sorry, 2 to 2.

Q. What’s your favorite shift to work?
A. My favorite shift?

Q. Yes.

A. Probably the usual shift, 8 in the morning to 8 at night. Um, and I …

Q. What when you were working the shift um that night had you how how many days in a row were you working that shift?

A. How many days in a row …

Q. For instance had you worked the same shift that previous night?  Um, did you you know were you …

A. It they they they have you rotate.  Its you have uh three different shift days per uh per five days.  Uh, usually they try not to give you the same 12 hour shift twice in a row.   I believe the day before my shift was 12 to 12.  12 noon to 12 midnight.

Q. The day before was 12 noon to 12 midnight?

A. September 21st which which day was that?

Q. September 21st was the night in question.

A. What what day of the week was that?

Q. Um, 2004.  I’m not sure.  What, um a Monday.  Okay.

A. In that case, I did not work on Sunday and Saturday.  I had 12 noon to 12 midnight.

Q. On Monday?

A. Monday was my 8pm to 8am.

Q. Okay.

A. Saturday I was working from 12 noon to 12 midnight.  Sunday I did not work.

Q. Okay.

Um would you say your reaction would have been different had this occurred at maybe 2 in the afternoon on Saturday when you worked?  When you had suggested that you know your your reaction was pretty typical for a 3am you know stopping someone at 3am which ….  Is that a typical reaction?

A. It it it’s hard to say.  Um, when when dealing with people who I suspect are intoxicated driving under the influence you’re taught that pretty much every situation is unique.  You have to know how to deal with a lot of unexpected issues when they arise so I couldn’t say.

Q. Um, but were you tired at the time that you stopped?

A. Not terribly.  Not terribly.

Q. Um, stressful job?

A. Not as stressful as a police officer in Chicago.  Um, every job has some stress.  This one has its stresses.  Uh working traffic shifts.  You know is certainly not the most glamorous, the most rewarding part of our job.  Uh, sometimes we have more stressful than [indistinct] but I don’t believe it was anything terribly out of the ordinary.  (clears throat)

Q. Um, had oh two more questions and then.  Um, had you been drinking at all the night that you stopped our client?

A. No.

Q. Are you any type of medication or um …

A. Besides allergy medication?

Q. Yes.

A. No.

Q. Okay.

Um, and had you ever seen our client before the night in question?

A. No.  

Q. Alright.
Alright, a few more questions.

A. Uh huh.

Q. Have you ever stopped our client’s car whether our client was driving it or not before the night in question?

A. I don’t believe so.

Q. And you said you worked for the Kenilworth Department for seven years.  Of this seven years how many uh have involved your being on traffic patrol?

A. Five.  

Q. And bringing your attention back to the description of …

BY MR. MANNING
Q. Oh, Okay.  When you asked our client to step out of the car bringing your attention back to a description of those events um did you contact his body in anyway when you grabbed the wallet as it was falling?

A. It may have happened.  I, I’m not terribly sure.  Like I said he was at the time that I had him behind the car he was getting a little bit nervous a little bit jittery so it may have happened but I certainly didn’t intend to or or mean to …

Q. Sure.

A. To hit him.  His wallet was falling out of his hands and I was looking to grab it before it hit the ground.

Q. But you don’t remember whether you brushed his hand or nudged his body in anyway?

A. It it it’s a possibility.  Beyond that I I don’t can’t say for sure that I did.

Q. Alright.

And is it standard procedure to grab a wallet from a non resisting citizen?

A. Standard procedure to grab a wallet from a non resisting citizen?  It’s not standard procedure to grab a wallet from a non resisting citizen who is able to control the wallet.  In this case, Mr. Bennaza was not able to control his wallet.

Q. Could you have picked the wallet up off the ground if it if he had dropped it?

A. Could I have picked up off the ground?  Yes.
Q. I’m thinking you may have mentioned this already, but did you turn your flashlight on at any point?

A. I had my flashlight on when I went to talk to Mr. Bennaza when he was in his car.  It’s standard procedure to have the flashlight on at night.

Q. Alright.  What point and time did you turn it on would you say?

A. As I was walking up to the car.

Q. Okay.  And were there any street lights on nearby?

A. There I believe if do you know the layout of the intersection?

Q. No.

A. Sheridan Road?  There are a few uh it’s its its I believe it’s a major intersection of Kenilworth so while there are a few it’s not likely to exceed in downtown Kenilworth its not lit up nearly as well.

Q. Okay.

Did you have your squad car spotlight turned on?

A. So I could see his license plate, yes.

Q. Okay.  And was the flashlight that you had a standard issue flashlight?
A. Yes.

Q. How heavy will you say the flashlight is?

A. No more than 2 lbs. 

Q. Alright.  And you said you had it turned on as you walked toward his car, uh at what point and time like where were you holding when you walked toward the car.  On your body if you could describe that.

A. I had it over my left shoulder uh probably in line with my eyesight.  

Q. Okay.

A. So that it’s—it’s it’s done so that you don’t get any shadows uh shadows on your eyesight or anything that will cause you to see anything differently.
Q. Okay.  And did you keep it at the same position the entire time?

A. Throughout the traffic stop?

Q. Actually up until the point where you had to grab the wallet in the same position.

A. When when I was walking, I did not have it there but usually when I was standing when I was standing talking with Mr. Bennaza while he was in his car I had the wallet I had the-- I’m sorry-- I had the flashlight on on him.  I had it I was checking out the car to make sure um sure he didn’t carry firearms or anything that would put me in danger.

Q. Okay.  And you you kept the flashlight in your left hand.  Is that correct?
A. Yes.  

Q. And so when you grabbed the wallet, which hand did you use?

A. My right.

Q. Okay.  And you kept control of the flashlight the entire time?

A. I kept control of the flashlight up here.  I probably I had it down probably around my chest, grabbed the wallet.  I obviously couldn’t get the license out with one hand so I opened the wallet took the license, had the license in my left hand with the flashlight, gave the wallet back to Mr. Bennaza, he was able to control it that time, put the license back in my right hand.  Looked at Mr. Bennaza, made sure he was putting his wallet back.  I looked down, put the flashlight down so that I could see the license, flashlight back up, so that it was in line with Mr. Bennaza face and that’s when he stumbled and fell.
Q. Okay.  Did you move the flashlight toward our client at any point and time?

A. That he could see it?  Probably not.
Q. Did you move it toward him at any point and time?

A. Toward him?  As he stumbled and fell I may have reached out to get him.  I didn’t catch him obviously because he fell into the ditch but uh that’s that’s probably if that is considered moving flashlight toward him, them yes.

Q. Well you said that would have been after he stumbled?

A. While he was in the process of falling.

Q. Okay.

Have you uh have you ever been disciplined while on the police force?
A. Disciplined?

Q. In any way, shape, or form?

A. By any way, shape, or form?  What what do you mean?

Q. Has your commanding officer ever disciplined you …

A. No.

Q. ___ either making a notation on your record …
A. No.  

Q. Having you to take time off?  Any of those natures?  Stop in pay?

A. No, no.  None of those.

Q. Um, have you ever had any complaints filed against you while you’ve been on the police force for 7 years?
A. Potentially, I don’t believe I have any outstanding complaints.  They’re not given directly to us.  They’re handled through uh Department of Internal Affairs of the Kenilworth Police so unless there is something that’s egregiously wrong that they would bring to our attention, that’s when we would hear of a complaint.  I have not heard of complaints.  So …

Q. You never …

A. What if someone had filed a complaint against me, I can’t answer that.  

Q. You are not aware of any complaints?

A. I am not aware of any outstanding complaints against me at this time.

Q. Um, um, have you ever accused of a misdemeanor or a felony at any point in your life?

A. (laughing)  No.  

Q. Alright.

BY MS. SULLIVAN

Q. Um, I do have a follow up question.  You said you noticed um that our client was nervous.  Are there any standard procedures for dealing with people when you can observe that they’re visibly getting nervous do you is there anything that you you could have you could potentially stop someone and have them get so nervous that they could have a heart attack and you wouldn’t want to cause that so are you given any guidelines?

A. If if they really appear nervous and agitated like if they start to cry, we usually we’re told to handle the situation as as would be in our best common sense terms.  I mean there is no there is no official word to say to anyone who is looking visibly nervous.  It’s a matter of common sense.  If you see someone that looks like they are about ready to faint, then you would probably take appropriate precautions to uh to to ease them ease their fears a little bit.

Q. But what about someone that you can’t tell um is about to faint but they’re for instance what did our client do that made you believe that he was nervous?

A. It was mostly in his hands.  I mean his the level of what he was saying at the time didn’t really change uh but his hands had started to get a little bit jittery.  I don’t I’m not sure if it was from the cold or from nerves.  That’s one thing I just happened to notice.

A. And um would you common sense typically um dictate to you that you would grab the wallet from a client’s hand would your common sense in that situation have you do exactly what you did?

A. As as the wallet was falling, I would rather have caught it in mid air than have to pick it up off the floor.  Uh, I’m sorry off of the the ground.  Uh, when a police officer in close quarters with with somebody has to uh take their eyes off them or take their concentration off them it we put ourselves at risk by doing that.  Uh, I have known police officers who even by looking the other way, will end up getting attacked by the person that they are in contact with.  So I’d just grabbed the wallet than uh than wait for it to hit the ground and then pick it up from the ground.  So on standard procedure uh common sense to me was common sense to have the wallet in mid air that way I could keep my focus on Mr. Bennaza.
Q. I have one more follow up question.

A. Sure.

Q. I think you mentioned that you’d taken Bennaza to the back of the car to administer a sobriety test.  Do you usually administer the sobriety test at that point and time or do you usually ask for the registration first?

A. He was having trouble getting his registration I just as soon uh at you know 3 in the morning I just as soon get the sobriety test done, get it over with uh so …

Q. What steps do you usually take to administer a sobriety test?

A. Have him walk down the painted yellow line.  Uh, we sometimes have him touch his nose, sometimes give him a breathalyzer.  Uh, uh, he fell he fell and uh knocked himself out before I could do any of those things so …. If you are asking what I would have done, I would have had him take any one of those measures to see how he was and if he looked intoxicated, I would have administered a or if he failed any of those tests I would have had him uh go through a breathalyzer.

Q. Okay.

A. Okay.

Q. Um, I’d like to ask just three quick questions just so they’re put on the record.

A. Uh huh.  
Q. Uh, when Mr. Manning was asking you about uh Mr. Bennaza holding his wallet and and you saw that he was about to drop it and you said that you may have touched his hand you may not have touched his hand uh did you intend to touch his hand when you were grabbing for his wallet?

A. No, I was just looking to make sure the wallet wouldn’t hit the ground.

Q. Okay.  Um, when you said that you know Mr. Bennaza appeared nervous but you know his his inflection or tone didn’t change his demeanor didn’t change you just said that his hands were shaking or trembling.

A. Yes.  

Q. Now in your experience people under the uh people under the influence of alcohol would they also have similar signs of trembling hands due to uh an effect of the alcohol or …

A. I I’m not sure.  In this case it was something that I just happened to pick up.  Its something that I remember as if seeing his hands now he wasn’t he wasn’t altogether coordinated at the time to begin with but just noticing that his hands did shake a little bit more than what I was expecting.  

Q. And when he was reaching into his wallet to get his license, it was partially open at that point?

A. Yes.  

Q. And if he were to drop it, would you expect the contents of that wallet to probably spill on the ground?

A. It it it’s probable.  It could have happened.  Yes.

Q. And do you expect Bennaza would have been able to collect those contents in his current state?

A. In the current state or …

Q. The state at the time, I’m sorry.

A. Not not likely.  Not really.
Q. And would you have been able to pick up the contents of that wallet, given what you said about officer safety and not being able to divert your attention away from …

A. Could I have picked it up?  I could have picked it up but again that would have taken my focus off of Mr. Bennaza and that’s something that I did not want to do.

Q. Okay.

BY MR. MANNING

A. And I have a follow up question Officer Smith.  You mentioned that you followed Bennaza’s automobile for some way before you made your traffic stop, how does the manner in which he was driving compare with other um situations where you’ve made a traffic stop and discovered that the driver was under the influence?
A. His driving obviously put me on notice.  I I wasn’t going to make any decisions right then and there because sometimes that’s the sign that they are distracted.  Sometimes it’s a sign that they’re sleeping um but often it is a sign that they are intoxicated.  So I would ….  I had followed him for approximately five or six blocks at the time and it wasn’t until he ran the red light that I had him pull over.  

Q. Yeah, a couple more questions before you can take your break.  Um, did you ever raise your voice during the traffic stop?  

A. (clears throat)  Raise my voice.  I I was firm.  I don’t recall screaming at him.  I certainly didn’t do that.  Uh …

Q. Beyond what you are talking in a normal conversation to me right now, would you say?

A. I don’t believe so.  I had to slow down a few times.   Please hand over your license and registration,” that sort of thing.  You want to make sure …

Q. Did you every call our client any names?  

A. Names?  No.  Nothing that comes to my mind.  

Q. Did you ever push our client during the traffic stop?

A. Push the client?  No.

Q. Uh, isn’t it true that you been seeing a psychiatrist for the past year and that you have spoken to a psychiatrist about your concerns for acting out in violent behavior?
A. That would be news to me.

Q. Isn’t it true that you have a reputation in Racine for being a bar brawler?

BY MS CHAPPELL

Q. Objection

BY MR. MANNING

Q. That would be an objection to …

Objection noted.
Please answer the question anyway please.

A. Being a noted bar brawler, I hope my reputation is strong.

(laughter)

BY MS CHAPPELL

Q. Objection.

A. I like to think that my reputation doesn’t precede me.  Um, do I go to bars?  Yes, I go to bars.  Um …

BY MR MANNING

Q. You ever got in a fight at a bar?
A. I haven’t in a while.

Q. When was the last time you got in a fight?

A. Oh, it was a few years ago.

Q. Did you break the guy’s nose?

BY MS CHAPPELL
Q. We object to this line of questioning.

BY MR MANNING

Q. That’s fine.  Did you break the guy’s nose?

A. Oh, sure.

BY MS CHAPPELL

Q. Objection.  Belligerent questions and questioning.

BY MR MANNING

Q. I’m I’m done.  

A. But he deserved it.

BY MR. STRINGFIELD

Q. I just have a few questions um before we close here.  Uh, you mention that you’ve um, you mention that you’ve been with the Kenilworth Police Department for seven years.  Is that correct?
A. Uh huh.  
Q. And that you spent the last five on traffic control?

A. The last five.  

Q. And in that experience uh would you say that you have um uh pulled over a number of people that have been exhibited signs of intoxication.

A. Certainly, Mr. Bennaza is not the first one that I I pulled over for DUI.  Uh, how many have I pulled over, I couldn’t count.  I mean five years …

Q. Could you give an example maybe uh in the past month?

A. In the past month, somewhere around a dozen I believe.

Q. And uh of those of your near experience um would you say that Mr. Bennaza exhibited signs that you have experienced with the others?

A. I’m sorry?

Q. In his manner of driving would you say that he um exhibited some more signs?

A. His his that kind of driving based me to believe that he was either intoxicated, tired, or well I’d say distracted at first but it continued on through through several blocks so yes.

BY MR. HINCH

Q. Officer Smith, what is your religion?

A. I’m a Protestant.

Q. And isn’t true that you last week you told your pastor that you have a propensity for violence?

BY MR STRINGFIELD

Q. Objection.

BY MR. HINCH

A. Whose side are you on?

Q. Objection noted.  Could you please answer the question?

A. I may have asked him for the courage to be more patient in my uh …

BY MS CHAPPELL

Q. You know I don’t think you have to answer this because it’s privileged.

A. Okay.

BY MR HINCH

Q. Is that an objection?

BY MS CHAPPELL

Q. But you you can’t you can’t proceed.  A communication between this man and his pastor is privileged.

BY MR HINCH

Q. Okay.

Um, but isn’t it true that you um …

Went through uh, that you have been through the program at the Kenilworth Police Department for uh anger management?

A. Most police officers actually are.  You you’re given a scale.  It it’s not a reflection of any you know physical signs that you have anger problems; it’s that you are put in situations where you are going to have to deal with your emotions much more frequently than the average citizen will.  So yes I have been to that but it’s for those reasons.  That they want us to be prepared for the …
Q. So the program has a track record of success?

A. I believe so.

Q. How long how long have you been in the program?

A. It’s a continuing program.  I mean we start off sometimes they have weekend long uh weekend long stints.  Sometimes they have people come in uh to lecture for a few hours but uh it it’s pretty much like what the rest of our continuing education.  We we keep those skills just like we would keep our skills on how to deal with uh traffic stops and the other duties that are required of us.  
Q. Thank you.

BY THE COURT REPORTER

Q. Do you have further questions?

A. No.

BY MR MANNING

Q. Thank you for your time Officer Smith.

A. Oh, thank you.

Q. Counsel.  Thank you.

WHEREUPON THE DEPOSITION WAS CONCLUDED

