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District Court of Appeal of Florida, 
Third District. 

 
The STATE of Florida, Petitioner, 

v. 
John M. BUTLER, Respondent. 

 
No. 91-703. 

Oct. 29, 1991. 
 

 
Before FERGUSON, COPE and GERSTEN, JJ. 
 
FERGUSON, Judge. 

Florida Game and Fresh Water Fish Commission officers visited the unemployed*1392 respondent's mobile 

home to investigate circumstances surrounding his acquisition of two alligators and request for a permit to possess 

them as pets. When the officers arrived they found both alligators in the respondent's bed. Respondent was bleeding 

from an injury caused by one of the animals. The officers photographed the scene, concluded that the respondent's 

home lacked proper facilities for the animals, cited the respondent for violations of Florida Administrative Code 

provisions which regulate the possession of wildlife,
FN1

 and seized the two alligators. 

* * * 
At the initial hearing, where there was no appearance by the State, the county court dismissed the charges for lack 

of prosecution. The court then granted the respondent's motion for return of the alligators. On rehearing, a county court 

judge set aside the order granting the return of the property. He ruled that the respondent had no right to possess the 

alligators without a state-issued permit. 
 

An appeal to the circuit court resulted in a reversal of the county court order. As grounds for its holding, the circuit 

court reasoned: 
 

The alligators were seized and kept without providing Mr. Butler a due process hearing, in violation of the 

Fourteenth Amendment to the Constitution of the United States and Article I, Section 9 of the Florida Constitution. 
 

We quash the opinion of the circuit court as a clear departure from the essential requirements of law, and reinstate 

the order of the county court. 
 

[1][2][3] An essential element of a claim that the due process clause has been violated is a showing that the 

complaining party has been deprived of a constitutionally protected interest; absent such a right or interest, and a 

deprivation, there can be no denial of due process.
FN2

 Economic Dev. Corp. v. Stierheim, 782 F.2d 952 (11th 

Cir.1986). Whether there is a property interest in wildlife is a matter of state law. See Davis v. Scherer, 468 U.S. 183, 

104 S.Ct. 3012, 82 L.Ed.2d 139 (1984). 
 

* * * 
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It is a long-standing common-law principle that title to wildlife is vested in the State, as trustee for all citizens, and 

that the State has both the authority and the right to regulate and protect wildlife resources. Alford v. Finch, 155 So.2d 

790 (Fla.1963); State v. Lee, 41 So.2d 662 (Fla.1949); Hamilton v. Williams, 145 Fla. 697, 200 So. 80 (1941). It is also 

codified that, “all wild animal life within the jurisdiction of the State of Florida is the property of the State.” 

Fla.Admin.Code Rule 39-1.002. 
 

[Held that John Butler was not entitled to a pre-seizure hearing] 
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