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United States Court of Appeals, 
Eleventh Circuit. 

WESCO MANUFACTURING, INC., a New Hamp-

shire Corporation, Plaintiff-Appellee, 

Cross-Appellant, 
v. 

TROPICAL ATTRACTIONS OF PALM BEACH, 

INC., a Florida Corporation, Defendant, 
Hans Rinehuls, a/k/a Stewart Pithman, Defend-

ant-Appellant, Cross-Appellee. 
 

No. 86-5957. 
Dec. 14, 1987. 

 

 
Appeals from the United States District Court for the 

Southern District of Florida. 
 
Before HILL and VANCE, Circuit Judges, and 

PROPST
FN*

, District Judge. 
 

FN* Honorable Robert B. Propst, U.S. Dis-

trict Judge for the Northern District of Ala-

bama, sitting by designation. 
 
VANCE, Circuit Judge: 

This appeal involves claims of unfair competition 

and breach of contract. The district court entered 

judgment for the plaintiff, and both parties appealed. 
 

I. 
Plaintiff Wesco Manufacturing, Inc. (“Wesco”) 

manufactures and sells pith-style helmets under the 

trademark “Sun Fari.” In 1983 Wesco entered into an 

agreement with Hans Rinehus (“Rinehuls”) regarding 

the sale of Wesco pith helmets in Florida. Rinehuls 

and Robert Russo operated as a partnership known as 

Tropical Attractions. Under the agreement with 

Wesco, Rinehuls and Russo were to be the distributors 

of Wesco pith helmets in Florida. Wesco authorized 

Rinehuls and Russo to sell its pith helmets under the 

mark “Sur Fari” on the condition that only helmets 

purchased from Wesco under the distribution agree-

ment would be so labeled. 

 
At some point in 1984 Rinehuls and Russo ceased 

to be partners. Rinehuls, however, continued to market 

Wesco pith helmets, and on May 1, 1984 he formed a 

Florida corporation, Tropical Attractions of Palm 

Beach, Inc. (“Tropical Attractions”), to carry on the 

business. Rinehuls and Richard Freedman were 

Tropical Attractions' only shareholders, with Rinehuls 

owning 51 percent of the outstanding common stock. 

An organizational meeting was held on July 1, 1984, 

and Rinehuls was elected chairman, president and 

secretary of the corporation. The corporation's records 

show no further meetings or actions by the corpora-

tion. 
 

In September, 1985 Wesco had not received 

payment on $36,884 worth of helmets it had delivered 

to Tropical Attractions. Wesco sent Tropical Attrac-

tions a final demand letter stating that unless payment 

was made, Tropical Attractions would be dropped as a 

Wesco distributor and would no longer be authorized 

to use Wesco's trade names or advertising brochures. 

Tropical Attractions did not make the required pay-

ments, and was terminated as a Wesco distributor. 

Tropical Attractions, however, continued to sell pith 

helmets under the labels “Sur Fari” and “Surfari.” In 

addition, it ran advertisements using language identi-

cal to that found in Wesco ads. 
 

In December, 1985 Wesco brought this action 

against Tropical Attractions and Rinehuls for unfair 

competition, trademark *1486 infringement and 

breach of sales contract. After a non-jury trial, the 

district court awarded Wesco $36,884 on its breach of 

contract claim. In addition, the court found that 

Tropical Attractions' continued use of the “Sur Fari” 

label and Wesco's advertising materials constituted 

unfair competition at common law and a violation of 

the Lanham Act, 15 U.S.C. § 1125(a), and 

Fla.Stat.Ann. § 495.151. The court enjoined Tropical 

Attractions from further use of the mark “Sur Fari” 

and Wesco advertising materials, but did not award 

damages. As for Tropical Attractions' use of the mark 

“Surfari,” the district court found that “Surfari” was 

sufficiently different from Wesco's “Sun Fari” so as to 

preclude liability for unfair competition and under the 

Lanham Act. Finally, the court held that to the extent 

its judgment was binding on Tropical Attractions, it 
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was binding on Rinehuls personally. Rinehuls is thus 

bound by the court's injunctive relief, and is personally 

liable for the $36,884 judgment. This appeal followed. 
 

II. 
Rinehuls contends that the district court erred 

when it held him personally liable for Tropical At-

tractions' debt. On cross-appeal, Wesco contends that 

the court erred by refusing to award damages for 

Tropical Attractions' violation of the Lanham Act and 

by finding that the mark “Surfari” is not confusingly 

similar to Wesco's “Sun Fari.” 
 

A. 
[1] We first consider Rinehuls' appeal. Rinehuls 

argues: (1) that there was not a sufficient basis under 

Florida law for piercing the corporate veil; and (2) that 

even if such a basis were to exist, Rinehuls' personal 

liability was not at issue because Wesco failed to name 

Rinehuls as a defendant in its breach of contract claim. 

Rinehuls' first argument is without merit. Rinehuls 

used Tropical Attractions as a corporate shell to de-

fraud his creditors. The corporation was thinly capi-

talized at best, and Rinehuls admits that it is now 

“basically defunct.” 
FN1

 In addition, what corporate 

records there are show no meetings or actions by the 

corporation other than its initial organizational meet-

ing in July 1984. Tropical Attractions was a sham, and 

there was a sufficient basis for disregarding its exist-

ence and holding Rinehuls personally liable. See Da-

nia Jai-Alai Palace, Inc. v. Sykes, 450 So.2d 1114 

(Fla.1984).
FN2 

 
FN1. Rinehuls has formed another corpora-

tion, Innovative Headwear, and continues to 

sell pith helmets. 
 

FN2. In Sykes the Florida Supreme Court 

held that the corporate veil should not be 

pierced absent a showing of “improper con-

duct.” 450 So.2d at 1121. Although the court 

did not define the term “improper conduct,” 

it cited with approval language from earlier 

Florida cases suggesting that the concept is 

broad enough to encompass the conduct in-

volved here. See id. at 1119-21. 
 

[2] Rinehuls' second argument deserves more at-

tention. The breach of contract count of Wesco's 

complaint makes no mention of Rinehuls. It simply 

recites that “Defendant Tropical owes Plaintiff 

$36,884.10, that is due with interest since October 18, 

1985....” Wesco's demand for judgment asks that 

“judgment be entered against Defendant, Tropical 

Attractions of Palm Beach, Inc., on the open account 

balance owed by said Defendant to Plaintiff, together 

with interest thereon.” In short, nothing in the com-

plaint suggested that Wesco was seeking to recover 

from Rinehuls personally on its breach of contract 

claim.
FN3 

 
FN3. Wesco did ask for relief against Rine-

huls in the other counts of the complaint for 

violations of the Lanham Act, 15 U.S.C. § 

1125(a), and Fla.Stat.Ann. § 495.151 and for 

unfair competition at common law. 
 

Wesco nonetheless argues that the issue of 

Rinehuls' personal liability for Tropical Attractions' 

contract debt was tried by implied consent under 

Fed.R.Civ.P. 15(b). At trial Wesco's attorney, without 

objection, introduced in evidence the corporate rec-

ords of Tropical Attractions and questioned Rinehuls 

regarding the failure to follow corporate formalities, 

his relationship to the corporation, the corporation's 

present status, and the succession of business entities 

through which he had operated.*1487 Wesco con-

tends that Rinehuls' failure to object to the introduc-

tion of this evidence signified his consent to the trial of 

the issue of personal liability. 
FN4

 We disagree. 
 

FN4. Under Rule 15(b) the pleadings need 

not be amended to conform to the evidence. 

An issue that has been tried by implied con-

sent will be treated as if it had been raised in 

the pleadings. American Standard Credit, 

Inc. v. National Cement Co., 643 F.2d 248, 

257 n. 4 (5th Cir. Apr. 1981). 
 

[3] A party cannot be said to have implicitly 

consented to the trial of an issue not presented by the 

pleadings unless that party should have recognized 

that the issue had entered the case at trial. Jimenez v. 

Tuna Vessel “Granada”, 652 F.2d 415, 421 (5th Cir. 

Unit A 1981); 6 C. Wright & A. Miller, Federal 

Practice and Procedure, § 1493, at 462 (1971). Often 

such consent can be inferred from the failure to object 

to the introduction of evidence relevant to an un-

pleaded issue. See, e.g., Apple Barrel Prods. Inc. v. 

Beard, 730 F.2d 384, 388-89 (5th Cir.1984). On the 

record before us, however, we cannot say that Rine-

huls should have known that his personal liability for 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122387
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122387
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122387
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122387
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1984122387&ReferencePosition=1121
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984122387
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984122387
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=15USCAS1125&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=15USCAS1125&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS495.151&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR15&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR15&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981114577&ReferencePosition=257
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981114577&ReferencePosition=257
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981114577&ReferencePosition=257
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981114577&ReferencePosition=257
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981131912&ReferencePosition=421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981131912&ReferencePosition=421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981131912&ReferencePosition=421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981131912&ReferencePosition=421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102228&FindType=Y&SerialNum=0104507272
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102228&FindType=Y&SerialNum=0104507272
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102228&FindType=Y&SerialNum=0104507272
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102228&FindType=Y&SerialNum=0104507272
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984117384&ReferencePosition=388
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984117384&ReferencePosition=388
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984117384&ReferencePosition=388


  
 

FOR EDUCATIONAL USE ONLY Page 3 

833 F.2d 1484, 5 U.S.P.Q.2d 1190 
(Cite as: 833 F.2d 1484) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Tropical Attractions' contract debt had become an 

issue. The evidence regarding Tropical Attractions 

and Rinehuls' relationship to it might also have been 

relevant to other issues raised in the complaint, 

namely Rinehuls' liability under Wesco's other claims. 

The introduction of evidence arguably relevant to 

pleaded issues cannot serve to give a party fair notice 

that new issues are entering the case. Jimenez, 652 

F.2d at 421; International Harvester Credit Corp. v. 

East Coast Truck, 547 F.2d 888, 890 (5th Cir.1977). 

Indeed, it appears that even Wesco's attorney did not 

think that Rinehuls' personal liability was at issue. At 

the close of evidence counsel for each of the parties 

was asked to summarize the relief they were request-

ing. With regard to its contract claim Wesco's attorney 

responded: “I believe you should enter a judgment 

against the corporate defendant in the amount of 

$36,884.10 plus interest, for hats which were sold, and 

were not paid for.” In short, we conclude that Rine-

huls' liability for Tropical Attractions' contract debt 

was not at issue. We therefore reverse that part of the 

district court's judgment holding Rinehuls personally 

liable for the debt. 
 

* * * 

[likelihood of confusion analysis omitted] 
REVERSED in part, VACATED in part and 

REMANDED with instructions. 
 
C.A.11 (Fla.),1987. 
Wesco Mfg., Inc. v. Tropical Attractions of Palm 

Beach, Inc. 
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