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QUESTION |

A. Since we are in federal court we must follow Fe@iRRP. 4 for service of
process. Rule 4(e)(1) authorizes service of proaessrding to the law of the
state in which service is made—Florida in this cd$e service followed the
requirements of the Florida statute, so it is valder the federal rules. The only
conceivable challenge is that the Florida staitenconstitutional undéullane
andGreen v. Lindsepecause it does not provide for notice “reasonably
calculated under the circumstances” to result tnaaotice. The best form of
notice under thdullane standard is personal service as provided forherot
parts of Rule 4, in the case of a corporation,it@eing a copy of the summons
and of the complaint to an officer, a managingemagal agent . . . .”
Fed.R.Civ.P. 4(h)(1). But it certainly is not nex@y to follow the requirements
of Rule 4(h)(1) itself because 4(h)(2) expresshhatizes service under state law,
by its reference to Rule 4(e)(1). Rule 4(h) is dingpbenchmark for what
definitely would be sufficient constitutionally.

There are, therefore, two potential challengeshatwe did: first, that the email
was likely not to result in “delivery,” and, secortat it would not reach an
“officer” or “managing or general agent.” The fathsit the email message had
nothing in the body of the message and a relatigeheric subject line make it
likely that it would have been screened and dissdiuy a spam filter in the
defendant’s email server, or that anyone receitimgpuld have been afraid to
open the attachment, thinking that it was a phiglaittack. These factors suggest
that it might not have been “delivered.” Moreovieryas addressed to a generic
address, which might be managed by lower-level etar§ or customer service
personnel who would have disregarded it or not gioit to the attention of
higher-level corporate officials or lawyers. Thaipairs the likelihood that it
would have reached someone empowered to take apgisoactions to defend
Ponte Aligatore.

The defendant will also argue thdullanerequires us to exhaust other
reasonably available means of service more likekgsult in actual notice, such
as first-class mail, or at least sending the emiil a return receipt requested.
Mishap has been to Ponte Aligatore, so she knowvadiress, or at least how to
find it, so first-class mail would not have beerabhburdensome.

We would argue that Ponte Aligatore does businagh® Web, which means that
it has an interest in handling all emails apprdphia Also, it is headquartered in
Florida, where its officers and lawyers would ciefiaknow about the Florida



email-service statute and thus be on the alerétogoserved with process by
email. In this day and age an email sent to a legsimperating through a Website
is probably more likely to result in actual notib@n almost anything else | can
think of. So we probably can repel the attack andbnstitutionality of the

Florida statute.

. Under Fed.R.Civ.P. 4(k) federal courts have persjoniadiction to the same
extent as state courts in the state in which tderfd court sits. So our court has
personal jurisdiction over Ponte Aligatore if alnbbis state court would. The IL
long-arm statute, reproduced in the casebookeaténter ofsray v. American
Radiator, and discussed and applied in class many timésnés personal
jurisdiction over nonresidents or noncitizens, fisact[ing] any business within
the State,” “commi[ting] a tortious act within tHgtate,” and “making or
perform[ing] any contract or promise substantialiyynected with this state,” as
to any cause of action arising from the transaabiblnusiness, commission of a
tortious act, or contract. It also asserts jurisdicon “any other basis . . .
permitted . . . by the U.S. Constitution.”

So the lllinois courts—and therefore the federalrtecan exercise personal
jurisdiction to the extent permitted by the FountbeAmendment, as interpreted
by the Supreme Court international Shoand its progeny. That requires us to
assess the contacts Ponte Aligatore purposefuldigid to Illinois and then to
consider whether subsjecting it to personal jucisoln in lllinois would comport
with Fair Play and Substantial Justice.

Ponte Aligatore intentially caused at least threatacts with lllinois: it ran the
radio ad on a Chicago radio station; it operatethtaractive website that allowed
lllinois users to make a reservation online and marthemselves to pay by
giving a credit card number; it accepted the creld#irge charge from Mishap,
knowing her lllinois address, thus intentionallyexing into a contract with an
lllinois resident, although not like the contractMcGheepecause it was not to
be performed in the forum state. Even if Ponte #&bge claims that it bought a
block of radio ads to run all over the country andi not know that this ad would
run in Chicago, the decisions of its advertisingraxy where to place the ads are
attributable to it and thus supply Ponte Aligatsengitent to run the ad in lllinois.
Now this one-time (as far as we know) ad, anddhis contract surely would not
be enough for general jurisdiction undilicopteros—we lack the additional
facts justifying general jurisdiction inLBean,but we have a good argument that
the controversy arose from the contacts—Mishap @vaol have paid money to
Ponte Aligatore (the basis for the wire fraud clrontaken her dog to Ponte
Aligatore but for the ad and the website. Thus Hjggarisdiction is enough.

The “Fair Play Five” also favor the constitutiomalof personal jurisdiction here.
The burden on Ponte Aligatore to travel to Chicemlitigate is not particularly
great. There are lots of flights from Florida ifdHare Field, with many discount
fares available, and many underemployed lawyerdamdjraduates in Chicago
who would be delighted to represent Ponte Aligaborfederal court for a



reasonable fee. So factor one of the Fair Play &des not particularly favor
Ponte Aligatore’s challenge. Under factor twonltlis certainly has an interest in
protecting its citizens from fraud and from emo#bdistress. Under factor three,
Mishap’s interest in effective relief might seenegtionable because she will
have to execute any IL judgment in FL against adeetited there. But she
should be able to define her own interests andhalalone do by insisting on
suing in federal court in Illinois so she herselstacted on her conviction that this
factor cuts in her favor. Factor four arguably migbint away from lllinois as to
the negligent infliction of emotional distress (‘F\D”) claim because the alligator
was in Florida instead of lllinois and witnesses$he incident (other than Mishap)
are presumably not in lllinois. But there should be any great difficulty in
marshalling evidence to be presented in lllindig; Wwebsite, an audio recording
of the radio ad, and the testimony of Mishap andhealth care providers all are
in lllinois anyway.

We also must show that constitutionally adequateaof the lawsuit was given
according to methods prescribed by federal law.Hate= done that, as discussed
in the answer to Question I(A).

So we have a very strong position on personaldigti®n.

. Even though we surely can amend the complaint uRd&r 15, either because
the defendant has not filed an answer yet, or tsecthe court will liberally grant
leave to amend, joining the CEO is a very bad lmszause it might negate
subject matter jurisdiction over the NIED claim.less she joins the CEO,
Mishap has a strong position that subject mattesdiction exists over both
claims. The wire fraud claim is based on a fedstatiute that expressly grants a
private right of action, so federal question juitsidn exists under 28 U.S.C. §
1331. Ponte Aligatore is a citizen of Florida und&rJ.S.C. § 1332(c) because
that's where it is incorporated and that’s whetteis its principal place of
business. Mishap is a citizen of IL. So there \@die citizenship. She should not
have too much difficulty claiming damages in excafs$75,000. So diversity
jurisdiction exists over the NIED claim under § 23#less Ponte Aligator can
show a legal certainty that she cannot recoverG®I5, unlikely since both fraud
and NIED allow emotional distress and punitive dgasa

If she joins the CEO, however, which she can dceureéd.R.Civ.P. 20 because
the claim against him certainly arises from the s@eries of occurances that give
rise to the claim against Ponte Aligatore itsdik slestroys complete diversity
and would be out of luck in litigating her NIED ctain federal court unless she
can establish supplemental jurisdiction under 28.0. § 1367.

Establishing supplemental jurisdiction may be peatmtic. Although there is a
solid anchor claim—the federal question presenteldr wire-fraud claim—she
may have difficulty showing that the NIED claim atié wire-fraud claim arise
from a common nucleus of operative fact. The fraccurred through the
statements of fact made on the website and indthie ad. The emotional distress



arose later, when her dog was eaten by the alligéle elements of the two legal
theories are completely different. So Ponte Aligatwill argue that the
transactional similarity required for supplementaisdiction does not exist. On
the other hand, the fraud presumably was the copsomof the dog contrary to
the statement that guests, and impliedly their, pedsild be safe and secure, and
the emotional distress occurred only because sBanisled into taking her dog
to Cedar Key. So she has a reasonably persuagivmant that the two claims
are unified by some common factual elements. 136¥g{bs not come into play
because this is not a case founded solely on diygusisdiction.

Still, why risk putting everything on this argumenteave the CEO out of it and
be safe with subject matter jurisdiction.

D. While the quoted language from her complaint propadtisfied the notice-
pleading standard of Fed.R.Civ.P. 8 (we don’t haveugh of the complaint to
know if she numbered the paragraphs pursuand te Rubr pleaded jurisdiction
and claimed relief pursuant to Rule 8), Fed.R.Ci9.Requires that fraud be
pleaded with particularity. It essentially imposeact pleading requirement on
her claim for violation of the wire fraud statug&he should plead, in separate
numbered paragraphs the specific facts correspgrndieach element of her wire
fraud claim:

1. The defendant made statements on the website ahd madio ad that
guests and their pets would be safe if they cantegoesort

2. They knew these statements were false when theg thath because
they knew an alligator lived in or near the fismgand that it found small
dogs appetizing

3. They made the statements for the purpose of indymitential guests
such as the plaintiff to pay to come to their resor

4. The plaintiff relied on the statements when shecetl the resort, paid her
money, and went there with her dog

5. She suffered detriment when her dog was killedantfof her eyes, “the
pain and terror she always feels.”

A Rule 12(e) motion by the defendant for a morenilef statement is possible,
but such motions are disfavored and would not gerdefendant much. Far more
likely is a Rule 12(b)(6)/12(c) motion to dismidetfraud claim as not stating a
claim upon which relief can be granted under tleaging rules. That would be a
big problem if it is granted, as it likely would .be

E. Venue is good in the Northern District of lllinaieder 28 U.S.C. 8 1391. This is
not a claim founded solely on diversity, so thevaht provisions are 1391(b) and
1391(c). Under 1391(b), a substantial part of trenés or omissions giving rise
to the fraud claim occurred in the Northern Digtriehen she heard the radio ad,



and entered into the contract on the website. Astyua substantial part of the
NIED claim occurred in the Northern District as iNetcause that is where she
suffers the emotional distress. Even if Ponte Abgaargues successfully that the
real center of gravity for the NIED claim is in Rlda because that's where the
alligator made his meal of the dog, it does nottendiecause 1391(c) makes
Ponte Aligatore a resident of lllinois for venuemoses because personal
jurisdiction exists over it here (see answer to<gioe I(A)), and 1391(b)
authorizes venue where all of the defendants “eesid

QUESTION I

. I am not entitled to “suspend discovery.” Doingvsalates the scheduling order
under Fed.R.Civ.P. 16 and potentially subjectsstde to sanctions under Rules
16 and 37. The “judge would be uptight, really gptj” if | pursue this course of
action. Moreover, we are the plaintiff, and for ¢awsuit do succeed discovery
has to proceed. A far better course of action gigouss with opposing counsel
the basis for his objection—do it on the recorthi@ deposition, pointing out that
Rule 30 permits him to put an objection as to rahey on the record, but not to
instruct his client not to answer. | would tell hihat if he persists in telling his
client not to answer (if he has done so; it isalear from the question) or if his
client continues to refuse to answer, | will mowe &n order to compel under
Rule 37. If I am forced to seek an order to comihed,deposition transcript will
then show that | have satisfied my obligation urfdele 37 to seek resolution of
the dispute before going to the court. | am confidd my entitlement to a Rule
37 order and that the court will impose the co$teeking it, including attorneys
fees, on the other side.

. In - my motion for summary judgment, | would try tave the blank response to
the interrogatory to be taken as an admissionrtbdactors other than the
audition were allowable in casting the role. Thisuld leave me in a strong
position that there is no disputed issue of facthenterms of the contract. Then if
| could show no issue of disputed fact exists thatclient performed the best
audition, 1 would be entitled to judgment. The desb, however, is that a blank
interrogatory response probably is not an admis$tute 36 clearly says that
failure to respond to a Request for Admission isdmission, and contrasts with
Rule 33 relating to interrogatories, in that respRale 33 also contracts with
Rule 8 regarding failure to respond to allegationa responsive pleading. So |
probably need to do more to set up my summary jistgmmotion. The best
course of action is immediately to send a RequesAdmission with essentially
the same content as the interrogatory. Then, ifldfendant does not answer it, |
can use it as an admission in the summary judgpreceeding.

An alternative course of action is to move for 4R order to compel an
answer—after seeking resolution informally with titeer side, as we are
required to do before seeking Rule 37 relief. Tiidme other side persists in not
answering the interrogatory, sanctions in the fofrtaking the question as
admitted are available under Rule 37.



If I don’t do either of these things, | can stitbae that the defendant has the
burden of showing disputed issues of material taetvoid summary judgement. |
gave him the opportunity to do so in this interrogg, and he failed to use the
opportunity. But that gives me no ammunition issbemits an affidavit or
deposition testimony showing other elements forctsting decision—such as
Schoenberg’s distinguished name.

. | have to disclose the name of Flystein, if reqegsbut his opinion and what he
said to me are work product protected by Rule 26{p)l consulted him in
anticipation of litigation. I certainly do not intd to use him as a witness, given
his negative opinion of my client’s ability. Rulé®)(4)(B) expressly excludes
from discovery through interrogatories or deposgithe “opinions” of an expert
retained in anticipation of litigation or to prepdor trial, unless the requester
makes a showing of extraordinary need. Given tigelaumber of people in
Chicagoland who could give an opinion about Pgtigying ability, no such need
can be established.

. I'm probably not going to be able to get a Ruleod&er compelling an
examination of Schoenberg. She is not a party ag@lynbecause she was cast in
the Bennaza role hardly puts her “under the cohtfolhe defendant. Moreover,

it is not clear that anyone | would retain to easduher singing would be a
licensed or certified examiner within the scop&afe 35 because | am unaware
of any licensing or accrediting procedure for musitics. But | probably can

force her to do a singing deposition. | would nether deposition under Rule 30
and compel her to attend with a Rule 45 subpoena.

Then, anticipating a likely objection to a singiheposition, | would sneak up on
the singing with the following series of questions:

Q. Did you audition for the role of Bennaza?

[anticipated A]. Yes

Q. Did you sing and perform well in that audition?

[anticipated A]. Yes

Q. Are you confident that you could replicate thabd performance?
[anticipated A]. Yes

Q. I have the sheet music here. Would you pleasgthe song?

If she answers any of the first three questiortiénnegative, | have useful
evidence to establish breach of contract. If shesesl to sing, | would ask for the
basis of her refusal. If she says that she is erabsed. | would ask her how she
could sing on stage in front of an audience. If s&gs she can't sing the song



without preparation, | would ask her if she did pogpare for the performance,
and so on.

Alternatively, we would file a Rule 34 Request Rnmoduction of any audio or
video recordings of the audition of Schoenbergfdres performance, hoping that
these would show that she does not sing or penfeeth Or, we could just go to a
performance and record it.

The only objection | am worried about is that tleéethdant would say that we are
trying to evade the limitations in Rule 35 with tiaging deposition. It would be
like, they would argue, subpoenaing a non-party teposition at which a
physician is present and then asking them to atsgpundergo an physical
examination. But | think the course of questioniiogitline above would
immunize us from that challenge. The threat togowfrom asking a performer
to sing is far less than the threat to privacy flaphysical or mental examination.



