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United States District Court, E. D. Louisiana. 
H. C. REMM, Jr., Individually and on behalf of all others similarly situated 

v. 
Moon LANDRIEU, Individually, and in his official capacity as Mayor of the City of New Orleans, et al. 

 
Civ. A. No. 76-3. 

Aug. 10, 1976. 
 

 
OPINION 

SEAR, District Judge: 
This is an individual and class action for injunctive and declaratory relief, as well as for damages, arising under 42 

U.S.C. s 1983. Plaintiffs challenge the constitutionality of a New Orleans city towing ordinance. 
 

On December 30, 1975 H. C. Remm, the individual plaintiff and class representative, discovered that his car was 

missing from the place where he had parked it. Remm contacted the New Orleans Police Department Auto Pound and 

learned that his automobile had been ticketed, towed, and impounded. Remm went to the Auto Pound, amicably 

demanding the return of his car. Personnel at the Auto Pound refused to release the car without payment of the towing 

fee and accrued storage charges. 
 

* * * 
Remm attacks two aspects of the ordinance as violative of the due process guarantee of the Fourteenth Amend-

ment: (1) the initial towing and impoundment of vehicles without prior notice or the opportunity for a hearing, and (2) 

the assessment of towing fees and storage charges without prior notice or the opportunity for a hearing. We believe 

that the ordinance is unconstitutional in the second aspect for the reasons set forth below. 
 

[1] The purpose of ensuring fair decision making “is to protect (the individual's) use and possession of property 

from arbitrary encroachment to minimize substantively unfair or mistaken deprivations of property . . . .” 
FN1

 To 

implement this policy, procedural due process requires that before any individual is deprived of a significant property 

interest through governmental action he must be accorded notice of the impending proceeding and the opportunity to 

be heard at a meaningful time, prior to the deprivation. 
 

FN1. Fuentes v. Shevin, 1972, 407 U.S. 67, 92 S.Ct. 1983, 1994, 32 L.Ed.2d 556. 
 

* * * 
[3] In certain extraordinary circumstances an emergency may justify the seizure of property without due process 

of law. In Fuentes v. Shevin, 1972, 407 U.S. 67, 92 S.Ct. 1983, 32 L.Ed.2d 556, the Supreme Court addressed itself to 

these exceptional situations setting forth three prerequisites to summary seizure: 
 

1. The seizure must be necessary to secure an important governmental or general public interest. 
 

2. There must be a special need for very prompt action. 
 

3. The State must have kept strict control over its monopoly of legitimate force: the person initiating the seizure 

must have been a government official responsible for determining, under the standards of a narrowly drawn statute, 

that it was necessary and justified in the particular instance.
FN4 
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FN4. Id. at 2000. 

 
[4] We have little difficulty determining that a vehicle which appears to be illegally parked may be towed to the 

City Auto Pound without affording its owner prior notice and the opportunity for a hearing. In this situation the three 

requirements of Fuentes are satisfied. Firstly, the seizure is necessary to protect the recognized interest of local gov-

ernments in regulating the use of their streets and other public places.
FN5

 Secondly, public safety and convenience 

normally require the prompt removal of illegally parked vehicles. Thirdly, a city police officer must make some de-

termination that a city traffic ordinance is being violated before the vehicle may be towed. 
 

FN5. Walker v. City of Birmingham, 1967, 388 U.S. 307, 87 S.Ct. 1824, 18 L.Ed.2d 1210; Cox v. New 

Hampshire, 1941, 312 U.S. 569, 61 S.Ct. 762, 85 L.Ed. 1049. 
 

[5] The constitutional defect however, appears at the second phase of enforcement. At that point, the seizure is no 

longer necessary to secure an important governmental or public interest. The interest at stake is the collection of the 

towing and storage fees from those guilty of traffic violations.
FN6

 If it were necessary to violate constitutional rights to 

secure this interest, then by the same logic the city could require*546 payment of the fine for the parking ticket in 

advance also. Instead, in that instance, the city has chosen the constitutional alternative of requiring those who wish to 

contest violations to post a bond, insuring their future appearance in court and guaranteeing that the fine will be paid if 

the defendant does not appear. We do not suggest that the revision of this ordinance must follow the same pattern of 

requiring a bond to cover towing fees and storage charges. The form of any revision is entirely at the discretion of the 

city council. However, the fact that this alternative exists convinces us that the “necessity” requirement of Fuentes is 

not met by this ordinance and therefore the due process violation cannot on this count be justified. 
 

FN6. It is well settled that mere administrative convenience is no justification for deprivation of property 

without due process.     Cleveland Board of Education v. Lafleur, 1974, 414 U.S. 632, 94 S.Ct. 791, 39 

L.Ed.2d 52; Vlandis v. Kline, 1973, 412 U.S. 441, 93 S.Ct. 2230, 37 L.Ed.2d 63; Bell v. Burson, 1971, 402 

U.S. 535, 91 S.Ct. 1568, 29 L.Ed.2d 90. 
 

The second requirement of Fuentes, that there be a need for very prompt action is also unsatisfied. Once the ve-

hicle has been removed from the streets, public safety is no longer in jeopardy. Collection of towing fees and storage 

charges can await an adjudication without serious difficulty. 
 

The third requirement, that the seizure be closely scrutinized by a government official who determines that, ac-

cording to a narrowly drawn statute the seizure was necessary and justified, is also unfulfilled. Once a vehicle arrives 

at the Auto Pound the fees are collected from every owner without exception. Distinctions among the alleged violators 

are neither made nor attempted. There is, therefore, no careful supervision by a government official. 
 

* * * 
Accordingly, we find that s 38-274 of the New Orleans Code is unconstitutional insofar as it authorizes the as-

sessment of towing fees and storage charges without notice and the opportunity for a hearing. 
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