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Court of Appeal, Third District, California. 
COUNTY OF BUTTE et al., Petitioners, 

v. 
The SUPERIOR COURT of Butte County, Respondent; 

David Williams, Real Party in Interest. 
 

No. C057152. 
July 1, 2009. 

Review Denied Sept. 23, 2009.
FN* 

 

 
RAYE, J. 

*731 Real party in interest David Williams is a qualified medical marijuana patient who uses marijuana upon the 

recommendation of his physician. Williams belonged to a seven-member collective of medical marijuana patients who 

agreed to contribute comparable amounts of money, property, and labor to the collective cultivation of marijuana; 

each then would receive an approximately equal share of the marijuana produced. The marijuana was grown at Wil-

liams's home. 
 

In September of 2005 a Butte County Sheriff's deputy came to Williams's home without a warrant. Williams 

produced copies of medical marijuana recommendations for himself and the other members of the collective. The 

*732 deputy ordered Williams, under threat of arrest and prosecution, to destroy all but 12 of the 41 medical marijuana 

plants. Williams complied. 
 

Williams brought suit, alleging various constitutional violations by defendants Butte County, the Butte County 

Sheriff's office, and the deputy involved (collectively, County). County demurred to all causes of action based on a 

failure to state a cause of action. The trial court overruled the demurrer, rejecting County's argument that Williams 

could assert his right to grow medical marijuana cooperatively only as a defense in a criminal court. County brought a 

petition for writ of mandate, and we issued an alternative writ. 
 

* * * 

 
Williams's Complaint 

Williams's complaint alleged the following facts. Williams, a resident of Butte County, is a qualified medical 

marijuana patient who uses marijuana on the recommendation of his physician. Does 1 through 4 are also qualified 

medical marijuana patients who use marijuana on the recommendation of their physicians. 
 

Williams and six other patients formed a seven-member collective. Each member of the collective agreed to 

contribute comparable amounts of money, property, and/or labor to the collective cultivation of medical marijuana, 

and each would receive an approximately equal share of the marijuana produced. The marijuana was grown at Wil-

liams's home. 
 

On September 8, 2005, Butte County Deputy Sheriff Jacob Hancock came to Williams's home without a warrant. 

Williams presented Hancock with copies of medical marijuana recommendations for Williams and the six other 

qualified medical marijuana patients. Williams also informed Hancock that all seven were members of a private 

patient collective. 
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Hancock ordered Williams to destroy all but 12 of the 41 medical marijuana plants growing on his property, under 

threat of arrest and prosecution. Williams complied. 
 

* * * 

 
We disagree with County's assertion that the Constitution and laws of the state do not provide Williams any relief 

at law. Recently, in *736City of Garden Grove v. Superior Court (2007) 157 Cal.App.4th 355, 68 Cal.Rptr.3d 656 

(Garden Grove ), the appellate court considered whether the police department was required to return lawfully pos-

sessed marijuana its officers had seized. The city argued neither the Act, the MMPA, nor section 11473.5 expressly 

provided for the return of lawfully possessed marijuana. However, the court pointed out the city's position failed to 

recognize “the police cannot retain a person's property without running afoul of basic constitutional considerations.... 

„Continued official retention of legal property with no further criminal action pending violates the owner's due process 

rights. [Citation.]‟ ” (Garden Grove, supra, 157 Cal.App.4th at pp. 386–387, 68 Cal.Rptr.3d 656.) 
 

* * * 
Here, the deputy, without a warrant, ordered Williams, on threat of arrest, to destroy a portion of the medical 

marijuana plants maintained by the *737 collective. Article I, section 13 of the California Constitution guarantees 

individuals the right to be secure in their persons, houses, papers, and effects, free from unreasonable searches and 

seizures. As the Supreme Court has noted, in the context of medical marijuana: “To be sure, law enforcement officers 

must have probable cause before they lawfully may arrest a person for any crime. [Citations.] Probable cause depends 

on all of the surrounding facts [citation], including those that reveal a person's status as a qualified patient or primary 

caregiver under [the Act].” (People v. Mower (2002) 28 Cal.4th 457, 468–469, 122 Cal.Rptr.2d 326, 49 P.3d 1067 

(Mower ).) 
 

Williams seeks to challenge the deputy's lack of probable cause leading up to the deputy's demand that he destroy 

numerous marijuana plants. County, citing our opinion in People v. Fisher (2002) 96 Cal.App.4th 1147, 117 

Cal.Rptr.2d 838 (Fisher ), argues Williams cannot claim the deputy's lack of probable cause violated his rights. In 

Fisher, officers obtained a search warrant after spotting marijuana growing on the defendant's property. When the 

officers attempted to execute the warrant, the defendant claimed to be a medical marijuana patient and provided his 

physician's recommendation. Still believing there remained a possibility a crime was being committed, the officers 

continued to search and found more marijuana, a weapon, and ammunition. (Id. at p. 1149, 117 Cal.Rptr.2d 838.) A 

jury convicted the defendant of unlawful possession of the weapon and ammunition, but acquitted him of the mari-

juana charges. (Id. at p. 1150, 117 Cal.Rptr.2d 838.) 
 

In Fisher, the defendant appealed, arguing the trial court erred in denying his motion to suppress all of the evi-

dence because of his status as a medical marijuana patient. We rejected the defendant's argument, noting that when the 

officers obtained the search warrant, they did so without knowledge of the defendant's status as a medical marijuana 

patient. When the officers became aware of the defendant's claim, they were unsure whether a crime had been com-

mitted and did not have “the option to make a redetermination of probable cause.” (Fisher, supra, 96 Cal.App.4th at 

pp. 1150–1151, 117 Cal.Rptr.2d 838.) Operating under the authority of the warrant, the officers were no longer au-

thorized to make a probable cause determination. (Ibid.) 
 

[3][4] No such warrant and concomitant authority exists in the present case. Here the deputy, without a warrant, 

ordered Williams to destroy marijuana plants. Lacking a warrant, an officer must possess “ „ “facts as would lead a 

man of ordinary caution or prudence to believe, and conscientiously entertain a strong suspicion of the guilt of the 

accused.” ‟ [Citation.]” (Mower, supra, 28 Cal.4th at p. 473, 122 Cal.Rptr.2d 326, 49 P.3d 1067.) Any consideration of 

probable cause must include the officer's consideration of the individual's status as a qualified medical **428 mari-

juana patient. (Id. at pp. 468–469, 122 Cal.Rptr.2d 326, 49 P.3d 1067.) 
 

* * * 
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DISPOSITION 

We deny County's petition for a writ of mandate. Having served its purpose, the alternative writ is discharged. 

Williams shall recover costs in this original proceeding. (Cal. Rules of Court, rule 8.493(a)(1).) 
 
I concur: SCOTLAND, P.J. 
 
MORRISON, J.,

FN*
 dissenting. 

 
FN* Retired Associate Justice of the Court of Appeal, Third Appellate District, assigned by the Chief Justice 

pursuant to article VI, section 6 of the California Constitution. 
 

I would grant the writ. The fourth amended complaint fails to state a cause of action and therefore, to avoid a 

needless trial, the demurrer should have been sustained. 
 

* * * 

 
The CSA makes marijuana contraband per se: 

 
“Contraband is of two types: contraband per se and derivative contraband. Contraband per se consists of objects 

which are „intrinsically illegal in character,‟ „the possession of which, without more, constitutes a crime.‟ [Citation.] A 

typical example is cocaine, a controlled substance, the possession of which is unlawful under the Controlled Sub-

stances Act, 21 U.S.C.A. §§ 801 et seq. Courts will not entertain a claim contesting the confiscation of contraband per 

se because one cannot have a property right in that which is not subject to legal possession.” (Cooper v. City of 

Greenwood, Miss. (5th Cir.1990) 904 F.2d 302, 304–305 (Cooper ); see United States v. Harrell (9th Cir.2008) 530 

F.3d 1051, 1057 [“An object is contraband per se if its possession, without more, constitutes a crime; or in other 

words, if there is no legal purpose to which the object could be put”].) 
 

Under the supreme law of the land, marijuana is just as illegal as cocaine, and therefore is contraband per se: “The 

following shall be subject to forfeiture to the United States and no property right shall exist in them: (1) All controlled 

substances which have been manufactured, distributed, dispensed, or acquired in violation of this subchapter. [¶] ... [¶] 

(8) All controlled substances which have been possessed in violation of this subchapter.” (21 U.S.C.A. § 881(a).) In 

part the CSA defines what may be subject to forfeiture, but it also declares that “no property right shall exist” in, 

among other things, specified substances including marijuana. Federal law is supreme, making marijuana contraband 

per se even in California. 
 

The distinction between contraband per se and derivative contraband is critical because due process attaches to 

lawful property and to property whose status must be ascertained, such as derivative contraband, that is, property “not 

inherently illegal to possess.” (16D C.J.S. (2005) Const. Law, § 1850, p. 192; see People v. Superior Court (McGraw 

) (1979) 100 Cal.App.3d 154, 159, 160 Cal.Rptr. 663 [“if the contraband nature of seized property is in doubt, there 

should be an appropriate procedure for making that determination”].) 
 

*744 But neither tort liability nor due process rights arise from the seizure or destruction of contraband per se. 
 

* * * 

 
Nor does the seizure and destruction of contraband per se offend due process principles. Due process protects 

lawful property interests: “ „There can be no forfeiture of property without notice to the owner and a hearing at *745 

which he can be heard, except in a few cases of necessity, i.e., property kept in violation of law which is incapable of 
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lawful use.‟ ” (People v. One 1941 Chevrolet Coupe (1951) 37 Cal.2d 283, 286, 231 P.2d 832, italics added; see Net 

Forfeiture, 63 Ops.Cal.Atty.Gen. 346, 354 (1980) [no need for notice “where the property is contraband (i.e., illegal to 

possess), has no lawful use, or constitutes a danger to the public safety”].) No prior hearing is required, as to contra-

band per se. (See Samuels v. McCurdy (1925) 267 U.S. 188, 199–200, 45 S.Ct. 264, 69 L.Ed. 568; cf. Logan v. 

Zimmerman Brush Co. (1982) 455 U.S. 422, 433–434, 102 S.Ct. 1148, 71 L.Ed.2d 265 [some type of hearing required 

for “protected property interest”].) 
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