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United States District Court, N.D. Mississippi, Western Division. 
Bill KEELON, Plaintiff, 

v. 
Don DAVIS, d/b/a Davis Auto Parts, et al., Defendants. 

 
No. WC 79-6-S-P. 
March 29, 1979. 

 

 
MEMORANDUM OF DECISION 

ORMA R. SMITH, District Judge. 
Plaintiff Bill Keelon (hereafter “Keelon”) is a resident citizen of the State of Alabama. Keelon is the owner of a 

tractor-trailer rig (hereafter “rig”). The rig was *205 involved in an accident on U.S. Highway 78 in Marshall County, 

Mississippi, on May 23, 1978. 
 

Defendant Don Davis (hereafter “Davis”), is a resident citizen of Mississippi, and, on the date aforesaid, owned 

and operated a wrecker service in Marshall County, Mississippi. 
 

In the early morning hours of the date aforesaid, a highway patrolman called Davis, informed him of the accident 

and requested emergency wrecker service to remove the wrecked rig and to free the driver of the rig, who was trapped 

inside the tractor. 
 

Davis, upon reaching the scene of the accident with two large and one small wrecker, proceeded to free the 

trapped driver and tow the rig from the field where it had come to rest after the accident, to his place of business in 

Marshall County. 
 

Keelon arrived at Davis' place of business on the date of the accident, after Davis had performed the work nec-

essary to free the driver and tow the wrecked rig to his place of business. Davis was unable at that time to give Keelon 

a bill for his service. The matter remained unsettled until August 4th or 5th, 1978, when an associate of Keelon came 

by Davis' place of business and secured a bill for the work. 
 

Davis heard nothing further from Keelon until suit for conversion of the rig, valued at $10,000, was brought 

against him in the Circuit Court of Marshall County on August 18, 1978. 
 

Davis answered the suit and filed a counterclaim by which he sought to recover the charges made in connection 

with the wrecker service, towage and storage of the rig. The total amount of Davis' claim, at that time, was $1,901.52. 

Davis claimed to have a common law lien on the rig to secure payment of the charges.  

* * * 

The writ was immediately issued commanding the sheriff of the county to seize the rig and hold the same ac-

cording to law. The writ commanded the sheriff to summon Keelon to appear before the chancery court on the 4th 

Monday of January, 1979, to answer the action. 
 

Pursuant to the command of the writ, the sheriff seized the rig at Davis' place of business by posting a notice of 

levy thereon.  

* * * 
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The Mississippi Chemical and M P I cases do not solve the problem in the action sub judice.  To solve the issue, it 

is necessary to consider three recent Supreme Court cases.   Fuentes v. Shevin, 407 U.S. 67, 92 S.Ct. 1983, 32 L.Ed.2d 

556, Reh. den. 409 U.S. 902, 93 S.Ct. 177, 34 L.Ed.2d 165 (1972) (“Fuentes” ), followed by Mitchell v. W. T. Grant 

Company, 416 U.S. 600, 94 S.Ct. 1895, 40 L.Ed.2d 406 (1974) (hereafter “Mitchell” ), and finally by North Georgia 

Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 95 S.Ct. 719, 42 L.Ed.2d 751 (1975) (hereafter “Di-Chem” ). 
 

* * * 
It is at once apparent that Mitchell does not control the action sub judice. Here, Davis has no present interest in the 

rig. The Louisiana statute requires a present vested interest in the property sequestered. The Louisiana writ will not 

issue on the conclusory allegation of ownership or property rights. Here, the Original Bill, under the oath of Davis' 

attorney, recites the issuance of the writ of replevin in the Circuit Court suit, the possession of the rig awarded Keelon 

therein and alleges that Davis believes that Keelon will remove the rig from the state, and thereby place it beyond the 

jurisdiction of the court. 
 

* * * 
The court has concluded that the facts which exist in the action sub judice bring it within the holding of the Su-

preme Court in Di-Chem. To paraphrase the holding of that case, the Mississippi statutes are vulnerable for the same 

reason set forth in Fuentes. Here, a rig, surely a form of property, was impounded and absent a bond, put totally be-

yond use during the *212 pendency of the litigation on the alleged debt, all by a writ of sequestration issued by a court 

clerk without notice or opportunity for an early hearing and without participation by a judicial officer.   419 U.S. at 

606, 95 S.Ct. 601. 
 

Because the action sub judice brings into question the constitutionality of the Mississippi Sequestration Statutes 

of general use in the state, the Attorney General of Mississippi appeared by a deputy at oral argument and submitted a 

Memorandum in support of defendants' position that the statutes are constitutional and that the court should sustain 

this position. 
 

The Attorney General recognizes the importance of the trilogy of Supreme Court cases, Supra. He calls the court's 

attention to an exception to the rule announced in Fuentes. Defendants also cite and argue that it is here applicable. In 

Fuentes the court said: 
 

There are “extraordinary situations” that justify postponing notice and opportunity for a hearing. . . . These situ-

ations, however, must be truly unusual. Only in a few limited situations has this Court allowed outright seizure without 

opportunity for a prior hearing. First, in each case, the seizure has been directly necessary to secure an important 

governmental or general public interest. Second, there has been a special need for very prompt action. Third, the State 

has kept strict control over its monopoly of legitimate force: the person initiating the seizure has been a government 

official responsible for determining, under the standards of a narrowly drawn statute, that it was necessary and justi-

fied in the particular instance. 
 

 407 U.S. at 90-91, 92 S.Ct. at 2000. (footnotes omitted). 
 

In urging that the exception in Fuentes should be applied in the action sub judice the argument is made, not only 

by the Attorney General but also by defendants, that there is a general public interest in assuring that residents of 

Mississippi are given some protection in asserting their claims against nonresident debtors by preventing the removal 

from the State of property belonging to such nonresident debtor, resulting in resident-creditors being completely 

unable to recover their claims from the non-resident debtor. Additionally, the argument is made that there is a neces-

sity for prompt action, as any delay will result in the removal of the property from the jurisdiction of the court. The 

third argument is made that of the general statutory provisions, relating to the operation of the Chancery Courts of the 

State, give a nonresident debtor the right to prompt judicial review.[FN3] 
 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1972127151
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1972127151
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1972201681
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1974127180
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1974127180
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1975129721
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1975129721
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1975129721&ReferencePosition=606
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1975129721&ReferencePosition=606
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1972127151&ReferencePosition=2000


  
 

FOR EDUCATIONAL USE ONLY Page 3 

475 F.Supp. 204 
(Cite as: 475 F.Supp. 204) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

FN3. These statutes are cited in the Attorney General's memorandum.   Miss.Code Ann. ss 9-1-29, 9-5-91 

and 9-5-147 (Cum.Supp.1978). 
 

The Fuentes decision makes it clear that the exception to the general rule relates only to a “truly unusual” situation 

and that the court has allowed outright seizure without opportunity for a prior hearing “only in a few limited situa-

tions”, 407 U.S. at 90, 92 S.Ct. at 1999. In citing examples of situations in which the court had allowed summary 

seizure of property without notice and prior hearing, reference was made to “summary seizure of property to collect 

the internal revenue of the United States, to meet the needs of a national war effort, to protect against the economic 

disaster of a bank failure, and to protect the public from misbranded drugs and contaminated food”.   407 U.S. at 

91-92, 92 S.Ct. 1983, 2000 (footnotes omitted). 
 

* * * 
The court does not find impressive the argument that the peculiar facts of the action sub judice bring it within the 

exception to the general rule that Keelon was entitled to notice and the opportunity of a prompt hearing before a 

judicial officer before the issuance of the writ; or, at the very least, a hearing promptly after seizure where Davis would 

carry the burden of sustaining his right to seizure. 
 

 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000933&DocName=MSSTS9-1-29&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000933&DocName=MSSTS9-5-91&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000933&DocName=MSSTS9-5-147&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1972127151&ReferencePosition=1999
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1972127151&ReferencePosition=2000
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1972127151&ReferencePosition=2000

