
  
 

FOR EDUCATIONAL USE ONLY Page 1 

699 F.Supp. 888 
(Cite as: 699 F.Supp. 888) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 

 
 

United States District Court, 
S.D. Florida, 

 
Fort Lauderdale Division. 

. 
FLORIDA PAWNBROKERS AND SECONDHAND DEALERS ASSOCIATION, INC., a Florida Corporation, and 

Happy Hocker Pawnship, Inc., a Florida Corporation, Plaintiffs, 
v. 

CITY OF FORT LAUDERDALE, a Municipal Corporation, Defendant. 
 

No. 87–7008–CIV. 
Nov. 17, 1988. 

 

 
ORDER 

GONZALEZ, District Judge. 
Can the state authorize police officers to seize allegedly stolen property from a pawnbroker without notice and 

hearing? This question is before the court upon the parties' cross motions for summary judgment. 
 

* * * 
[3] The pawnbroker seizure statute authorizes police officers to seize property in the possession of the pawn-

broker upon the ex parte application of the putative lawful owner who is expressly exempted from reimbursing the 

pawnbroker. 
 

As will be seen, this statutory scheme authorizes a due process deprivation of federal constitutional dimensions. 

In Fuentes v. Shevin, 407 U.S. 67, 92 S.Ct. 1983, 32 L.Ed.2d 556 (1972), the Supreme Court held that even a tem-

porary loss of possessory rights in chattels is a significant abridgement of Fourteenth Amendment rights. In this case, 

the pawnbroker is permanently deprived of the pawned property and his lien thereon with no guarantee of any com-

pensation.  
 

* * * 

It is clear that Florida caselaw recognizes the bailee's interest as a form of property. 
 

* * * 
[5] The Supreme Court has recognized that mere possessory rights are protected property. In Fuentes, the Court ob-

served that as long as there was “some dispute” as to the right to continued possession, a possessor is entitled to due 

process. 407 U.S. at 87 n. 17, 92 S.Ct. at 1997 n. 17. 

 

* * * 
Upon consideration of the above, it is clear that the pawnbroker seizure statute does not provide minimum pro-

cedural due process. The statute does not require any notice to the pawnbroker or the pawnee. The alleged lawful 

owner is not required to *893 post a bond to protect the pawnbroker from meritless claims. Most importantly, there is 

no hearing before an impartial decisionmaker. While the defendant may contend that the pawnbroker's opportunity of 

a “hearing” before the police officer satisfies due process, few would hold that a police official seizing pawned 
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property is an impartial decisionmaker possessed of the legal training sufficient to resolve conflicting claims to 

property. It is accordingly 
 

ORDERED AND ADJUDGED as follows: 
 

1. The defendant's cross-motion for summary judgment is hereby DENIED. 
 

2. The plaintiffs' motion for summary judgment is hereby GRANTED. Section 715.041(2) of the Florida Statutes 

is hereby declared UNCONSTITUTIONAL as repugnant to the due process clause of the Fourteenth Amendment to 

the Constitution of the United States. 
 

3. The defendant, City of Fort Lauderdale, and its officers, agents, and employees including the police depart-

ment, are hereby ENJOINED AND RESTRAINED from enforcing Section 715.041(2), Florida Statutes. 
 

4. If plaintiffs seek relief for damages under 42 U.S.C. § 1983, or for costs and attorneys's fees pursuant to 42 

U.S.C. § 1988, they shall file an appropriate motion with supporting legal memorandum within 15 days of the date of 

this order or shall be deemed to have waived said claims. 
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