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Justice APPLETON delivered the opinion of the 

court: 
***829 *255 Plaintiff, John B. Barnes, brought 

this action against defendant, Rose Michalski, to en-

force the repayment of a loan. (The caption identifies 

plaintiff as “Brad Barnes,” but we will use his full 

formal name, which we have obtained from the tran-

script of the trial.) At the close of plaintiff's evidence 

in the bench trial, the trial court granted defendant's 

motion for a judgment in her favor. See 735 ILCS 5/2–

1110 (West 2008). Plaintiff appeals, and we conclude 

that the judgment is against the manifest weight of the 

evidence. 
 

It is undisputed that plaintiff advanced defendant 

$27,000 and that, when doing so, he did not owe her 

$27,000. Further, she was neither his spouse nor his 

relative. Those facts created the presumption of a loan. 

Defendant had the burden of rebutting that presump-

tion by going forward with clear and convincing evi-

dence that the $27,000 was a gift, as she pleaded in her 

answer. Instead of requiring defendant to carry that 

burden of production, the court prematurely ended the 

trial at the conclusion of plaintiff's case, by granting 

defendant's**327 motion for a judgment in her favor. 

Therefore, we reverse the trial court's judgment and 

remand this case with directions***830 to resume the 

trial and proceed to its conclusion. 
 

I. BACKGROUND 
A. The Complaint and Answer 

In his complaint, which he filed on February 15, 

2007, plaintiff alleges he has lent defendant a total of 

$27,000 as evidenced by two cashier's checks, copies 

of which are attached to his complaint as exhibits A 

and B, and that she has not repaid him. In her answer, 

defendant denies that allegation. 
 

The answer admits, however, paragraphs 4 and 5 

of the complaint, which read as follows: 
 

*256 “4. On or about November 24, 2003[,] 

[p]laintiff delivered to [d]efendant * * * a check in 

the amount of $25,000.00 drawn on the First Na-

tional Bank, Girard, Illinois. See [e]xhibit ‘A’. 
 

5. On or about December 18, 2003[,] [p]laintiff 

delivered to [d]efendant * * * a check in the amount 

of $2,000.00 drawn on the First National Bank, 

Girard, Illinois. See [e]xhibit ‘B’.” 
 

Although defendant admits receiving these two 

cashier's checks from plaintiff, she denies they are 

loans. Rather, she asserts in her answer that they are 

gifts. In response to the allegation, in paragraph 7 of 

the complaint, that she “has not repaid said sums to 

[p]laintiff,” defendant “denies that she has any obli-

gation to repay the gifts provided by the [p]laintiff.” 
 

B. The Bench Trial 
1. Admission of the Cashier's Checks 

The bench trial commenced on May 22, 2009, and 

at the beginning of the trial, before calling any wit-

nesses, plaintiff's attorney offered in evidence plain-

tiff's exhibit Nos. 1 and 2, which were the cashier's 

checks referenced as exhibits A and B in paragraphs 4 

and 5 of the complaint. Defendant's attorney had no 

objection to plaintiff's exhibit Nos. 1 and 2, and the 

trial court admitted them in evidence. 
 

These two exhibits are in the common-law record. 

Plaintiff's exhibit No. 1 is a cashier's check in the 

amount of $25,000. It is dated November 24, 2003. 

Plaintiff's name, Brad Barnes, is typed on the line 

corresponding to the “remitter” and also on the line 

corresponding to the words “pay to the order of.” He 

has endorsed the check on its reverse side, and under 

his signature are the words “Pay to the Order of Rose 

Michalski.” Below that restrictive endorsement is the 

signature of “Rose Michalski,” followed by the ink 

stamps and dot-matrix notations of several financial 
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institutions. 
 

Plaintiff's exhibit No. 2 is a copy of another 

cashier's check, which, in its endorsements and nota-

tions, closely resembles plaintiff's exhibit No. 1 except 

that this check is dated December 18, 2003, and is in 

the amount of $2,000. Again, the remitter is plaintiff, 

and on its front side, the check is payable to his order. 

He has endorsed the reverse side of the check, above 

the words “Pay to the Order of Rose Michalski,” and 

the signature of “Rose Michalski” appears under that 

restrictive endorsement, followed by the notations of 

various financial institutions. 
 

2. The Testimony at Trial 
Three witnesses testified in plaintiff's case in 

chief: plaintiff; his wife, Barbara Dell–Barnes; and 

defendant, whom he called as a hostile witness. Here 

is the gist of their testimony. 
 

*257 Plaintiff testified that he had been married to 

Dell–Barnes for 13 years and that they lived in Girard. 

In the summer of 1999, plaintiff became acquainted 

with defendant, who at that time was married to 

George Michalski. The Michalskis also lived in 

Girard. Plaintiff got to know the ***831 **328 

Michalskis because both he and George Michalski 

were volunteer firefighters in the Girard fire depart-

ment and the families of firefighters often went on 

outings together to Otter Lake, where they had parties 

and went boating and canoeing. 
 

Thus, the Barneses had a social relationship with 

the Michalskis through the fire department, but the 

Barneses and defendant developed a further bond 

because of the Barneses' self-described practice of 

being “swingers.” Plaintiff's attorney asked plaintiff: 
 

“Q. Now, you and your wife practice a certain 

lifestyle? 
 

A. Yes, we do. 
 

Q. And what do you call that? 
 

A. That is[,] basically[,] we are in a life-

style[—]we are swingers[,] and we basically go out 

and meet other couples and— 
 

Q. In other relationships? 

 
A. Yes. 

 
Q. Did Rose ever participate in those activities 

with you? 
 

A. Yes, she did. 
 

[Q.] And where would those occur at? 
 

A. Happened at different places. Couple of times 

at her house, couple of times at a hotel in Spring-

field, couple of times out at the lake a lot. 
 

Q. And was your wife present during any of 

these? 
 

A. Yes, she was. 
 

Q. And was she aware of those activities? 
 

A. Oh, yes. Yes.” 
 

Sometimes, in these casual gatherings, defendant 

told plaintiff about her financial troubles. She had 

maxed out her credit cards and was having difficulty 

making house payments. She was afraid that she and 

her husband would lose their home. Several months 

after she first brought up her money problems, plain-

tiff sat down with her, and they went through her bills, 

brainstorming for solutions. George Michalski did not 

participate in this conversation; defendant was afraid 

that if he found out how badly off they were finan-

cially, he would say he did not want the house any-

more because they were living beyond their means. 

The interest and fees on the credit cards were eating 

them up. Plaintiff and defendant tried to get the cred-

it-card balances moved to a different credit-card 

company, one that would charge a lower rate of in-

terest, but they were unsuccessful. Finally, plaintiff 

and defendant “figured out about what she was in 

debtwise, that would help her get on top of her bills.” 

The sum she needed appeared to be $25,000. So, *258 

in November 2003, plaintiff withdrew $25,000 from 

his 401K plan and gave defendant a cashier's check in 

that amount (plaintiff's exhibit No. 1). 
 

Plaintiff testified: 
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“A. Basically, I told her[,] [‘U]se this money to 

get on top of your bills. Once you get on top of your 

bills[,] all the money that you were paying to your 

credit cards, all the service charges, all that[,] you 

can start then giving that back to me.[’] I mean[,] 

she was paying outlandish fees. And I said [,] 

[‘W]henever you get on top of it[,] pay me back[’]. 

No, I didn't want anything extra back. I just said[,] 

[‘P]ay me back.[’] 
 

Q. To your knowledge, did her husband know 

what was going on? 
 

A. No. 
 

Q. Did your wife know? 
 

A. Yes.” 
 

Thus, according to plaintiff's testimony, his wife 

knew “what was going on”—meaning, apparently, not 

only the infusion of $25,000 from plaintiff's retire-

ment account into the Michalskis' bank account but 

also, ***832 **329 more generally, his relationship 

with defendant—but defendant's husband was in the 

dark. In his efforts to financially assist the Michalski 

household, plaintiff dealt exclusively with defendant. 

A couple of weeks after giving her the cashier's check 

in the amount of $25,000, he asked her how she was 

doing. She replied that she had overlooked a couple of 

bills and that she needed more money. He asked her 

how much more money, and she answered that she 

needed a couple thousand dollars more. He told her, 

“[‘W]ell, okay. * * * I will get another check for you[,] 

but that's pretty much it. The well is dry. I don't have, 

you know, any more to give you * * *. [’]” So, in 

December 2003, he obtained a second cashier's check 

(plaintiff's exhibit No. 2), this one in the amount of 

$2,000, and delivered it to her. 
 

About two years after endorsing over to defendant 

these two cashier's checks, plaintiff began reminding 

her of his expectation that she pay him back, and he 

was prompted to do so by a conversation he had one 

day with her son, at the fire department. Plaintiff tes-

tified: 
 

“A. I was at the firehouse[,] and [defendant's] son 

was there with her car [,] and I made the comment to 

him[,] * * * [‘Y]ou need to be careful with Mama 

Rose's car[.] [P]ut a scratch on it[,] [and] she is 

going to kick your butt. [’] He said, [‘W]ell, this is 

going to be my car.[’] [‘]Why is that? [’] [‘]Well,[’] 

he said, [‘M]om is getting ready to buy a new car[,] 

and I get this one.[’] Well, I thought if she is able to 

buy another car[,] she should have been trying to 

pay me something back a little bit at a time. 
 

Q. Do you know how long that was after you had 

given her the money? 
 

*259 A. Yeah, that was a couple of years later. A 

year or so later [,] that's when I seen him.” 
 

After this conversation with defendant's son, 

plaintiff gave defendant a call and told her, “ ‘[H]ear 

you are wanting to buy a car. You know you need to 

start paying me back[’]* * *.” She replied, “[‘Y]eah, I 

will see what I can do.[’]” 
 

A further period of time went by, and plaintiff 

brought up the matter of repayment again. Defendant 

asked him how much she owed him. He reminded her 

he had given her two cashier's checks, one for $25,000 

and the other for $2,000. She requested to see copies 

of the cashier's checks, and he told her he would obtain 

them from the bank. After sending her copies of the 

cashier's checks, he received a letter from defendant 

asserting that she owed him nothing because the 

$27,000 was a gift. 
 

On cross-examination, plaintiff again acknowl-

edged that defendant's then-husband, George 

Michalski, had known nothing about his provision of 

$27,000 to defendant. (The Michalskis divorced in 

2008.) Nor did George Michalski know about the 

“swingers thing”; it was strictly between the Barneses 

and defendant. 
 

Plaintiff further admitted, on cross-examination, 

that for a period of several years, he talked with de-

fendant almost daily on the cell phone. He also ac-

companied her on a trip to Chicago and stayed in a 

hotel room with her. Additionally, the Barneses 

bought her jewelry for Christmas and sent her flowers. 

Plaintiff agreed that he and defendant were close. 
 

Because of his close relationship with defendant, 

he wanted to help her, and she confided in him. When 

sitting down with her to help her organize her fi-
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nances, plaintiff knew she earned only $40,000 a year 

and that $27,000 was more than half her yearly earn-

ings. He knew it would take her longer than a year to 

pay him back. Every once in a while—at the lake, for 

instance—plaintiff and his wife suggested***833 

**330 to defendant that she should begin whittling 

down her indebtedness to them. Even a small payment 

would have demonstrated that she was at least trying 

to pay them back. 
 

Although the Barneses expected repayment, 

plaintiff admitted that no writing existed calling the 

advancement of $27,000 a loan. Plaintiff never wrote 

“loan” on the cashier's checks. Defendant's attorney 

asked him: 
 

“Q. * * * And so, how did it come about that you 

gave her that [$25,000] check? I mean, did you say, 

[‘]I will give you $25,000 if you pay me back within 

10 years, if you pay me $400 a month[’]? What did 

you say to her? 
 

*260 A. We didn't set up any terms, no. I did not 

say, [‘O]kay, I will give you this[,] and here [are] 

the terms for paying it back.[’] Basically [,] I said, 

[‘O]kay, this is what you need. Let me see what I 

can do.[’]” 
 

Plaintiff further admitted he never “put a time 

limit” on her repayment. Eventually, there came a 

time, however, when her continued failure to repay 

any amount whatsoever no longer was acceptable to 

him. 
 

Plaintiff recalled that on December 26, 2006, he 

left a message on defendant's answering machine, 

asking for the money. In January 2007, she responded 

with a letter, defendant's exhibit No. 1 (not admitted in 

evidence, though used in the trial), in which she stated 

she was shocked that he was asking for the money 

back. According to plaintiff, December 2006 was not 

the first time he urged her to begin repayment. They 

“had talked about it a couple of times” before then. 
 

Judging, however, from the tenor of the 

cross-examination, defendant's theory was that plain-

tiff had given her the $27,000 as a gift because he was 

infatuated with her and that later, when the passion 

cooled, he began having second thoughts about the 

gift and he started insisting on repayment. Defendant's 

attorney asked plaintiff: 

 
“Q. Now, you know that Rose has claimed that 

this was an affair that went on for years, a love affair 

between the two of you? 
 

A. That's correct. 
 

Q. And you deny that? 
 

A. I do.” 
 

On redirect examination, plaintiff testified that 

before her letter of January 9, 2007, defendant never 

signified to him, in any way, that she considered the 

$27,000 to be a gift. 
 

Plaintiff next called Barbara Dell–Barnes. She 

testified she had been married to plaintiff for 13 years. 

She had been aware of plaintiff's plan to provide de-

fendant $25,000. She testified that she and her hus-

band were “swingers” and they sometimes “swung” in 

hotels in Springfield. Defendant “participate[d] in that 

area.” 
 

Plaintiff called defendant as his final witness. She 

admitted receiving the two cashier's checks from 

plaintiff and using them to pay off her debts. She was 

married to George Michalski at the time plaintiff en-

dorsed the checks over to her, and she denied ever 

telling George Michalski that she had borrowed 

money from plaintiff. 
 

In response to that denial, plaintiff's attorney 

impeached defendant with testimony she had given in 

her deposition on June 3, 2008. In her deposition, 

defendant testified: 
 

“[‘]George found out on January 3rd of 2007 

because Brad told me he wanted the money. So, I 

wanted to get copies of those checks *261 from 

Brad. So, that's the day that Brad gave me those 

checks is the night I went home and I told my 

***834 **331 husband[.] I said[,] [“]I have got 

something to tell you.[”] I said back in 2003[,] I 

borrowed money from Brad Barnes[,] and I said we 

had intentions of getting divorced and we were go-

ing to get married. [’]” (Emphasis added.) 
 

Later on in her deposition, however, defendant 

corrected herself and characterized the money as a gift 
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rather than as “borrowed.” 
 

Plaintiff then rested, whereupon defendant moved 

for a “directed verdict” on the ground that the alleged 

oral contract was not to be performed within one year 

and therefore was barred by the statute of frauds. See 

740 ILCS 80/1 (West 2002). Defendant cited plain-

tiff's own testimony that he did not plan to be paid 

back within a year. Plaintiff responded that the trans-

action was outside the statute of frauds because 

“checks were given, the money was delivered[,] [and] 

the contract was completed at that point.” Plaintiff 

further pointed out that since defendant was alleging a 

gift, she had the burden of proving a gift by clear and 

convincing evidence. Defendant disagreed that she 

had to prove anything or that any burden shifted to 

her; she maintained that because plaintiff was alleging 

a breach of contract, he had to prove “offer, ac-

ceptance[,] and terms.” 
 

The trial court granted defendant's motion for a 

judgment, not because of the statute of frauds but 

because, in the court's opinion, plaintiff had failed to 

prove the elements of his prima facie case. The court 

explained: 
 

“Plaintiff alleges in his [c]omplaint that he made a 

loan to [d]efendant. A loan[,] in this [c]ourt's view[,] 

is a contract. You can call it what you want [,] but a 

contract is a contract. There has to be offer, there 

has to be acceptance and terms of repayment. All of 

which is the burden of [p]laintiff to prove. If he 

proves that, then I think the burden would then shift 

over to [d]efendant to prove that it was not a 

loan[/]contract but, in fact, it was a gift[;] that would 

be her burden. But I don't find[,] on the direct tes-

timony of [p]laintiff and his supporting witness[,] 

that he has met his burden with respect to the con-

tract. So, Attorney Reed[']s motion for directed 

verdict [sic ] will be granted. I will do a short order 

to that effect. Thank you, folks.” 
 

The order, which the trial court entered on May 

22, 2009, reads as follows: “Matter coming on for 

bench trial, both parties present with attorneys. Plain-

tiff presents evidence. Defendant moves for directed 

verdict at the close of plaintiff's evidence. Directed 

verdict. Cause dismissed.” 
 

This appeal followed. 
 

*262 II. ANALYSIS 
* * * 

 
In any event, our point is that, contrary to the trial 

court's assumption, plaintiff did not have to prove any 

terms of repayment as part of his prima facie case. 

Even if the parties never agreed on the terms of re-

payment, a court will supply the terms of repayment if 

there was a loan. See Restatement (Second) of Con-

tracts § 204, at 97–98 (1981). Given the trial court's 

remarks at the conclusion of the bench trial, it is pos-

sible that the court granted defendant's motion for 

judgment at the close of plaintiff's case because 

plaintiff had failed to carry his “burden of proving” 

“the terms of repayment”—which actually, under a 

correct view of the law, he did not have to prove at all. 

He merely had to prove it was an unpaid loan. See 66 

Am.Jur.2d Restitution & Implied Contracts § 171, at 

748 (2001); Doughty, 661 A.2d at 1123; 

***840**337Cartney v. Olson, 154 Neb. 546, 

550,   48 N.W.2d 653, 656 (1951); Siebrecht v. Sie-

brecht, 153 A.D. 227, 228–29, 137 N.Y.S. 1073, 1074 

(1912). 
 

C. The Presumption of a Loan 
[15][16] Because the trial court remarked that if 

plaintiff had carried his burden of proof, the burden 

then would have shifted to defendant to prove that the 

$27,000 was a gift, the court, as the trier of fact, must 

not have considered the evidence to be sufficient, as of 

yet, to prove a gift. Indeed, when we review the tran-

script of the trial, all we *269 find, in support of the 

theory of a gift, is defendant's bare assertion that the 

money was a gift. We are aware that, in her brief, 

defendant quotes the letter she wrote to plaintiff on 

January 9, 2007, and that in this letter, she claims he 

originally told her she never had to pay him back. 

Nevertheless, although defendant's attorney used this 

letter (defendant's exhibit No. 2) in his 

cross-examination of plaintiff, it does not appear that 

the letter ever was admitted in evidence at trial. Of 

course, one does not need the letter to perceive the 

close relationship that plaintiff used to have with de-

fendant. The law, however, does not presume a gift if 

someone transfers property to a friend, even a close 

friend. The law presumes a gift if someone transfers 

property to his or her spouse or family member 

(Grandon v. Amcore Trust Co., 225 Ill.App.3d 630, 

634, 167 Ill.Dec. 670, 588 N.E.2d 311, 315 (1992)) 

but not if someone transfers property to a friend. Be-

cause defendant is not plaintiff's spouse or family 
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member, she must prove all the elements of a gift by 

clear and convincing evidence, including donative 

intent. See Bowman v. Pettersen, 410 Ill. 519, 532, 

102 N.E.2d 787, 794 (1951); Hall v. Eaton, 258 

Ill.App.3d 893, 895, 197 Ill.Dec. 611, 631 N.E.2d 833, 

836 (1994); In re Estate of Poliquin, 247 Ill.App.3d 

112, 116, 186 Ill.Dec. 801, 617 N.E.2d 40, 43 (1993); 

20 Ill. L. & Prac. Gifts § 46, at 333–34 (Supp.2009). 
 

[17] If someone writes a friend a check, the law 

presumes the check is not a gift but the payment of an 

antecedent debt. Faletti v. Child, 204 Ill.App. 158, 159 

(1917) (abstract); In re Estate of Platner, 138 A.D.2d 

490, 492, 525 N.Y.S.2d 887, 889 (1988); Stanley v. 

Estate of Walters, 147 Ind.App. 456, 460, 261 N.E.2d 

594, 597 (1970); Williams v. Frazer, 6 Tenn.App. 211, 

218 (1927); 60 Am.Jur.2d Payment § 107, at 786 

(2003); 38A C.J.S. Gifts § 70, at 265 (2008). On the 

record before us, no one could reasonably dispute that 

plaintiff delivered to defendant a total of $27,000 in 

cashier's checks. It is not that plaintiff allegedly 

handed defendant 270 hundred-dollar bills and now all 

we have is plaintiff's word that he did so. Rather, two 

cashier's checks are in evidence, one for $25,000 and 

the other for $2,000, and in her answer, defendant 

admits receiving those checks from plaintiff. Further, 

her signature of endorsement is on the back of the 

checks. This delivery of $27,000 is real and docu-

mented; traceable money changed hands. As we have 

explained, because defendant is neither the spouse nor 

a family member of plaintiff, the law presumes he paid 

her this $27,000 not as a gift but in satisfaction of an 

antecedent debt. 
 

The presumption of an antecedent debt, however, 

has been rebutted. Merely by taking the position that 

the $27,000 was a gift, defendant negates the possi-

bility that plaintiff owed her $27,000. If plaintiff owed 

her $27,000, defendant could not logically assert that 

his payment to her of $27,000 was gratuitous. 
 

[18] *270 Clearly, $27,000 changed hands, and if 

not the payment of a debt, the $27,000 had to be 

something. The presumption next in line, after pay-

ment of an antecedent debt, is the making of a loan. 

***841**338Mantiply v. Mantiply, 951 So.2d 638, 

649   (Ala.2006); Grose v. Bow Lanes, Inc., 661 

N.E.2d 1220, 1224 (Ind.App.1996); Platner, 138 

A.D.2d at 492, 525 N.Y.S.2d at 889; Williams, 6 

Tenn.App. at 218; 60 Am.Jur.2d Payment § 107, at 

786 (2003). This alternative presumption makes sense 

because the initial presumption—payment of an an-

tecedent debt—was of a commercial transaction, a 

non-gratuitous transfer. When a person writes a check 

to a payee who is neither the spouse nor a relative of 

that person, rather than presume that the check was a 

gift—which must be proved by clear and convincing 

evidence—the law will presume that the parties en-

gaged in a contractual transaction: the law will pre-

sume that the check was in payment of a debt, or, if 

that presumption is rebutted, the law will presume the 

check was a loan. 
 

[19] Of course, presumptions can be rebutted, and 

the payee's identity as a charitable organization, for 

instance, would rebut the presumption of a loan. But 

defendant in this case is not a charitable organization, 

and she has not presented any evidence rebutting the 

presumption that plaintiff delivered the checks to her 

as a loan. Regardless of whether the trial court found 

plaintiff to be a credible witness, the burden of going 

forward with evidence shifted to defendant because 

the undisputed documentary evidence in plaintiff's 

case created the presumption of a loan. See Francis-

can Sisters Health Care Corp. v. Dean, 95 Ill.2d 452, 

462, 69 Ill.Dec. 960, 448 N.E.2d 872, 876 (1983). The 

burden of production shifted to defendant because it 

was undisputed that (1) plaintiff delivered to her two 

cashier's checks totaling $27,000 and (2) plaintiff was 

not indebted to her in the amount of $27,000. Because 

those two propositions were undisputed, the law pre-

sumed that the $27,000 was a loan, not a gift. The 

court did not have to take plaintiff's word for it that the 

$27,000 was a loan; the law raised that presumption. 

Consequently, at the close of plaintiff's case, the bur-

den shifted to defendant to come forward with evi-

dence opposing the presumption of a loan (see Fran-

ciscan Sisters, 95 Ill.2d at 462, 69 Ill.Dec. 960, 448 

N.E.2d at 876), and because defendant claimed the 

$27,000 was a gift, that evidence had to be clear and 

convincing (see Bowman, 410 Ill. at 532, 102 N.E.2d 

at 794; Hall, 258 Ill.App.3d at 895, 197 Ill.Dec. 611, 

631 N.E.2d at 836). Instead of requiring defendant to 

meet her burden of production, the court granted her 

motion for judgment at the close of plaintiff's case. 

Since the presumption of a loan is, at this point, un-

rebutted, the judgment is against the manifest weight 

of the evidence. 
 

*271 D. The Statute of Frauds 
[20] Defendant argues that although the trial court 

did not cite the statute of frauds (740 ILCS 80/1 (West 
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2002)) as a reason for granting her motion for judg-

ment at the close of plaintiff's case, we may affirm the 

judgment for any reason supported by the record 

(Casey National Bank v. Roan, 282 Ill.App.3d 55, 63, 

218 Ill.Dec. 124, 668 N.E.2d 608, 614 (1996)), and 

one of the reasons why the judgment is correct is that 

the statute of frauds bars plaintiff's action. The statute 

of frauds “prohibits oral contracts that cannot be per-

formed within one year of their making.” Robinson v. 

BDO Seidman, LLP, 367 Ill.App.3d 366, 370, 305 

Ill.Dec. 175, 854 N.E.2d 767, 772 (2006). According 

to defendant, plaintiff's own testimony established that 

the alleged oral contract in this case was not capable of 

being performed within one year. 
 

[21][22] We disagree. The alleged contract re-

quired defendant to repay plaintiff, and, strictly from 

the standpoint of possibility, she could have repaid 

him immediately. After he endorsed the cashier's 

***842 **339 checks as payable to her order and 

delivered them to her, she could have paid him back 

instantly by endorsing the cashier's checks as payable 

to his order and handing them back to him. Therefore, 

it was theoretically possible for her to perform the 

alleged contract within a year. “[I]f the contract is one 

of indefinite duration[ ] but performance within a year 

is possible by its terms, the contract is not within the 

statute, no matter how unlikely it is that it will actually 

be performed within a year.” E. Farnsworth, Contracts 

§ 6.4, at 132 (3d ed. 2004). The test is whether the 

contract was capable of being performed within one 

year after its formation, not whether the parties con-

templated that it would be performed within that time. 

Robinson, 367 Ill.App.3d at 370, 305 Ill.Dec. 175, 854 

N.E.2d at 772. 
 

III. CONCLUSION 
For the foregoing reasons, we reverse the trial 

court's judgment and remand this case with directions 

to resume the trial and proceed to its conclusion. 
 

Reversed and remanded. 
 
STEIGMANN and POPE, JJ., concur. 
 
Ill.App. 4 Dist.,2010. 
Barnes v. Michalski 
399 Ill.App.3d 254, 925 N.E.2d 323, 338 Ill.Dec. 826 
 
END OF DOCUMENT 

 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000008&DocName=ILSTC740S80%2F1&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1996164816&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1996164816&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1996164816&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1996164816&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=2009794895&ReferencePosition=772
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=2009794895&ReferencePosition=772
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=2009794895&ReferencePosition=772
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=2009794895&ReferencePosition=772
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=2009794895&ReferencePosition=772
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=2009794895&ReferencePosition=772
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=2009794895&ReferencePosition=772
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0140524201&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0205777201&FindType=h

