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Property 2013 

Final Examination 

Model Answer 

Question I 

A. The rap group is going to win this one. Maryland statutory and case law is crystal clear that 

someone who buys a property in foreclosure takes it subject to existing leases. So the rap group 

has a possessory interest for the remainder of their lease term, while the lawyer-couples have 

only a landlord’s reversionary interest. Past and continued occupancy by the rap group is not a 

trespass, but interference with their possessory interest by the couples is. Moreover, the 

couples, as landlords, have an implied covenant of quiet enjoyment, which they breached by 

changing the locks and throwing the personal property in the river.  

The couple’s efforts at self-help are impermissible for two reasons: First, even peaceable self-

help was impermissible at common law unless the landlord had a right of possession. The 

couples have no such right here. Second, what they did was not peaceable. The Minnesota case 

says that changing locks is not peaceable, and certainly throwing a tenant’s possessions in a 

river is not peaceable.  

Even if the law in Maryland were not so clear that foreclosure purchasers take subject to 

existing leases, the couples had constructive notice of the tenancy under § 3-202 whether or not 

the lease was not recorded. The rap group was in possession, which gives purchasers notice of 

their leasehold under the statute. The shelter doctrine has nothing to do with this, because the 

predecessor (the mortgagor) granted the lease and therefore had notice. Foreclosure sales 

transfer the interest of the mortgagor who whomever purchases at the auction; the bank, as 

mortgagee, never owned the property because it was not the successful bidder at the 

foreclosure sale. 

Under the statutory scheme, the role of notice to the purchaser, and notice to vacate by the 

purchaser is a bit murky, based on what I know about the statutes. Representing the couples, I 

would hope that the absence of notice to them about the tenancy might change the outcome, 

but I see nothing in the statutes or in the excerpts from the Curtis case that suggests that notice 

is a pre-requisite to continuation of the leasehold. 

B. (a) I would search the grantor index under the name of the mortgagor, looking for grants of the 

easement up to the time of the foreclosure sale. I would search the grantee index under the 

name of the helicopter operation to see if any grant of a property interest to it showed up. If I 

didn’t, for some reason, know the name of the mortgagor, I could find it from the written 



2 
 

easement the helicopter operators showed the couples. Alternatively I could search the grantee 

index under the name of the mortgagee and find it. 

(b) If the easement is not recorded, the couples would lack record notice of the easement and, 

as bona-fide purchasers for value might have priority over the helicopter operation under the 

MD notice statute, §3-201. The problem is: the helicopter operation probably can establish a 

prescriptive easement. The requisite period for prescriptive easements in MD is two years for 

properties in foreclosure. See 5-103(c). The helicopter operation has been ongoing for three 

years. So that satisfies the continuity-for-the-requisite-period element for prescriptive 

easements. The open-and-notorious element is pretty easily satisfied because the facts suggest 

that the helicopter landings and beer/barbecues were frequent. The exclusivity element appears 

to be satisfied because the claimant of a prescriptive easement need not exclude the owner of 

the servient tenement, but only others engaging in the same use. There is no suggestion of any 

other helicopter operations. The hostility element is the only potential legal refuge for the 

couples. They might argue that the grant of an explicit easement by the mortgagor constituted 

permission, and thus defeated hostility. But it’s not clear how this argument would benefit the 

couples. If there was an explicit easement, they lose, and have to allow continued use under the 

easement. 

(c) If there is an explicit easement that was recorded, and if its contents were as alleged by the 

helicopter operation, the couples have a reasonably good argument that the fly-in beer-

barbecues exceed the scope of the easement (this won’t work for the prescriptive easement, 

because it is the fly-in beer-barbecues that establish the easement.). The couples would argue 

that “motor vehicles” refers only to surface vehicles such as automobiles, motorcycles, ATVs, 

and bicycles; and not to airborne vehicles such as helicopters. They also will argue that “picnics” 

do not include beer-swilling barbecues. Picnics involve eating prepared foods. “Eating” does not 

include drinking. Inclusio unius est exclusio alterius. The helicopter operators will argue that 

helicopters are vehicles and that they have motors. They also will argue that picnics are 

commonly understood to include cooking hamburgers and hotdogs and alcohol. 

The scope of easements is determined by the intent of the grantor and by reasonably 

foreseeable changes in technology. Helicopters are not a new technology. Neither are beer-

swilling barbecues new outdoor eating activities. As to intent, discovery would be helpful as to 

what had occurred right after the easement was granted. If it was access by bicycle with 

cucumber sandwiches and bottled water consumed on blankets, this would be helpful to the 

couples. If it was helicopters flights and beer and barbecue with beer from the outset, and if the 

mortgagor made no objection, this likely would be fatal to the outside-the-scope argument. 

C. (a) The four individuals comprising the couples started out as tenants in common. The fact that 

they were married is irrelevant. Tenancies by the entireties, like joint tenancies with right of 

survivorship, arise only when they are expressly granted. It appears that Alice and Scott validly 

changed their ownership into a joint tenancy with right of survivorship by conveying to 

themselves. All four unities were satisfied, and the deed contained the magic language. Alice 



3 
 

severed the joint tenancy when she conveyed her interest alone to Tyce, however. It doesn’t 

matter whether she was still married to Scott at the time; any joint tenant has the power to 

sever a joint tenancy by conveying that tenant’s interest unilaterally. So after that conveyance, 

Scott, Tyce, and Jeremy were tenants in common, Jeremy and Scott each having 25% interests 

and Scott having a 50% interest. Scott, like any tenant in common, had the power to transfer his 

interest by will, and that’s what he did. So after Scott’s death, Silas replaced Scott as a tenant in 

common with a 25% interest.  

Each tenant in common has the right to use the whole of the property. Silas ousted Tyce and 

Jeremy when he built the wall. He probably also committed affirmative waste because the wall 

surely changed the character of the property. So Tyce has a very good prospect of obtaining a 

money judgment for damages and an injunction requiring Silas to tear down the wall. If Tyce 

doesn’t want to have access to the whole property any more, he also could seek partition either 

in kind (which probably would be feasible, given the size of the property), or by sale. 

(b) Tyce would love to argue that he succeeded to Alice’s right of survivorship under the joint 

tenancy. If he could establish that, he would have, upon Scott’s death, succeeded to Scott’s 

interest, making him a 75%  owner with Jeremy. I see no basis for success on such an argument, 

however, because the joint tenancy was either severed by Alice’s unilateral conveyance (the 

almost certain outcome) or Alice lacked the power to covey the joint tenancy without Scott’s 

consent (unlikely). 

So Tyce is stuck with a 25% or 50% fractional share. He still has a good claim for ouster and 

waste.  

(c) Scott’s will now conveys a springing or shifting executory interest to Silas (“at such time”). 

Whether it’s springing depends on whether it springs out of Scott’s estate. If it divests 

Sweetpea, it’s shifting. The triggering event, both  for vesting and possession, is the blocking of 

the Chester River for sailboat passage, a circumstance that might never occur or might occur 

many years after the deaths of everyone mentioned or involved. This plainly violates the 

common-law rule against perpetuities; it doesn’t matter what actually happened; it only matters 

which might have happened. 

This is a dynamite argument for Tyce, because it extinguishes Silas’s interest, which otherwise 

would have been possessory once the river was blocked. 

Tyce is not going to argue that Sweetpea has the executory interest and Silas a possessory one, 

because then RAP would defeat Sweetpea’s interest and enlarge Silas’s into a fee simple 

absolute as a tenant in common. 

D. The couples have a pretty good common-law private nuisance argument as well as a trespass-to-

land argument. They certainly are being injured in their enjoyment of their property interests by 

activities originating on another piece of property: the helicopter tour flights. If this interference 

is “unreasonable,” common law entitles them to an injunction. Seems like the throwing of 
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objects from the helicopters is pretty unreasonable, even if one does not apply the 

Restatement’s balancing formula. The harm to the couple’s interests is substantial, and the 

social utility of the particular manner in which the helicopter flights are being conducted is zero. 

It would be quite burdensome for the couples to protect themselves against the noise and the 

thrown objects, while it would not be burdensome at all for the helicopter operators to keep 

their customers under better control. 

As to the particular category of nuisance—intentional versus abnormally dangerous—the 

couples have arguments that it is both: intentional because the helicopter flights were 

subjectively intentional and because the behavior of the passengers was so well known and 

consistent that the resulting effect on the couples’ property was substantially certain. See 

Garrett v. Dailey. If intentional, the conduct need only be unreasonable to be a nuisance. The 

couples can argue that it is reckless or negligent and involves unduly hazardous activity because 

the helicopter company has failed to control its passengers, and throwing stuff out of 

helicopters certainly is abnormally dangerous. 

Question II 

A. (1) The interesting question here is whether Baxe has any property interest to assert. As the 

answer to question C explains, he may have, at most, a revocable license. He can’t transfer to 

Jimmy-Bob more than he has. Assuming he has some kind of property interest, and assuming 

that he thus is analogous to a landlord and that Jimmy-Bob is analogous to a tenant, Jimmy-Bob 

has an implied obligation to pay rent for his leasehold, even if any writing, analogous to a lease, 

is silent on rent obligations (unlikely). The only conceivable justification for Jimmy-Bob’s refusal 

to pay rent is violation of an implied warranty of habitability. Not having an Internet connection 

hardly makes the premises uninhabitable. Jurisdictions recognizing this implied warranty limit it 

to conditions that jeopardize health or safety—usually ones violating an applicable housing 

code. 

So Jimmy-Bob is liable for the rent, and Baxe may be entitled to possession, one of the 

preconditions for self-help at common law. Either the writing equivalent to a lease gave him the 

power to evict Jimmy-Bob for non-payment of rent, or the common law terminates the tenancy 

upon non-payment of rent.  

Common law never entitled a landlord to use force to retake premises, however, and the trend 

is to curtail self-help further, in some jurisdictions eliminating it altogether. Berg v. Wiley, for 

example says that changing the locks is not peaceable. I would advise Baxe not to use his college 

buddies to “run-off” Jimmy Bob, at least not if they intend to use force or intimidation. On the 

other hand, if all they contemplate is approaching Jimmy-Bob politely and saying, “Hey, Jimmy-

Bob, we’re going to have to run you off because you won’t pay rent. Please leave voluntarily so 

we don’t have to face the costs of suing you,” that likely is permissible. I would want to check 

Tennessee and Gallatin County landlord-tenant law to see what the applicable limits are on 

landlord self-help. 
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(2) As in subpart (1) the uncertainty about Baxe’s property interest is problematic. He almost 

certainly has some kind of reversionary interest, however, as explained more fully in the answer 

to Question (B)—either a future interest, or an unrevoked license. Either is protectable by an 

action for waste. So he should sue Jimmy-Bob for waste, alleging that the latrine has damaged 

Baxe’s reversionary interest. Jimmy-Bob will argue that he hasn’t: the latrine easily can be filled 

up, and whatever was deposited in it will be leached away in a short time by rain water.  

Baxe probably has a good case under the waste doctrine for the cost he actually incurs (if he 

does) of filling in the latrine and any other necessary amelioration of the condition it causes. 

Nuisance has nothing to do with this, because nuisance involves use of one piece of property by 

one in possession so as to damage the possessory interests of the another piece of property. 

Here, there is only one parcel of property. 

B. The seller can’t be liable for conversion if all he has done is to recapture his own property. He 

will argue, first, that he never transferred the property because the email communications did 

not constitute a contract, and he never delivered possession, and, second, that, at most he 

transferred a future interest and a revocable license. 

His argument that no contract was formed is weak. The federal E-sign statute, and implementing 

statutes in most states, say that email communication satisfies writing and signature 

requirements. While E-sign does not apply to conveyances of real property, the trailer is 

personal property. Delivery might be a problem for Baxe, but he will argue that his right to 

occupy under the license (or lease, or whatever it was) was sufficient. 

The seller clearly retained the possessory interest, and Baxe’s interest is best characterized as a 

springing executory interest, as to which the trigger is finding a “suitable and legal place. In 

addition, he has something else, either a lease or a license: “live in it whenever he wants.” 

The seller will argue that the trigger has not been pulled because Baxe has not found a suitable 

and legal place, referring to the ordinance and Baxe’s PKK linkage on the question of legality. 

Accordingly, Baxe’s potential FSA has neither vested nor become possessory. Moreover, he will 

argue that Baxe’s interest is altogether invalid because it violates the Rule Against Perpetuities: 

the trigger will not necessarily be pulled within the lifetime of anyone now alive.  

As to the potential right to live there, the seller will argue that Baxe had, at most, a revocable 

license, which the seller revoked by the arrival of the redneck thugs. 

Baxe will argue that the trigger has been pulled and therefore that he has a FSA. Nothing in the 

facts suggests that the site is “unsuitable,” only that it may be “illegal.” He will argue that the 

ordinance is invalid, as explained in the answer to Question C. Even if it isn’t invalid, it does not 

make it illegal to put his trailer on the site, only for him to occupy it.  

He also will argue that, living there whenever he wants is more like a tenancy at will—or more-- 

and that the law disfavors non-peaceable self-help by landlords. 
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So: either the tugs are trespassing on his fee, or they are impermissibly engaging in self-help. 

I think the seller has the upper hand, slightly, because living there whenever he wants looks so 

much like a revocable license, and the breadth of the term “suitable” could exclude a site where 

a big legal fight is likely, as it is with respect to the ordinance. Nevertheless, Baxe has some good 

arguments. 

C. Baxe has two ultra-vires arguments, one quite strong, and other a bit weaker. The first ultra-

vires argument is that neither the state statute nor the ordinance authorizes arrest for violation 

of the ordinance, only forfeiture, or unspecified civil fines. Moreover, the ordinance would be 

violated only by occupancy; not by “setting foot on the property.” So the sheriff has no authority 

to do what he has done. 

Second, Baxe will argue that the ordinance is ultra vires because prohibiting occupancy by 

persons with “ties to a terrorist organization” does not constitute zoning “for the purpose of 

promoting the health, safety, morals, convenience, order, prosperity, and welfare …” especially 

given the laundry list of examples that follow this phrase, all of which relate to traditional land-

use management concerns, not anti-terrorism. Ejusdem generis. The sheriff will argue, on behalf 

of the county, that municipal legislative bodies are entitled to great deference in deciding what 

promotes public health and safety, and that preventing terrorists from living in the midst of the 

Gallatin County population does indeed promote public safety. 

Even if the action by sheriff is not ultra-vires for these reasons, it violates Baxe’s Fourteenth 

Amendment right not to be subject to deprivation of his property by the state without due 

process of law, i.e. his substantive due process rights have been violated. There is no question 

that the actions of the sheriff constitute state action. Whether Baxe has been deprived of 

property depends on whether he has a property interest, as explored in the answer to Question 

(B). Assuming he has some kind of possessory interest, prohibiting him from setting foot on his 

property certainly deprives him of an important stick in his bundle. The question then is whether 

the sheriff’s actions and the ordinance on which they are based satisfy substantive due process.  

Euclid is quite deferential to municipal legislative determinations as to what qualifies as a  

legitimate public interest. So challenging the county’s claim that the ordinance is aimed at 

reducing the danger of terrorism is not likely to work for Baxe. He can, however challenge the 

nexus between the means chosen and the goal. Regardless of whether Baxe’s fundamental 

rights are being infringed, as explored infra this question, overbreadth and underbreadth 

analysis is a useful way to do rational-relationship analysis, which is the criterion applicable if no 

fundamental rights are involved.  

The ordinance is overbroad in that it encompasses far too many people with the vague phrase, 

“with ties to.” This could include a fourth cousin of a PKK member who is no threat whatsoever 

and is, in fact the director of homeland security for the state of Tennessee. It is underbroad 

(underinclusive) in that it ignores bands of al Qeda terrorists who take a day trip to Nashville to 

blow up the elementary school. 
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Baxe can tighten the constitutional scrutiny by arguing that the ordinance infringes his 

fundamental rights of freedom of expression (his Facebook postings) and his freedom of 

association.  

These straightforward substantive due process attacks can be backed up by a regulatory takings 

argument. His claim would be that occupying one’s property is a very important stick in the 

bundle, and the sheriff is taking that away. While it’s not a permanent trespassory invasion 

under Loretto, or a deprivation of all economic value under Lucas—he can still rent the property 

to someone else, or have a contractor build an alligator farm or Bengal tiger refuge on it—the 

magnitude of his deprivation has to be weighed against the gain to the state’s legitimate 

interests under Pennsylvania Coal. The gain to the state’s interests is minor, he would argue, 

under the overinclusive and underinclusive arguments presented supra, this question. 

Because eminent domain has not been used, and because he has not been afforded 

compensation, enforcement of the ordinance should be enjoined. 

D. As with subquestion (C) the strength of Baxe’s argument depends on what property interest he 

has, if any, as considered in the answer to subquestion (B). This answer assumes he has a 

possessory interest. Now, Baxe need not argue Loretto, Lucas, or Pennsylvania Coal; the county 

has used the practical equivalent of eminent domain through its forfeiture proceeding to take 

the entirety of his property, thus explicitly acknowledging a taking. The only questions now are 

(a) whether the public use requirement has been satisfied, and (b) whether he has been offered 

just compensation. He manifestly has not been offered compensation. 

Which of these arguments he stresses should depend on whether he wants to keep the property 

or give it up and get as much money for it as possible. 

If he wants to keep it, he should argue that transferring it to Tickietackie does not satisfy the 

public use requirement. While Kelo indicates that transfers to private developers are not per se 

inconsistent with the public use requirement, the assurances of public benefit on the facts in 

Kelo are entirely lacking here. This is a naked transfer from one private owner to another, which 

Kelo acknowledges would be an unconstitutional use of the eminent domain power. 

If he does not want to keep the property, he should argue that he is constitutionally entitled to 

the fair market value, and proceed to recruit experts to testify what that is. The facts involved in 

establishing market value are beyond the scope of the question. 

 

 

 


