
Professor Henry H. Perritt, Jr.       Exam No. _________________ 
Property (Three Hours)         

Spring 2012 
            Time: 08:30-11:30, 2 May 2012 

 

CHICAGO-KENT COLLEGE OF LAW 

FINAL EXAMINATION IN PROPERTY 

 

INSTRUCTIONS 

1. This examination consists of 8 pages. Please check to make certain you have the complete examination, 

including the appendix. 

2.  Read these instructions carefully, read each question, and read the appendix carefully. As you answer each 

 question, make use of any materials in the appendix that are pertinent. Think each problem through 

 before you write and treat every appropriate issue in each question. Be direct and concise. 

3.  Answers will be graded upon the reasons given as well as the conclusions drawn. If more than one reason 

 is pertinent to an answer, state every reason.  

4.  While you have been permitted to bring materials into the examination room, answering the questions 

appropriately will put time pressure on you. You should not do extensive research during the 

examination.  Credit will be weighted according to the time allocations shown. Manage your time 

accordingly. 

5. You may decide, in answering one or more questions, that a complete answer would require legal 

research.  If this is so, you should identify the specific issue that you would research. If you have a mastery 

of the basic concepts, you will be able to frame research issues very narrowly and precisely. 

6.  It also may be that more factual information is required to answer a question. If this is the case, you should 

say what factual information is required and why you need it. A mastery of the underlying concepts will 

permit you to frame any factual inquiries very narrowly and link them precisely to the legal issue involved. 

7. Organization and clarity are very important. A shorter answer that is well organized and evidences a clear 

understanding of basic concepts and their interrelationships is better than a long answer with disconnected 

fragments of information. 

8.  Do not write outside the margins of your bluebook pages, but write clearly. If it’s not legible, it will not get 

credit. 

9. Write your examination number on your bluebook(s) and on each page of this examination. Do not use 

your name. 

10.  When you have finished the examination place it inside your bluebook(s) and deposit them in the 

appropriate box in the examination room. 

MATERIALS WHICH MAY BE TAKEN INTO THE EXAMINATION ROOM 

Any material including any outlines whether commercially prepared or not, whether accessible by 

computer or not. No communication by e-mail, blog or Facebook posting, cell phone, voice-over-IP, or 

any form of instant- or text-messaging is permitted during the exam. 

GOOD LUCK! 
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QUESTION I 

Grant Brookfield and Brad Sterling purchase a ten-acre tract of land on the Eastern Shore of 

Maryland, in Kent County in fee simple absolute as tenants in common, renaming it 

“Gigagreenbyte.” They record their deed immediately. The property is located in an area that 

was, from 1954-1967 the location of a Nike missile site, one of several intended to protect the 

Washington-Baltimore area from nuclear attack by Soviet bombers. They plan a new high-tech 

“green” business, comprising an Internet server farm that provides “cloud” file storage, linked to 

the Internet by high-capacity optical fiber cables buried under the ground, and high-bandwidth 

wireless connections via several antennas on 75-foot high towers on the property. They erect six 

wind turbines on 100-foot towers, and install solar panels on eight of the ten acres. The wind 

turbines make a whining and rhythmic thumping noise that can be heard for miles, and the solar 

panels alter the local weather panels because they absorb sunlight and therefore heat. They enter 

into a ten-year contract with Verizon to provide storage to Verizon customers. 

They purchase an easement from Verizon. The terms of the easement allow the holder to “run 

copper and coaxial telephone cables carrying analog telephone signals through a conduit buried 

under the property of Tolchester Farms.” Tolchester Farms, adjacent to Gigagreenbyte, is owned 

by Sylvia Storm in fee simple absolute. Verizon initially purchased the original easement from 

Storm’s predecessor, the owner of a fee simple absolute interest in Tolchester Farms. 

Brookfield and Sterling replace the existing copper coax cable with an optical fiber cable 

considerably smaller in diameter, running it through the existing conduit, and removing the 

cooper coax. The optical fiber carries data, encoded as digital bits, at a rate much, much higher 

than the original telephone signals. 

AT&T is fiercely competitive with Verizon and retains Ms. Storm as a “competition consultant” 

and directs her to do whatever possible to frustrate the Brookfield/Sterling venture.   

The Gigagreenbyte venture is hugely expensive, and so Brookfield and Sterling seek outside 

investors. Sergei Godorovitch is willing to invest $25 million, but he insists on security for his 

investment, in the form of a springing executory interest in Gigagreenbyte, to become possessory 

if (a) the Gigagreenbyte venture fails to make a profit of at least $100K in any year after the 

second, or if (b) either Brookfield or Sterling, personally, fail to devote at least 60 hours per 

week to the venture. 

Five years before Brookfield and Sterling bought Gigagreenbyte, the previous owner in fee 

simple absolute, Soy N. Kornfield, who bought the property from the United States Army, 

persuaded the relevant agencies of state and county government to designate Gigagreenbyte as 

an Agricultural Preservation District and then granted an agricultural preservation easement to 

the Agricultural Preservation Trust. The Trust did not record the easement. 

Ms. Storm is throwing herself into her consulting contract and launches a variety of initiatives to 

undermine Gigagreenbyte activities. 

A. (15 minutes) Storm files suit in the Circuit Court of Kent County (the state trial court of 

general jurisdiction) for trespass, seeking to enjoin the passage of bits through the optical 
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fiber running through the conduit under Tolchester Farms. Suppose you represent 

Brookfield and Sterling. What arguments do you anticipate Storm making, what defenses 

would you assert, and what are your prospects for success? 

 

B. (20 minutes) Storm persuades the Kent County Commissioners to bring an action to 

enjoin the activities on Gigagreenbyte as inconsistent with the agricultural preservation 

easement. The Commissioners discover that the deed of easement was not recorded, and 

they promptly record it. You represent Brookfield and Sterling. What arguments do you 

anticipate the Commissioners making, what defenses would you assert, and what are your 

prospects for success? 

 

C. (25 minutes) Storm persuades the County Commissioners to adopt an amendment to the 

Kent County zoning ordinance that restricts property formerly used as a missile base to 

national defense uses. The Commissioners sue Brookfield and Sterling for an injunction 

to block their activities as violative of the ordinance. You represent Brookfield and 

Sterling. What arguments by Commissioners would you anticipate, what defenses would 

you assert, and what are your prospects for success? 

 

D. (15 minutes) Brookfield and Sterling are spending almost all their time on the litigation 

now. Brookfield remembers the restrictions in their investment agreement and comes to 

you for advice on whether they are vulnerable to an action on behalf of the investor that 

would terminate their right to possess Gigagreenbyte. What advice would you give? 

 

E. (15 minutes) Before becoming a high-tech entrepreneur, Sterling was a rock band 

musician—a vocalist and guitar player. Seeking relief from all the controversy over 

Gigagreenbyte, he writes a song, comprising the melody and harmonies from Pachelbel’s 

Canon in D major, created in about 1690, well before the adoption of the first copyright 

statute by the English Parliament, with new lyrics expressing his and Brookfield’s legal 

position in the several lawsuits. He names the song, “Gigabrownlit.” Sterling gets out his 

guitar, a digital recorder, and a microphone, and records the song, keeping time to the 

thumping noises made by the wind turbines, while Brookfield performs a Gregorian 

chant as a kind of vocal counterpoint. Several weeks later, Brookfield hears Storm 

singing an adaptation of Gigabrownlit in a grating voice. She has changed the lyrics by 

inserting the word “not” before all the words expressing Sterling’s and Brookfield’s legal 

position. The bizarreness of her conduct attracts a crowd of more than 100 people, and 

she continues to “sing” as they gather. Sterling registers his copyright in the song, and 

files suit against Storm for copyright infringement. If you represent Sterling, what 

arguments would you make, what defenses would you anticipate, and what are your 

prospects for success? 

 

QUESTION II 

Amanda Shearson and Trevor Bleaker are engaged to be married. Amanda inherited a beach 

house in Ponte Vedra, Florida from her father. Anticipating the wedding, they go house hunting, 

in St. Simons, Georgia, in Glynn County, the county seat of which is Brunswick.  They find a 
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gorgeous mansion on three acres of land, known as Quadbliss. They cannot afford the asking 

price of $2 million, and decide to buy it jointly with a male couple, Chris Waltham and Tom 

Melody who have become their closest friends.  They buy the property as tenants in common 

with four equal shares. After the closing and the wedding, Amada and Trevor convey their shares 

to themselves as “tenants by the entireties, and not as joint tenants or tenants in common,” and 

record the deed. Chris and Tom convey their interests to themselves as “joint tenants with right 

of survivorship and not as tenants in common,” and record the deed. 

Things go well for a while. The partners enjoy each other and the couples get along well. But 

then things began to fall apart, generally. 

A. (20 minutes) Amanda decides to move out of Quadbliss and into her beach house in 

Ponte Vedra. Seeking additional money to make an addition to the Ponte Vedra house, 

she executes a mortgage on Quadbliss in favor of the Seventeenth Bank of Savannah, 

Georgia. She defaults on her payments, and the bank forecloses. What is likely to result 

from the foreclosure action? 

 

B. (25 minutes) Amanda keeps up the mortgage payments and there is no foreclosure. 

Seeking still more money, she executes a two-year lease to Boris Thugness. Thugness 

moves into Quadbliss with his collection of pet alligators, who enjoy roaming around the 

house and the surrounding property. Chris does not like alligators. What remedy might he 

seek, against whom? What theories should he assert, what defenses should he anticipate, 

and from what defendant is he most likely to recover? 

 

C. (20 minutes) Tom, wanting to be supportive of Chris, sics his Boston Terrier on Boris’s 

favorite alligator. The dog is small but very quick. It narrowly avoids a chomp of the 

alligator’s large jaws, grabs it by the throat and kills it. What remedy might Boris seek, 

against whom? What property-based theories should he assert, what defenses should he 

anticipate, and from what defendant is he most likely to recover? 

 

D. (25 minutes) Boris’s lease expires, he refuses to move out, stops paying rent, and stays 

for another twenty-one years. Amanda, Chris, and Tom go elsewhere and have nothing 

further to do with Quadbliss. Trevor rather likes alligators and stays, regularly petting 

them and letting them sleep in his bed. Tom has a new Boston Terrier, whom he sends to 

a special alligator-fighting course. When the dog graduates, he returns to Quadbliss, 

pitches the dog onto Quadbliss, and sics him on all the alligators, who are now quite 

elderly. The dog chases the alligators around the property until it kills them all. What 

remedy might Boris seek now, against whom? What property-based theories should he 

assert, what defenses should he anticipate, and from what defendant is he most likely to 

recover? Might Trevor also have a legal claim? Against whom, for what? 
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Statutory and rules appendix 

 
 MD Code, Agriculture 
 

 

§ 2-509. Agricultural districts 

(b)  

 

(1) One or more owners of land actively devoted to agricultural use may 

file a petition with the county governing body requesting the 

establishment of an agricultural district or an application for the 

purchase of an easement by the Foundation on the land owned by the 

petitioners. 

 

(5) The Foundation may approve a petition for the establishment of an 

agricultural district . . . 

 

(7)(i) If the Foundation approves the petition, the agricultural district 

shall be established by an ordinance of the county governing body. 

 

(ii) The establishment of the district shall not take effect until all 

landowners in the proposed district have executed and recorded among the 

land records an agreement with the Foundation stipulating that for a 

specified period of time from the establishment of the agricultural 

district, the landowner agrees to keep his land in agricultural use and 

has the right to offer to sell an easement for development rights on his 

land to the Foundation under the provisions of this subtitle. 

 

§ 2-510. Sale of easement 

 

 

Sale of easement on contiguous acreage of land 

 

(a) An owner of agricultural land that has an easement approved by the 

county under this subtitle may sell an easement to the Foundation on the 

contiguous acreage of such agricultural land. 

 

§ 2-513. Use of land under easement 

 

 

Farm production, processing of agricultural products, or normal 

agricultural operations 

 

(a) Agricultural land preservation easements may be purchased under this 

subtitle for any land in agricultural use which meets the minimum criteria 

established under § 2-509 of this subtitle if the easement and county 

regulations governing the use of the land include the following 

provisions: 

 

(1) Any farm use of land is permitted. 
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(2) Operation at any time of any machinery used in farm production or the 

primary processing of agricultural products is permitted. 

 

(3) All normal agricultural operations performed in accordance with good 

husbandry practices which do not cause bodily injury or directly endanger 

human health are permitted including, but not limited to, sale of farm 

products produced on the farm where such sales are made. 

 

 

(b)(1) A landowner whose land is subject to an easement may not use the 

land for any commercial, industrial, or residential purpose except: 

 

(i) As determined by the Foundation, for farm- and forest-related uses and 

home occupations 

 

§ 3-101. Estates, deeds, leases, or options relating to property 

 

 

In general 

 

(a) Except as otherwise provided in this section, no estate of inheritance 

or freehold, declaration or limitation of use, estate above seven years, 

or deed may pass or take effect unless the deed granting it is executed 

and recorded. 

 

(b) Subsection (a) of this section does not limit any other method of 

transferring or creating an estate, declaration, or limitation which is 

permitted by the law of the State except to the extent required by law. 

 

§ 3-201. Effective date of deed 

 

 

The effective date of a deed is the date of delivery, and the date of 

delivery is presumed to be the date of the last acknowledgment, if any, or 

the date stated on the deed, whichever is later. Every deed, when 

recorded, takes effect from its effective date as against the grantor, his 

personal representatives, every purchaser with notice of the deed, and 

every creditor of the grantor with or without notice. 

 

§ 3-202. Unrecorded deeds 

 

 

If a grantee under an unrecorded deed is in possession of the land and his 

possession is inconsistent with the record title, his possession 

constitutes constructive notice of what an inquiry of the possessor would 

disclose as to the existence of the unrecorded deed. 

 

§ 3-203. Effect of subsequent deeds 

 

 

Every recorded deed or other instrument takes effect from its effective 

date as against the grantee of any deed executed and delivered subsequent 

to the effective date, unless the grantee of the subsequent deed has: 
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(1) Accepted delivery of the deed or other instrument: 

 

(i) In good faith; 

 

(ii) Without constructive notice under § 3-202; and 

 

(iii) For a good and valuable consideration; and 

 

(2) Recorded the deed first. 

 

Georgia 

Ga. Code Ann. 
 

 

§ 44-6-190. Tenancy in common; joint tenants 

 

 

(a) Deeds and other instruments of title, including any instrument in 

which one person conveys to himself and one or more other persons, any 

instrument in which two or more persons convey to themselves or to 

themselves and another or others, and wills, taking effect after January 

1, 1977, may create a joint interest with survivorship in two or more 

persons. Any instrument of title in favor of two or more persons shall be 

construed to create interests in common without survivorship between or 

among the owners unless the instrument expressly refers to the takers as 

“joint tenants,” “joint tenants and not as tenants in common,” or “joint 

tenants with survivorship” or as taking “jointly with survivorship.” Any 

instrument using one of the forms of expression referred to in the 

preceding sentence or language essentially the same as one of these forms 

of expression shall create a joint tenancy estate or interest that may be 

severed as to the interest of any owner by the recording of an instrument 

which results in his lifetime transfer of all or a part of his interest; 

provided, however, that, if all persons owning joint tenant interests in a 

property join in the same recorded lifetime transfer, no severance shall 

occur. 

 

In re Watford, 427 B.R. 552 (Bkrtcy. S.D. Fla. 2010): 

By its terms, Section 44–6–190(a) of the Official Code of Georgia 

encompasses all deeds to two or more persons, whether or not 

married. In spite of this, the Debtor argues that Georgia recognizes 

the common law form of tenancy by the entirety. . . . The court 

concluded that tenancy by the entireties is a species of joint 

tenancy reserved for married couples, and that where a tenancy by 

the entireties is stated, and the parties are not married, a joint 

tenancy is created unless the evidence supports a contrary intent.  

Other persuasive authority confirms that Georgia does not recognize 

the common law form of tenancy by the entirety. “Entireties seem 

never to have been recognized in Georgia. Under our present Code, 

wherever two or more persons ‘from any cause’ are entitled to the 

possession simultaneously, a tenancy in common is created, and this 
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is accepted as true equally of husband and wife as any other two 

grantees.” 

427 B.R. at 556-557. 


