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Question I 

A. Storm’s trespass action will be premised on the argument that Brookfield and Sterling 

have exceeded the scope of their express easement in gross. The easement entitles them 

to send analogue voice telephone signals through copper coaxial cables, but they are 

sending digital bits through an optical fiber. She will argue that the scope of express 

easements is to be interpreted according to the intent of the parties, and that the explicit 

reference to the type of signal and physical medium forecloses a more flexible 

interpretation that might be appropriate if the easement had said, “communications 

signals,” for example. 

Brookfield and Sterling will defend by arguing that easements of all kinds must be 

interpreted in light of changing technologies. An easement for using a path by horse and 

buggy, for example, accommodates use by motor vehicles as they replace horses and 

buggies. This is especially appropriate, they will argue, when the more modern use 

imposes no additional burden on the servient estate. The conduit, originally installed for 

copper coax is still in place. The only thing that has changed is what’s inside it and 

what’s passing through it. Storm cannot establish any additional burden.  

Even if Brookfield and Sterling lose on the interpretation of the easement and are found 

legally liable, that does not mean that Storm is entitled to an injunction. Injunctive relief 

is available only if equitable pre-requisites are satisfied, and the balance of interests tilts 

strongly in Brookfield’s and Sterling’s favor, and is reinforced by the public interest in 

seeing the communications infrastructure evolve to embrace modern technologies. 

Brookfield’s and Sterling’s  biggest problem will arise if the easement was not recorded 

when Storm bought her property from her predecessor. If that is the case, the Maryland 

race-notice recording statute will extinguish the easement as to her, because she 

presumably was a BFP for value and had no record notice. She also would not have had 

inquiry notice because nothing in the facts suggests that she would have seen anything 

that suggested that any kind of cables were beneath her land. This is unlike the case 

involving the sewer easement because the facts do not suggests that she had anything 

connected to the cables beneath her property. 
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B. The county commissioners will argue that Brookfield’s and Sterling’s  server farm, 

antennas, and wind turbines constitute industrial and commercial use in violation of the 

express negative easement in gross that limited use of Gigagreenbyte to agricultural 

activities. 

Brookfield’s and Sterling’s  best argument is that the easement was not recorded before 

they bought the property and recorded their deed to it. Under the Maryland race-notice 

statute, they take free and clear of the easement because they had no record notice of it 

and because they recorded first. The commissioners might argue that they had inquiry 

notice because they could have seen that the area was rural. But there is nothing in the 

facts that suggests that Gigagreenbyte was in farming use before they bought it; indeed it 

probably looked like an abandoned missile site. They might have had inquiry notice with 

respect to defense uses, but not agricultural uses.  

Their second argument is that agricultural easements under the Maryland statute may 

arise only if the land is in agricultural use at the time the easement is granted. There is 

nothing in the facts that suggests that Soy N. Kornfield (despite his name) was engaged in 

farming when he granted the easement. So the easement never arose, since it was not 

authorized by the statute. 

C. The commissioners will argue that Brookfield’s and Sterling’s  server farm, antennas, and 

wind turbines do not constitute “national defense uses” and therefore that they are 

prohibited by the ordinance. 

Brookfield and Sterling have a weak argument that they are not violating the ordinance 

because their use is a “national defense use.” This argument would be strengthened by 

evidence that a substantial part of the Internet traffic they handle and storage they provide 

is, in fact, related to national defense. This would require additional facts. 

Their stronger arguments, mostly available from facts already in the record, are (1) that 

the ordinance is ultra vires, (2) that the ordinance violates substantive due process, or (3) 

that enforcement of the ordinance constitutes an uncompensated taking in violation of the 

5
th

 Amendment incorporated into the 14
th

. 

Whether the ordinance is ultra vires depends on the scope of zoning powers delegated to 

county commissioners by the Maryland General Assembly. We would have to find the 

statute and see what it says. 

The ordinance obviously constitutes state action depriving them of them of property. If 

they are restricted to national defense uses, the bundle of sticks representing their 

property has been significantly diminished. So the question remains: is this deprivation 

justified by due process? That depends on whether the restriction on their uses is 
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rationally related to a legitimate state interest. The commissioners certainly have a 

legitimate interest in enhancing national security. So the question is whether the nexus 

between that interest and the restrictions they have imposed is “rational,” i.e. logical. It is 

not. The restriction is both overbroad and underinclusive. It is overbroad because former 

missile sites may or may not be useful for the national defense. It is underinclusive 

because may other types of property may be useful for the national defense. To be sure, 

no fundamental interest is involved and therefore the judiciary owes great deference to 

the judgments of public authorities about what restrictions are appropriate in zoning 

ordinances. But this measure is bizarre, and Brookfield and Sterling have a strong due 

process argument. 

They also have a pretty good uncompensated takings argument. There clearly is 

governmental action and the purpose for which their property is being restricted is a 

public purpose: national defense. They cannot establish a Loretto categorical taking 

because there is no physical entry. They should argue that there is a categorical taking 

under Lucas because they have been deprived of all economically beneficial use. But they 

haven’t. They could become defense contractors, or they could sell the property to the 

Defense Department or to another defense contractor. That leaves them with a balancing 

argument under Pennsylvania Coal and Penn Central.  Brookfield and Sterling lose a lot 

more than the public gains. They lose the benefit of their investment and most of the 

sticks in their bundle. The public gains only a few acres that already have been 

abandoned as a defense site. They do have investment backed-expectations that are 

frustrated by the ordinance: they already have invested $25 million they borrowed from 

Godorovitch in the servers, antennas, wind turbines, and optical fiber under Tolchester 

Farms. The need for this particular restriction to serve the public purpose is attenuated 

and, though the ordinance on its face does not single out their property, it had that effect 

since there are no other former missile sites in Kent County (we don’t know that for sure, 

but it is unlikely). 

They also need to deal with the argument that their use constitutes a nuisance because of 

the noise from the turbines and the impact of the solar panels on the weather. A state 

regulation that eliminates a nuisance cannot be a taking because it does not take away any 

rights the landowner had in the first place. But this ordinance prohibits not only noisy 

wind turbines and weather-altering solar panels; it prohibits everything that is not defense 

related—swimming pools, horse farms, concert venues, theatres. So there are lots of uses 

that do not constitute nuisances that are being taken away from Brookfield and Sterling. 

D. Godorovitch has two springing executory interests in Gigagreenbyte. The first becomes 

possessory if Brookfield’s and Sterling’s  enterprise ceases to earn $100K in any year 

after the second. This could occur long after any of the relevant lives in being have 

ended. It is, therefore, invalid under the Rule Against Perpetuities. The second becomes 
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possessory if Brookfield and Sterling cease to devote 60 hour per week in the enterprise 

at any time. Brookfield and Sterling can’t devote any time to the enterprise from the 

grave, so this condition will either be met or defeated within Brookfield’s and Sterling’s  

lifetimes. It is, therefore, valid under the Rule Against Perpetuities, and Brookfield and 

Sterling will lose their possessory interest if they are not devoting the requisite 60 hours. 

They have a fallback argument, however: they can argue that all the litigation relates to 

continuation of their enterprise, and therefore that the time they devote to the litigation is 

time devoted to the enterprise. 

E. Sterling should argue that Storm infringed his derivative-work right and his public 

performance right in Gigabrownlit, under 17 U.S.C. § 106. Gigabrownlit constitutes a 

musical work and a sound recording, both of which are eligible for copyright protection. 

There is no public performance right in a sound recording, but there is in a musical work. 

Gigabrownlit and the sound recording are copyrighted because Sterling created original 

authorship in the form of the lyrics, the thumping noises, and Brookfield’s Gregorian 

chant, adding them to the pre-existing melody and harmonies of Pachelbel’s Canon, and 

fixing their work by recording it. Their copyright does not extend to Pachelbel’s Canon 

but only to their added value.  

Storm will assert two defenses: that she appropriated only the unprotected Pachelbel’s 

Canon, and that her conduct qualifies as Fair Use under 17 U.S.C. § 107. 

The first defense is unlikely to succeed beause she performed the lyrics publicly, and 

because she changed them with strategic insertions of the word “not,” thus creating a 

derivative work. 

Her second defense is a bit stronger because she can claim that her song is a parody, 

which is protected by Fair Use. On the other hand, she fares poorly under the other Fair 

Use factors. She took the entire song. Her conduct is likely to undercut the market, and 

the work is creative in nature. 

Sterling has a good case of infringement. Because he and Brookfield own the copyright 

jointly—there is little question that the contribution of each qualifies for copyright 

protection, and there is little doubt that they meant for their individual contributions to be  

merged into one work—Sterling may have to account to Brookfield for any money 

damages. 

Question II 

A. Georgia does not recognize tenancies by the entireties, so Amanda and Trevor’s interest 

should be characterized as a tenancy in common, as In re Watford suggests, and because 
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the language of their grant to themselves does not use the magic words for joint tenancy 

with right of survivorship as Ga. Code Ann. § 44-6-190(a) suggests is necessary. There is 

a possibility that it might be characterized as a joint tenancy with right of survivorship 

because the usual result of an unsuccessful attempt to create a concurrent interest of one 

type simply bumps it down one level. But it does not matter whether it started out as a 

join tenancy or tenancy in common; the foreclosure would sever a joint tenancy and turn 

it into a tenancy in common. It also does not matter whether Georgia is a title or a lien 

state with respect to mortgages; the foreclosure definitely amounts to a transfer of the 

mortgagor’s interest. 

The result is that the bank is now a tenant in common with the other three. Chris and 

Tom’s joint tenancy with right of survivorship is undisturbed. 

B. Chris should sue Amanda for his share of the rent, on one of two related theories. The 

strongest is that Boris’s alligators deprive him of the enjoyment of his tenancy in 

common and thus constitute an ouster. Amanda is responsible because she leased to a 

tenant who is, because of his alligators, occupying the entire premises to the exclusion of 

Chris. Amanda will defend on the grounds that no ouster has occurred; Chris doesn’t like 

the alligators, but he has not been excluded from enjoying the property. 

A closely related theory Chris should assert is to interpret the caselaw as holding that a 

co-tenant must always account to fellow co-tenants for rent received from a third-party, 

and that it is irrelevant whether an ouster has occurred. 

Chris also may have claims against Boris, who, during the two-year lease stands in the 

relation of a co-tenant with Chris. Waste is available as between tenants in common, and 

he would argue that the alligators unreasonably diminish the value of his, Chris’s co-

tenancy. This would be stronger if Chris can show that the alligators are damaging the 

property with their teeth, claws, and massive tails. 

Chris also might consider an action against Boris for nuisance, although it is questionable 

whether nuisance lies between or among co-tenants. Still, nuisance lies for actions by one 

owner of an interest in land that interfere with the activities of another owner of an 

interest in land. Tenancies in common are interests in land. If nuisance is available, he 

will argue that keeping the alligators constitutes an ultra-hazardous activity, and 

alternatively that the suitability of residential property for an alligator den is low, and that 

his interests being disturbed are absolutely suitable: all he wants to do is to live there 

peaceably. The cost of abatement to Boris is low: he can keep the alligators somewhere 

else—they are not attached to the property. The cost to Chris of protecting himself 

against the nuisance is high and uncertain: what kind of anti-alligator measures are 

available? Boris will argue that he simply can keep the door to his room locked and shoo 

the alligators out of any other room he wants to use while he is using it. 
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A more draconian remedy for Chris is to sue for partition of the tenancy in common. If he 

wants to stay in Quadbliss, he can argue that partition in kind is feasible, by confining the 

alligators to one part of the property. I know of no reason that a tenancy in common 

cannot be partially severed, which would leave Amanda and her tenant, Boris, with 

exclusive ownership and possessor of the alligator part of the property and the other three 

as tenants in common (and Chris and Tom as joint tenants vis-a-vis each other) as to the 

rest. 

C. After Amanda executes the lease, the legal relationships are changed. Boris has a 

landlord-tenant relationship with Amanda, and a tenancy-in common relationship with 

the other three.  

So Boris should sue Amanda for breach of the covenant of quiet enjoyment and breach of 

the implied warranty of habitability. He would not claim constructive eviction because 

that would require that he move out. The problem with the covenant of quiet enjoyment 

theory is that he can recover only if he establishes that the interference with his 

possession and enjoyment of the leased premises occurs because of conduct by or 

through Amanda. Tom is a tenant in common with Amanda and she has no right or power 

to control Tom’s activities. The warranty of habitability theory is stronger because it 

protects against defects or hazards regardless of how they arise. Boris will confront the 

argument, however, that no conceivable interpretation of the warranty of habitability 

requires maintenance of a safe space for alligators. In any event, to recover on this theory 

Boris must give Amanda notice and a reasonable chance to correct the problem, which—I 

guess—means bringing the Boston terrier under control before it kills any more 

alligators. Boris should be able to recover damages for the one that is already dead. 

Boris should sue Tom for ouster, waste, and nuisance—if nuisance lies by or among 

tenants in common. His ouster theory is that the dangerous Boston terrier on the loose 

means that he must move his alligators and that he is so attached to them that he must 

move out himself. Tom will defend, of course, on the grounds that Boris himself is not 

being ousted; he is just losing his “right” to keep alligators in the house—which is a very 

small stick in his bundle of sticks. Boris’s waste theory is that Tom, by keeping the dog 

in the premises is diminishing the value of Boris’s two-year co-tenancy, by removing 

Boris’s right to keep pet alligators. Tom will defend on the grounds that he has done 

nothing to diminish the value of the property itself. Boris’s nuisance theory is weak 

because nuisance may not lie between and among tenants in common, because keeping 

alligators is hardly suitable for residential premises, while keeping a Boston terrier surely 

is, and because the burden of removing the alligators is no greater than the burden of 

removing the dog. 
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D. Boris has probably established adverse possession as against Amanda, Chris, and Tom 

(although not against Trevor). His possession is exclusive of Amanda, Chris, and Tom 

and has lasted for the requisite period. (It is unlikely that Georgia has a limitation period 

longer than 20 years). His presence and that of the alligators in open and notorious. 

Overstaying his lease and not paying rent is hostile. Because he qualifies as an adverse 

possessor, he now is a tenant in common with Trevor. Tom has committed trespass to 

land by putting his dog on the property. 

Tom will likely defend by arguing that Boris’s presence is not exclusive or hostile 

because he is on the property with the permission of Trevor, but that would merely defeat 

an adverse possession claim against Trevor, not Tom. Tenants in common may enlarge 

their interest through adverse possession, as when they oust a co-tenant and the ouster 

lasts for the requisite period. That is essentially what’s going on here, although Boris did 

not start out as a co-tenant; he started out as a trespasser, once his lease expired and he 

stopped paying rent. 

In the alternative, Boris may argue that he has an affirmative easement by prescription 

allowing him to keep alligators on the premises. The same arguments marshaled in 

support of his claim to adverse possession would support an easement by prescription, 

except that he need not establish exclusive possession. In that case, Tom would still have 

a property interest but would be liable for trespass on the easement. 

Trevor has a trespass action against Tom, either because Boris qualifies as an adverse 

possessor vis-a-vis Tom, or because Trevor is an adverse possessor vis a vis Tom because 

he, Trevor, ousted Tom, by allowing Boris to stay with his alligators. In either event, 

Tom is a trespasser. 

 


