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The Emperor Is Far Away: 

Rule of Law Issues in Modern China 

 

In September of 2008, a story about food safety in China became international news. A 

major dairy company called Sanlu had been spiking its baby formula with melamine, a non-food 

chemical normally used in plastics.
1
 It did this because melamine made the formula appear to 

contain high levels of protein, and the chemical did not show up in normal inspections.
2
 Perhaps 

this looked like a good way to cut costs, but melamine is a toxin which causes severe kidney 

problems, at minimum, and Sanlu’s spiked baby formula ended up harming thousands of 

children in China. At least six children died, and about 300,000 were made ill.
3
 

There was enormous anger in China, of course, and an investigation followed.
4
  In 

January of 2009, over a dozen people involved with the scandal were sentenced; three were 

given the death penalty, and Sanlu’s former chairwoman received life imprisonment.
5
 The 

company itself went into bankruptcy.
6
 Although there was some sense of justice being done, 
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there were doubts that all those responsible had been caught and punished, and questions 

hovered over the safety of food in China.
7
 

This happened in spite of the fact that China had for years been making a concerted effort 

to improve its food safety regime, both internally and on the world market.
8
 In the aftermath of 

the incident, China passed a new Food Safety Law that was seen as a significant advance over 

the prior system.
9
 Still, the United States Department of Agriculture, in commenting on the law, 

said it “retains some of the shortcomings of the current legal structure in the lack of clear or 

centralizing authority, insufficient oversight of small producers, and enforcement.”
10

 

Everything about the baby formula incident, from the tragedy itself to the shortcomings 

of the law passed in its wake, serves as an example of the gulf that exists between the China that 

exists in the real world and the China that exists on paper, in its laws and its constitution, in the 

pronouncements of its leaders and the policies created by the government. That gulf, between a 

country’s stated policies and the reality of how they are practically applied (or not applied,) is a 

question of the rule of law. There is inevitably a gap between any country’s ideals and its reality, 

of course, but China has especially visible and serious problems along these lines. It has been 

improving mining regulation for years, but still has a terrible mine safety record that included 

more than 2,600 deaths in 2009.
11

 It has laws protecting the land rights of the rural poor, but in 

2010 rural land disputes led to over 120,000 demonstrations or riots.
12
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Today, China is attempting to complete its recovery from a century and a half of turmoil, 

decline, war and poverty, and to take a leading role in the modern world. A major part of China’s 

challenge is simply insuring the rule of law for its people. It is not enough to have modern mine 

safety laws, for example, unless they are largely understood by mine workers, honored by mine 

owners, and enforced by the authorities. This exemplifies the rule of law problem in China today. 

China often has good laws, in theory, and it is developing fast, but the development and 

enforcement of the law all across China is weak.
13

 Local governments are often inefficient or 

corrupt, and examples abound of unfair or even “predatory behavior” of local state officials.
14

 

This is China's challenge; to enact a modern, effective rule of law across a nation of 1.3 billion 

people. 

This paper looks at China’s rule of law issues from a variety of angles. First, aspects of 

China’s unique history and culture are considered, particularly the philosophies of Confucianism 

and Legalism that serve as foundations of China’s government, society and laws. The enduring 

aftereffects of Mao Zedong's rule are also addressed. Next, the current situation in China is 

analyzed, both broadly and through a closer look at how the rule of law can be seen today. 

Specifically, this paper studies the example of the creation of Shenzhen, one of dozens of new 

cities China has successfully developed in recent years, and looks at the development and 

applications of China’s property laws over time. Finally, consideration is given to creating an 

impartial judiciary and to the idea of a meritocratic form of democracy as effective ways for 

China to expand effective rule of law while maintaining political stability and economic growth. 
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Rule of Law 

 “Rule of law” is a term that is used widely and sounds worthy, but it is necessary to 

define it before it can be discussed. Black’s Law Dictionary has several definitions of the term.
15

 

The most applicable to the question of how to govern a nation is the dictionary's second 

definition: “The supremacy of regular as opposed to arbitrary power, and the doctrine that every 

person is subject to the ordinary law…”
16

 This definition has the virtues of brevity and clarity, 

and it displays a solid moral and practical basis; that power should be regular rather than 

arbitrary, and that no one should be above the law. 

The United Nations has a more ambitious description. According to the Secretary-

General in 2004, the rule of law is  

a principle of governance in which all persons, institutions and entities, 

public and private, including the State itself, are accountable to laws that are 

publicly promulgated, equally enforced and independently adjudicated, and which 

are consistent with international human rights norms and standards. It requires, as 

well, measures to ensure adherence to the principles of supremacy of law, equality 

before the law, accountability to the law, fairness in the application of the law, 

separation of powers, participation in decision-making, legal certainty, avoidance 

of arbitrariness and procedural and legal transparency.
17

 

  

This is clearly an aspirational standard, rather than one which is routinely met around the 

globe. It puts a good deal of practical flesh on the theoretical bones of the Black’s Law 

definition, however, for someone looking for ways to apply the concept.  

The idea that the rule of law is a good thing seems intuitively obvious, but must be 

addressed. To quote the U.N.’s Rule of Law website again: “The concept of rule of law is deeply 

linked to the principle of justice, involving an ideal of accountability and fairness in the 
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protection and vindication of rights and the prevention and punishment of wrongs.”
18

 These ideas 

are more than simply high-minded moral positions, and scholarship supports the idea that 

governmental legitimacy is connected to and supported by effective rule of law.
19

  

There is no thought here of finding a way for China to reach some idealized form of the rule 

of law. Rather, the questions are: how far China has come; how it is currently addressing the 

issue; and what practical steps it might take going forward. 

 

China’s Legal History 

 China’s long history contains all the war and peace, all the advances and declines that one 

could ask for. Amidst all the major dynasties and the minor details, however, a few things have 

been very persistent; these might be thought of as the things that define China, that cause the 

world to consider China to be the same country today that it was over 2,000 years ago. For 

example, the main ethnic group, the Han, has been the same for millennia.
20

 The written 

language is much the same as well, so documents from the 5
th

 Century B.C.E can still be read by 

modern Chinese. Less obvious, but central to the discussion of rule of law in China, are two 

major philosophies, Confucianism and Legalism. 

 Confucianism is reasonably familiar to Westerners. It is derived from the writings of 

Confucius (551-479 BCE) and other thinkers who followed him, especially Mencius (372-289 

BCE.)
21

 These men, who lived in times of war and upheaval, looked back to the past as a more 

peaceful, more stable time.
22

  Theirs was a fundamentally nostalgic view; the idea that in the 
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past, people knew how to behave and the world was a better place. The philosophy is based 

largely on relationships between people, like the relationship of ruler to subject and parent to 

child, and stresses behaving properly.
23

 That is, there are certain ways that children are supposed 

to behave, principal among them being obedient to their parents; there are other specific rules for 

parents, and so on.
24

 Confucianism tends toward conservative, stable policies regarding each 

person's role, and toward a society built on obedience and cooperation.
25

 

 Supported by the state from the time of the Earlier Han Dynasty (206 BCE - 8 CE), 

Confucianism became a central part of life in Chinese thought and culture, from the farms to the 

cities.
26

 For over 2,000 years, Confucian academies were the sources of China's government 

officials.
27

 There is little question that these academies, and the capable bureaucrats they 

produced, were a major part of what held China together across the centuries.
28

 As dynasties rose 

and fell, during times of chaos, even when invaders like the Mongols ruled China, the 

bureaucrats continued to manage the daily mechanics of governance, and the academies still 

produced graduates.
29

 

 Legalism, on the other hand, is all about power, and how a ruler can survive and prosper 

while strengthening the state.
30

 Legalism is founded on the idea that the ruler should establish 

clear, inflexible laws, which must then be taught to and obeyed by the populace; nothing should 

be left to chance, private judgment, or special privilege.
31

 Eminently practical, Legalism focuses 
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on how a ruler should rule, and on the use of agriculture and military strength as the vital 

attributes of a strong state.
32

 The leading philosopher of Legalism was Han Fei (280?-233 

B.C.E.)
33

 Living in the aptly-named Warring States period of Chinese history, he wrote about the 

pragmatic, ruthless aspects of governing.
34

 To him, rule was managed by "The Two Handles" of 

Reward and Punishment.
35

 Han Fei defined them like this: "To inflict mutilation and death is 

called punishment; to bestow honor and reward is called favor."
36

 In his approach to rulership 

and the wielding of power, Han Fei can perhaps be most closely compared to Machiavelli, as 

both focused on the mind and strategies of the ruler, and both set aside standard ethical concerns 

in favor of effective, uncompromising rule.
37

 Han Fei also advocated some very practical ideas 

about governing an empire, including the idea that the roads should be of uniform width so 

vehicles could be standardized and would move freely through the nation, and that nationwide 

weights and measures should be established.
38

  

 Han Fei's ideas were powerful and influential, and caught the attention of the king of Qin, 

one of China's major states at the time.
39

 The king of Qin embraced Han Fei's ideas 

enthusiastically, and applied them to his kingdom.
40

 He was extremely successful, unifying 

China and entering history as Qin Shi Huang-Di, the First Emperor of the Qin.
41

 The Qin 
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Dynasty (221-206 B.C.E.) is considered to be the first dynasty of China's formal history, and the 

famous army of terra cotta warriors are part of Qin Shi Huang-Di's tomb.
42

 

 This brief dynasty accomplished many things advocated by Legalist thinkers, including 

enacting the standardizations of roads and of weights and measures, unifying the writing system, 

ending feudalism, and building waterways and canals to unify the empire.
43

 In addition to these, 

however, Qin Shi Huang-Di also conducted an enormous book burning.
44

 This was very much in 

keeping with Legalist ideas about maintaining absolute control,
45

 and it had the effect of erasing 

from history an enormous amount of China's cultural and intellectual history up to that point.
46

 

Confucianism, with its emphasis on stability and obedience, was saved from the burning and 

allowed to flourish.
47

 The other major philosophy that survived was Daoism, which is also a 

conservative, passive school that encouraged people to accept life's hardships without 

complaint.
48

 

 Legalism also survived, of course, though not as a prominent philosophy in the normal 

sense of the word. Few rulers in China's history would have openly described themselves as 

Legalists; it would be like a Westerner describing his political affiliation as "Machiavellian." But 

the principals of Legalism have always been strong in Chinese government.
49

  

 As discussed below, the interaction of Confucianism and Legalism has been a central 

aspect of Chinese life.
50

 The ideas of Legalism have been strong at the highest levels of 

government, and have been visible in the way China has been administered not simply under the 
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various dynasties, but also during the chaos of the early 20
th

 century, and under the Communist 

Party. At the other end of the spectrum, Confucianism has been the dominant force at the lower 

levels of society, in the villages and throughout the country’s bureaucracy, deeply embedded in 

the day-to-day lives of individuals. The way these two approaches to governing have been 

applied, and how they have shaped Chinese society, is a critical part of understanding China's 

unique rule of law issues. 

 

Rural China 

 Throughout its history, China has been overwhelmingly rural.
51

 With a stable agricultural 

tradition going back for millennia, the basic unit of Chinese rural society has been the village, 

where families lived and worked together throughout their lives.
52

 China's preeminent 20
th

 

century sociologist, Fei Xiaotong, wrote extensively about his society, and he focused on the 

relationships among rural peasants as the way to understand Chinese society.
53

 

 Fei saw rural life in China as being built around a stability that stretched across 

generations.
54

 (This idea may contain echoes of a broader truth about rural life for all peoples, 

but that is only incidental here.) The rules and the roles in a village were the same for lifetime 

after lifetime, and so there was little need or room for law as such.
55

 Since each person lived his 

or her entire life knowing and dealing with the same people, trust and consistency became the 

central issues.
56

 Confucian roles and rituals, in their least intellectual and perhaps most practical 

forms, became embedded as the basis for life in rural China.
57

 When Fei wrote about how life 
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worked in China's villages, he routinely quoted Confucian texts and parables, as they addressed 

the priorities and needs of rural life very well.
58

 Confucian rules about filial piety, so customized 

for each station in life, were enough.
59

 Every villager understood his or her role, through the 

Confucian rules about relationships, through village traditions, and through the natural social 

pressure of the village.
60

 Because agriculture changed slowly across the centuries, there was 

rarely enough change to be a real problem.
61

 

 Consequently, there was little room for formal law in the life of the village.
62

 In Fei's 

words, "Trust in rural society is based not on the importance of contracts, but, rather, on the 

dependability of people, people who are so enmeshed in customary norms that they cannot 

behave in any other way."
63

 He speaks of the freedoms of a society based on this sort of certainty 

and stability, which are quite unlike the freedoms of a society defined by laws.
64

 The result was 

that for centuries, there was a comparatively low level of contact between rural China, where the 

great bulk of its population lived, and the government and rulers in the cities.
65

  

The main point of government contact in a village was the local magistrate, generally a 

civil servant who had graduated from a Confucian academy, who represented the Emperor at the 

district level.
66

 The magistrate was in charge of tax collection and administration of all state 

authority for an area, and also handled any legal matters brought before him.
67

 The decision 

rendered by the magistrate was not rooted primarily in law, but in his Confucian education; it 
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was consequently based more on the magistrate’s sense of what was right or pragmatic than what 

was legal.
68

 For the peasants, it was often simpler and wiser to resolve their problems through 

mediation by village elders and other informal methods.
69

  

Except for times of war and upheaval, the reality of daily life in rural China was based on 

trust, tradition, and the most enduring of Confucian values: acceptance of one's station, and 

obedience to one's superiors.
70

 This is one way to understand the ancient Chinese aphorism, 

“Heaven is high and the Emperor is far away.”
71

 Since rural life was so stable on its own, and 

since it had only basic connections to the government, there was a sense that law was beyond the 

scope of normal life, and perhaps even beyond the concern of common people.
72

 It was best to 

simply work and to live, and to deal as little as possible with government, with its seemingly 

arbitrary applications of power.
73

 This ancient, embedded aspect of China's culture is a 

fundamental part of the problem China faces today in attempting to embrace and enforce an 

effective rule of law. 

 

Communist China 

 Starting early in the 19
th

 century, China’s power and stability faded and fell apart.
74

 An 

introverted and declining ruling dynasty, incursions by European powers, and China’s failure to 

take part in the rapid advance of industrialization led to the collapse of imperial China in 1911.
75

 

This was followed by a period of warlordism, invasion by Japan, and then both World War II 
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and civil war.
76

  In 1949, Mao Zedong and the Chinese Communist Party were finally able to 

unify mainland China and began to apply their vision of economic reform to the country.
77

 There 

were significant successes in the early years, but also terrible setbacks in the form of the Great 

Leap Forward, an ideologically-driven attempt to transform China which ended in famine and 

division
78

, and the Cultural Revolution, the ensuing power struggle which led to a decade of 

violence and political chaos.
79

  (The Great Leap Forward and the Cultural Revolution are 

described in some detail below.) The Cultural Revolution essentially ended with Mao’s death, 

and effective control of the Chinese Communist Party, and therefore the rule of China, passed to 

the pragmatic Deng Xiaoping.
80

 

 Deng set about transforming China, pursuing a policy that was called the Four 

Modernizations, referring to a nationwide push for reform in the fields of agriculture, industry, 

technology and national defense.
81

 This stood in stark contrast to the introverted and ideological 

economic and social policies Mao had been applying since the late 1950’s.
82

 In 1978, Deng 

established the Reform and Opening Movement, which included the stated goal of using the 

study of what had worked in other countries and adapting it to suit China’s culture and goals.
83

 

This was a critical moment in China’s history, and marked the beginning of the staggering 

economic growth and social change that has been seen in China in the years since.
84

 

                                                 
76

 Id. 
77

 Kai Wang, supra note 14, at 53. 
78

 Benjamin W. James, Expanding the Gap: How the Rural Property System Exacerbates China’s Urban-Rural 

Gap, 20 Columbia J. Asian L. 451, 459-60 (Spring 2007). 
79

 Id. at 460. 
80

 Id. at 461. 
81

 Id. 
82

 Id. 
83

 Modernization in China: The Case of the Shenzhen Special Economic Zone 27-28 (Kwan-yiu Wong & David K. 

Y. Chu, eds. 1985) [hereinafter Modernization in China]. 
84

 Zhu Keliang & Roy Prosterman, From Land Rights to Economic Boom, China Business Review, July-August, 

2006 at 44, 45-46. 



 

 

 In pursuing Deng's reforms and all the ensuing advantages and problems of development, 

China's government has been applying multiple strategies. Some of these have been carefully 

created and applied nationally, others are clearly more improvised and situation-specific. China’s 

President, Hu Jintao, recently spoke at length about China’s policies, particularly stressing 

economic growth, reform of administrative systems and reform and development in rural areas.
85

 

The track record of these efforts has been uneven, and it is common in Western media to express 

open skepticism about the sincerity and worth of the efforts. 

 In some cases, this skepticism seems warranted. A good example is the recent fall of Bo 

Xilai, former Communist Party chief of Chongqing in southwest China.
86

 He had been seen as a 

rising star in the Communist Party, in part because of his apparently successful fight against 

organized crime in Chongqing.
87

 When his wife was implicated in the death of a British 

businessman, however, the events that unfolded cast a shadow over everything that had been 

done.
88

 Now his wife has been jailed for life and Bo Xilai has been removed from office and 

expelled from the Communist Part, and is expected to be placed on trial himself.
89

 

 The outcome of Bo Xilai's efforts is clear. His critics, and they are many, find it easy now 

to characterize him as a villain and a source of corruption.
90

 The truth about his earlier efforts 

will be difficult to discern, as there are now so many people in public and private life who have 

reason to distance themselves from him. Having passed from power, a paraphrase from 

Shakespeare is perhaps appropriate: he is far more likely to be buried than praised. Significantly, 

even if he made progress in dealing with organized crime in Chengdu, the sharp limitations on 
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the efforts of any one person are clearly visible. Whatever he might have accomplished, it began 

to erode the day he was arrested. 

 If there is good reason to be careful about the efficacy of any program led by an 

individual, then the next question regards how broad governmental policies and changes are 

working. 

 

Case Study: Changes in China's Property Law 

 China’s laws regarding property ownership have long been a source of conflict,
91

 and 

every year there are thousands of demonstrations in rural communities against government 

takings.
92

 The standard situation involves a local government seizing property where peasants 

live and work and selling that property to developers for industrial use.
93

 This transfer of land 

has been vital to China’s economic growth, as it greatly facilitates industrial development, but 

those who previously lived on and worked the land have their lives disrupted and receive little 

compensation.
94

 The peasants have no effective legal recourse, so they protest loudly, hoping to 

draw the attention of higher levels of government. 

 This dynamic played out before the eyes of the world in the village of Wukan, starting in 

September of 2011.
95

 The local government had seized farmland for sale to developers who 

planned to build a manufacturing facility, and villagers who objected took to the streets, 

including attacking a police station and other government buildings.
96

 This developed into what 

was essentially a siege of the village, as residents refused to cooperate with local officials and 
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asked for assistance from the provincial government and from Beijing.
97

 After three months of 

confrontation and negotiations, the provincial government gave the villagers what they wanted, 

including the right to elect new village leaders.
98

 (Elections for village leaders have been allowed 

since the 1980’s, but they are often interfered with by senior party officials.)
99

 

 Every year, there are over 120,000 demonstrations that are in some measure like what 

happened in Wukan village.
100

 The details vary, but the recurring problem of government land 

seizure and the chaos that follows is endemic. It is a powerful example of how China wrestles 

with the rule of law; of how a succession of laws have gone under-enforced, and of how that 

undermines everything that the Chinese government and people are trying to accomplish. 

 Historically, China had fairly sensible, straightforward laws about property.
101

 These 

laws evolved from a feudal-style system in ancient times, but feudalism was ended under the Qin 

Dynasty, and private ownership of farmland by peasants became the accepted norm.
102

 The 

system developed into one where households held land, in stable lines of succession stretching 

across generations.
103

 While land was often divided among sons, the tight bonds that held an 

extended family together meant that land remained within a single, extended household; Fei 

Xiaotong refers to these units as “lineages.”
104

 This fed into the stable, Confucian structure of 

rural life, as discussed above.
105

 The system began to change under the Qing Dynasty (1644-

1912 C.E.), when large amounts of land were taken from the lineages and given to members of 
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the Manchu ruling class.
106

 Throughout the 19th century, Western powers encroached on China, 

annexing land and dominating commerce.
107

 The Qing Dynasty withdrew into itself, controlling 

less and less of the country, until it collapsed in 1911.
108

 When the attempt to reorganize China 

as a republic failed, effective governance went into eclipse for decades and issues of land 

ownership were thrown into question.
109

 

 When the Chinese Communist Party took power in 1949, one of its first efforts was 

effective land reform.
110

 Initially this effort was focused on simply returning the land to peasants, 

and then on establishing peasant groupings that effectively re-created the ancient and efficient 

village structure and the old lineages.
111

 The government became more ideologically ambitious 

by the mid-1950‘s, however, and began to group peasants in larger groups, a move which ran 

sharply contrary to the traditional village norms and met with resistance.
112

 The next step, even 

more ideological in nature, was the devastating “Great Leap Forward,” an effort to push China 

much closer to true communism.
113

 This included removing all personal incentive from 

production and grouping thousands of households together into enormous communes, where any 

hope of creating village-level trust and familiarity was erased.
114

 Combined with some bad 

weather, it led to a multi-year famine in which 30 million people died.
115

 The turmoil that 

followed led to violent dissent within the Communist Party and eventually to the decade of the 

Cultural Revolution (1966-1976 C.E.), a time of great violence and political chaos; its only 
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virtue, from the perspective of rural China, was that its worst effects were confined to the 

cities.
116

 

 As described earlier, the death of Mao Zedong and the rise of Deng Xiaoping greatly 

changed China’s policies and its prospects. Early in Deng’s rule, the government instituted the 

Household Responsibility System (HRS,) under which the state owned the land, but individual 

households could contract with their local governments for the right to farm the land for three 

years in exchange for a percentage of the production.
117

 This return to something akin to China’s 

traditional structures rapidly undid the harm of the years of collectivization, and proved to be an 

effective basis for later reforms. To strengthen the rights of farmers, the state extended the length 

of the contract to 15 years, and made the rights to the land inheritable during the contract. The 

right to contract for land use also allowed the development of town and village enterprises 

(TVEs), which for years were a vital part of China’s economic growth.
118

 In the early 1990’s, 

there were over a million TVEs in rural China, and they accounted for nearly a quarter of the 

country’s industrial employment.
119

 

 Critically, however, farmers were not allowed to own the land they worked; they were 

perpetual renters.
120

 The reason for this rests in the official doctrine of the Communist Party and 

its insistence on state ownership of the land, something that has survived the enormous boom in 

capitalist enterprise seen in the last few decades.
121

 The state has also always retained the right to 

take back the land when it decided it was necessary for the public interest, and that has proven to 

be a source of terrible turmoil in rural areas.
122

 In principle it is nothing more than the concept of 
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eminent domain, but with the crippling flaw that the farmers have no meaningful legal recourse 

if they feel they have been mistreated, or if their compensation seems inadequate.
123

 Its top-

down, absolutist nature is reminiscent of Legalist principles. 

 It is not that there is no legal system. In theory, farmers can take their grievances before 

judges.
124

 The problem is that since the Communist Party controls all aspects of the government 

and lacks the separation of powers aspects considered so critical in the West (and referred to in 

the U.N.’s definition of rule of law,)
125

 the government officials who decide to seize the land are 

the same ones who appoint and pay the judges who would rule on the farmers’ grievances.
126

 

Lacking checks and balances and subject to severe conflicts of interest, the system is terribly 

vulnerable to corruption, and that problem was greatly aggravated by the way land was valued.
127

 

Until recently, a farmer whose land was seized was compensated based on the agricultural value 

of the land, but then the land could be re-contracted to developers at the full commercial value.
128

 

With the growth of China’s wealth and industry, the commercial value of rural land is often 

vastly greater than its agricultural value.
129

 One researcher described it this way: 

Compensation is at most 17 times the yield of the land (one year yield as 

compensation for standing crops, six to ten times the yield as compensation for 

loss of land, plus four to six times the yield as the resettlement subsidy). 

Currently, the annual yield of the best farmland, in places like the Pearl River 

delta where two crops of grain per year are possible, is about Rmb 1,000 per mu. 

So, the total compensation would be Rmb 17,000. Local governments can sell the 

use rights to this land at such a high price as to render this amount absurd. In 

suburban Beijing, for example, the current land price is close to Rmb 1 million 

per mu. Obviously, then, the compensation level is a big problem, but it is legal 

under the Land Administration Law.
130
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 When these issues are considered, the turmoil in rural China is easy to understand. It is 

also clear that the government has been under pressure to create a situation that is more 

equitable, and which will bring stability. (It is worth noting that a strong agricultural sector was 

always a very high priority under Legalism, and that current efforts to stabilize life in rural areas 

are very much in keeping with the writings of Han Fei.
131

) The government has been modifying 

property law on a regular basis through the reform era, and important reforms in the 2002 Rural 

Land Contracting Law and the 2007 Property Law have seen some progress.
132

 Recent research 

shows that Chinese farmers have growing confidence in their land rights and that stable, 

consensual land transfers are becoming more common.
133

  

In spite of the improvements, however, rural protests over land still continue, and the 

Beijing government has strongly emphasized its commitment to improving farmers’ land 

rights.
134

 Corruption in local government and local judicial systems continues to undercut efforts 

to provide fairness for China’s peasants, however, and even well-meaning and well-written laws 

will not resolve China’s property problem. The even-handed application of the property laws will 

require the development of a fair and truly independent judiciary, a process addressed in the 

conclusion of this paper. 
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The Development of Shenzhen: A Case Study in Rapid Urban Development 

 A major part of the change in China in recent years has been the rapid pace of 

urbanization.
135

 At an unprecedented pace, China has built dozens of new cities, many with 

populations in the millions, as part of its industrial and economic growth.
136

 People have 

migrated from rural China in their millions to fill those cities, seeking work and wealth. As the 

cities have grown, China’s transition from an agricultural to an industrial economy has generated 

enormous wealth, and hundreds of millions of Chinese have been lifted out of poverty.
137

 This 

has demonstrated the strength and utility of pragmatic Legalist approaches to governance, but 

rapid urbanization has uprooted the Confucian traditions of village life and opened the door to 

corruption and other rule of law problems.  

 Creating these new cities has been an ongoing challenge, of course, and can be seen as 

one of China's great successes of recent decades. This is especially visible when China's new 

cities are compared to cities in other countries. Slums of staggering size and poverty squat near 

or are embedded in cities like Manila and Lagos.
138

 Beyond the economic misery, these places 

suffer severe shortages of water, power and sewer services, and have become environmental 

disasters as well.
139

 While the darkest aspects of this process can be seen from Asia to Africa to 

South America, by most criteria China's new cities have been more successful. 

 One way to assess how China has managed the enormous growth of these new cities is to 

look at the first of them, Shenzhen. This city has grown from being essentially a fishing village 

with a population of less than 30,000 people in 1978 to a metropolis of over 7 million people 
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today.
140

 In spite of this shocking growth, Shenzhen is a productive, effective place.
141

 Shenzhen 

provides some insight into what China has done to successfully manage growth, and how it is 

addressing future growth and emerging challenges. 

 With the establishment of the Reform and Opening Movement of 1978, China began to 

modernize aggressively with the conscious, stated intent of studying what had worked in other 

countries and adapting it to suit China's culture and goals.
142

 One of the first experiments with 

transforming the Chinese economy was the creation in 1980 of the Shenzhen Special Economic 

Zone (SEZ.)
143

 The goal at the time, and the practice in the years since, has been to experiment 

in Shenzhen, learn from what was done there, and apply those lessons to the development of the 

rest of China.
144

  

 The transformation of the Chinese economy can be seen as an example of the way 

China’s tradition of Legalist philosophy in government has lined up well with having a centrally-

planned socialist economy. Legalism’s focus on the rulers and it advocacy of strong central 

government and maximum control lends itself well to a planned economy.
145

 Legalism placed 

great emphasis on agriculture as the source of strength for a state, but in the modern world that 

has naturally been expanded to include a focus on industrial development. 

 Shenzhen was chosen as the site for this vital experiment because of its location, adjacent 

to Hong Kong.
146

 Outside investment and ownership would be encouraged and taxes kept low, 

making the cheap land and labor of the area very attractive.
147

 For cultural and practical reasons, 
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the initial intention was to draw investment from overseas Chinese, especially those in Hong 

Kong, of course, but also in places like Malaysia, Singapore and Indonesia.
148

 The logic of this 

was straightforward, since Hong Kong had a powerful industrial and economic base but very 

little room.
149

 There was no doubt that Hong Kong’s businesses would want to take advantage of 

an economic opportunity right next door, especially one with an inexpensive labor force who 

spoke the same language.
150

 

 A great deal of thought and planning went into the creation of the Shenzhen SEZ, down 

to extended analysis of what industries should be developed and in what percentages.
151

 The first 

plan was prepared in 1981, and it was an attempt to create a city from almost nothing.
152

 It had 

an optimistic view of Shenzhen’s future, and provided all manner of projected data and intended 

developments.
153

 Of course, the attempted rigorous planning common in China at the time did a 

poor job of accounting for change and uncertainty, and the early plans for Shenzhen show far 

more certainty about details than may have been wise.
154

 In retrospect, it can be seen by how 

much they underestimated the potential of the place, and the degree to which businesses in Hong 

Kong and all around the world would want to relocate there.
155

 For example, in what must have 

seemed extravagant, the planners set a target goal of a population of 800,000 by the year 2000.
156

 

It is shocking to consider that while they had allowed for Shenzhen’s population to increase by a 

factor of about 30, they underestimated the actual growth by nearly an order of magnitude. 
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 As the early plans were outgrown and discarded in the 1980’s, Shenzhen began to run 

into major problems.
157

 Issues of quality of life were emerging, as water and air became polluted 

and green space was devoured to feed industrial growth and land speculation.
158

 The chaos of 

rapid development had outrun the planners, and the region could easily have turned into a 

massive industrial slum. The Chinese were determined not to repeat the mistakes of other cities 

in other nations, however, and they adapted by creating a more vigorous, more realistic plan.
159

 

 In 1993, the national government worked with the Shenzhen Municipality to create the 

Shenzhen Comprehensive Plan 1996-2010.
160

 Learning from everything that had gone before, 

this plan reorganized the administration of the region, as well as setting clear rules for 

development.
161

 Major principles of the plan included correcting environmental damage, 

providing adequate public services and using a zoning system to manage development.
162

 Even 

at that time, there was a great awareness that livability was going to be vital to the development 

of the city.
163

 If Shenzhen had become the 800,000 person industrial enclave it had been 

expected to be, these issues might well have been minor considerations.
164

 By the early 1990’s, 

however, it had become possible to envision Shenzhen as a modern world city rather than an 

oversized industrial park.
165

 While industrial development continued, there was a greater 

emphasis on infrastructure and quality of life issues, and on the improvement of tourism, the 

service sector, and education.
166

 Under the 1993 plan, the city has continued to mature, and the 
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rapid growth of the past is behind it. Shenzhen is no longer, the cheap-labor, cheap-land place it 

was in 1980; instead, it is a thriving international city and technology hub.
167

 

 Because it is maturing as a city, many industries are moving inland in search of the low 

costs that originally made Shenzhen attractive.
168

 Again, Shenzhen is being forced to adapt, and 

it is responding with new visions of itself. Prominent among its responses is a plan produced by 

the Shenzhen Municipal Planning Bureau to develop new areas around the city into post-modern 

districts, where energy use, environmental sustainability and economic development are all 

combined in an effort to improve quality of life and sustainability.
169

 

 In many ways, Shenzhen encapsulates what has happened in China in the last few 

decades, and points toward what lies ahead. Exceptional industrial growth has slowed and is 

transitioning into higher technology areas and into improved consumer services. The area has 

gone from fishing village to industrial hub to modern city, in the span of 30 years. 

 The rule of law issues here are intriguing, if only because the process of the government 

responding to the needs of the public has been very unlike anything that would be seen in the 

West. There was initially a wide disconnect between the government’s detailed (and inevitably 

inaccurate) planning and the vibrant, astonishing growth and development on the ground, but the 

government felt forced to respond to the decline in quality of life in the city. Shenzhen, like 

China, seems to have compensated for its poor rule of law structures with growth, prosperity and 

effective administration. The city was and remains a desirable place to live because of the 

opportunities it provides, and the government has done a remarkable job of keeping up with the 
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practical needs of its citizens, in terms of clean air and water, steady energy supplies, housing 

and schools for families, and so on. These are the practical results of effective, top-down 

planning, in the Legalist tradition. The government has not, however, provided people with 

reliable legal recourse when they feel they have been wronged, or the degree of accountability 

and fairness that would be expected in the West. As discussed earlier, issues of practical fairness 

and small-scale justice were traditionally handled as part of normal Confucian village life. Those 

trust-based structures, so durable in the village setting, are not possible in a new city filled with 

people who are strangers to each other. 

 An example of this can be seen in another well-known news story. Shenzhen is the 

location of a major factory for the Taiwan-based technology firm Foxconn.
170

 This facility, 

which employs over 400,000 people, has been sharply criticized for the living and working 

conditions of employees there.
171

 It has been the site of highly-visible suicides by workers, 

unhealthy working conditions, and major labor problems.
172

 Where a Western government would 

provide various ways of addressing these problems, the local government in Shenzhen cannot or 

will not address these problems, and of course the workers do not have the village-based support 

or negotiation methods that once existed in rural areas.
173

 Instead, the workers have appealed to 

Foxconn directly and to media outlets for attention.
174

 Foxconn has responded by raising wages 

and accepting independent inspectors, who have found significant problems in the working 

conditions there.
175

 Even if this leads to improvements, it will be on an ad hoc basis and will be 
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due to international pressure, not Chinese law.
176

 The inspectors who were brought in came from 

the United States Fair Labor Association, in fact.
177

 

 This all points to the ongoing weakness of rule of law in China, and the failure of the 

purely Legalist approach to meet the needs of the people. The people of China cannot expect, 

and would not want, to look to foreign groups and governments for help in their daily lives, and 

it is not something the Chinese government will tolerate. As with the problems in rural areas, 

China has a gap between the intentions of the government and the reality of how life is lived. It is 

clear that the Legalist aspects of governance cannot function effectively without the support of 

something to fill the role that Confucian village traditions once played in the lives of the Chinese 

people. 

 

Considering a Confucian Republic 

 The preceding sections of this paper analyze rule of law problem in various settings, 

along with China’s ongoing efforts to manage them. A core political difficulty which underlies 

this problem is China’s status as a one-party, autocratic state, where the traditional gulf between 

the Chinese government and the Chinese people is as great now as it ever was during imperial 

times; the Emperor is indeed still very far away. This has been shown in the milk-tainting 

scandal at Sanlu and the protests at Wukan, in the corruption in Chongqing and the suicides at 

Foxconn. To date, China’s effort to resolve the gulf between the people and the government has 

never approached the possibility of restructuring the government, or establishing multi-party 

democracy along Western lines. China has never welcomed outside interference, and the 
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country’s resistance to it has only been strengthened by its experiences of Western intervention, 

from the Opium Wars to Western agitation about Tibet. 

 The reflexive response in the West is to assert that the only solution is to establish a 

standard Anglo-American style liberal democracy in China, without paying much regard to the 

abject of failure similar efforts elsewhere in places like Vietnam and Iraq.
178

 The existing 

government of China and the Communist Party, however, are certainly not going to simply go 

away; they have enormous practical power, and in recent years have used it effectively to the 

advantage of both the nation and the Party. At the same time, the people of China show no sign 

of asking for major systemic change; their demonstrations are typically about asking the 

government for fairness and assistance, rather than demanding multiparty democracy or greater 

free speech rights.
179

 And there are many things about China today that obviously work very 

well. Matters of industrial development and international trade have led to the creation of great 

wealth, and even given the disparity problems, it has kept China going forward.
180

 The property 

laws, though flawed, have ensured that development can continue even as agricultural land and 

production are preserved.
181

 Maintaining stable agricultural production has been a clear goal of 

the government, and it is the sort of success that is easy to overlook.
182

 The new cities, while 

flawed like cities everywhere, have been established and have flourished. 

 China shows no appetite for upheaval. It is perhaps fair to say that the 19th and 20th 

centuries, from the decay and collapse of the Qing Dynasty to the Cultural Revolution, have 

given China its fill of radical change. Beyond that, the embedded, personalized way of forming 
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associations that has endured for millennia in rural China
183

 will not be waved away by a year’s 

or a generation’s worth of policy changes, however well-designed or executed. China’s 

fundamental truths endure, and must be factored into any plan for the future.  

 The issues described above are obstacles China must address if it is to sustain its 

advances, and if it is to secure a stable, prosperous future for its people. An independent 

judiciary and honest, accountable local governments would be important, perhaps indispensable 

steps in that direction. Creating those things, consistently across China, would unquestionably be 

an enormous challenge. Possible routes toward those ends might include the embrace of a truly 

meritocratic form of government, and the restoration of something like the old Confucian 

magistrate system. 

 In his book “Beyond Liberal Democracy: Political Thinking for an East Asian Context.” 

Daniel A. Bell considers the idea of what he calls “Democracy with Confucian 

Characteristics.”
184

 There has been a view that this was impractical; in fact, American political 

scientist Samuel Huntington called a Confucian democracy “a contradiction in terms.”
185

 Bell 

approaches the basic conflict between standard ideas of democracy and Confucian rule as a 

situation where either elected politicians rule or an educated elite rules.
186

  

 In Confucianism, a wise man would find the effort to bring peace to the common people 

to be a high form of self-realization.
187

 Rather than being a strange or alien idea, this is in fact 

quite similar to Plato’s writings in The Republic.
188

 The difference is that in China an effort was 

made to create and institutionalize a stable way of producing leaders who were the wisest and 
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most learned.
189

 The scholar-officials produced by the Confucian academies were, when the 

system worked properly, the people who performed best on their examinations, and they were 

accorded significant power and respect.
190

 These were the people who ran China’s bureaucracies, 

and who served as magistrates.
191

 

 Bell points out that the meritocratic nature of the old Confucian academies is largely 

absent from the elite schools in China today.
192

 In other East Asian societies with Confucian 

roots, which did not endure the kind of systematic disruption that China did, however, there is 

more evidence of Confucian meritocracy.
193

 Japan uses nationwide exams to determine who can 

go to the Law Faculty at Tokyo University, from which graduates move easily to important posts 

in government ministries, posts which are largely beyond the reach of elected politicians.
194

 

Similar systems exist in Korea, Singapore and Hong Kong.
195

 

 Bell advances a number of ideas that many would find controversial. He embraces the 

idea that a modern, technological society creates a pressing need for educated, adaptable decision 

makers who think in the long-term, and implies that traditional democracy is perhaps not as well 

suited to producing such people as a meritocratic system would be.
196

 He directly questions 

whether the Western democratic idea of letting “the people” decide is effective, given the notable 

problems of pandering by politicians, and of short-term thinking.
197

 He summarizes that idea by 
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saying “political rulers chosen on the basis of Western-style democratic elections may lack both 

the motivation and the competence to make sound political judgments.”
198

 

 His suggestion is a bi-cameral legislature, with a Confucian-style “Parliament of 

Scholars” as the upper house, chosen on the basis of competitive examinations, and a 

democratically elected lower house.
199

 In addition to addressing issues of age requirements and 

term limits, he also suggests that the solution to disagreement between the two houses would be 

to allow for a supermajority of the upper house to overrule a majority of the lower house.
200

 

 There has been a lively academic discussion of Bell’s theories, from various angles. It has 

been criticized for overlooking the dangers of an imperfect meritocracy, for not being 

sufficiently focused on the Confucian idea of virtuous leadership, and for not really being about 

democracy at all.
201

 These concerns are fair, but a more serious issue arises when one considers 

the practical application of these ideas to China. In the simplest terms, the existing government 

of China, the Chinese Communist Party, is not going to step aside and consent to its own 

eradication. In essence, Bell and other academics have successfully understood Confucianism, 

but have failed to appreciate the parallel significance of Legalism in Chinese rule; while no 

government wants to be removed, the absolute core of Legalism is about how to retain power.
202

 

Any practical approach to solving China’s problem would need to reconcile the existence and 

prominence of the Communist Party with whatever is to come next. At the same time, as noted 

above, there is no indication that the Chinese people have any appetite for revolution, certainly 

                                                 
198

 Id. at 163. 
199

 Id. at 165 
200

 Id. at 167-170. 
201

 Fred Dallmayr et al., Beyond Liberal Democracy: A Debate on Democracy and Confucian Meritocracy, 56 

Philosophy East and West 523 (2009). 
202

 Han Fei, supra note 30, at 7. 



 

 

not at a time when the quality of life in China has improved so much and so quickly, and when 

China is enjoying a period of sustained peace for the first time since the early 19th century. 

 The solution that presents itself is to apply the principles of Confucian meritocracy first 

to the Communist Party itself. If membership in the Party were based on merit of some sort, and 

that might be stretched to include wealth and, at least at the outset, existing influence, then the 

rule of the Communist Party would acquire a very real quality of legitimacy in the eyes of the 

Chinese people. It would not simply be the Party that ruled the country as a matter of fact, but it 

could come to be seen as the Party that deserved to rule the country. It would be a Republican 

form of government, where the right to vote would come with Party membership, and Party 

membership would be earned through merit. In the West, the idea of universal suffrage has been 

deeply embraced, but of course that is not how Greek democracy or the Roman Republic 

worked, and it is not how the United States worked when it was established. The question, 

though, is not whether this system would work in the West; we are not addressing a Western 

nation. The question is whether a Confucian Republic would work in China, where the right to 

vote would be contingent on membership in the ruling party, and membership in the party would 

be based on merit. That idea is entirely consistent with China’s history and culture. 

 A government like this would serve to reconcile China’s embedded cultural values with 

China’s current and future needs for stability, prosperity and rule of law. Under a Confucian 

Republic, the Communist Party would remain in power, though its membership would be more 

subject to change over time. If the meritocratic system could be seen to be transparent, honest 

and genuinely meritocratic, the people of China would be likely to accept it, as it fits with 

traditions going back for millennia and meshes perfectly with the embedded Confucian ideas of 

the culture. Another advantage is that it would provide fair opportunities for people with strong 



 

 

political opinions, while those who would rather not be bothered by political issues would still be 

protected by the development of reliable judicial and governmental systems.  

 A natural outgrowth of this system, one which would help restore effective rule of law in 

the cities and towns of China, would be to establish and run the judiciary under something like 

the old Confucian method. As noted earlier, judges are now appointed by local officials, and 

corruption and conflict of interest problems are rife. A judiciary made up of trained graduates of 

modern academies, who earn their positions through something like the old Confucian 

examination system rather than personal appointment, would provide the skill and impartiality 

necessary to assure practical justice for the population. There is a parallel in the modern German 

judiciary, which uses very large numbers of judges to manage their civil law system. A full 

Western-style adversarial system would be unnecessary and unwelcome, as it runs quite contrary 

to China’s traditions. This new Chinese judiciary could best serve by working from the old 

values of mediation and conciliation, and adding or adapting Western systems of mediation and 

formal arbitration as needed. 

 In sum, China is not receptive to, nor an especially good site for standard Anglo-

American democracy. China’s traditions, teachings, culture and experience are powerful factors 

that resist any effort to remake the country to suit a Western vision. Rather, the institutions 

necessary for a China that fully meets the needs of its people are those which have served it well 

for millennia, and which can be adapted to suit its present needs. An embrace of ancient 

Confucian virtues of education, integrity, and cooperation, in the form of an educated and 

impartial judiciary and the development of a meritocratic republic, would serve China well in the 

years ahead. 

 


