I Hypothetical

Positivania a peaceful Nation
Positivania is an independent and sovereign nation somewhere in the world with about ten million citizens. They can live freely in this democratic country, have voting rights and its government grants and respects the general rules of due process. On the other hand things are not going as well economically as they do on the political side. Positivanias economy is relatively weak and highly dependent on one region where all its mineral resources are located. This region, which is called Minerich, with a population of approximately one million residents, has a strong economy and bright future prospects. But since Positivania is interested in having as much prosperity as possible for all of its citizens, Minerich must subsidize the poorer parts of the country with a substantial amount of money every year. This is and has never been a problem for a majority of the population of Minerich.
I The Beginning of the Insurgency

A small underclass minority of the population of Minerich, however, started opposing the subsidy in 1986 after the crash of the world oil price. Because of the recession that followed the cras, many people in Minerich lost their jobs and money. Instead of alleviating poverty of other regions they wanted to be more selfish and use the money to support only the poor and unemployed residents of Minerich.

These disruptive forces were not allowed to operate on the political level because the Constitution of Positivania forbids the foundation of a party that has on the agenda to split the country. Hence, the opponents of the system started an insurgency in 1995. They called themselves “Free Minerich Troops” (FMT). The FMT, having no more than some dozens of members at that time, started assassinating these politicians, who opposed the FMT most. The aim of the activities was not primarily to eliminate those who were killed but to frighten the whole community of people, who were against the separation of the country. Both, the means they used and the goals they tried to achieve were illegal and the FMT was therefore seen to be a terrorist organization by the government of Positivania as well as by the international community
. 
After the first assassinations in 1995, the police of Positivania seized some of FMT`s leaders. Under application of the national criminal law the ordinary courts condemned most of them to life imprisonment. Even tough the FMT was momentarily weakened through this sentences against its members, the insurgency was not dead. To replace the loss of members it started an intensive internet based propaganda which turned out to be a very effective and successful way to recruit new fighters. In 1998 the FMT had about one thousand fighters and two years later almost two thousand. The efforts of the police to defeat the insurgents did not show effect and the situation in Minerich got more and more out of control. The police just did not have the means under the criminal law of Positivania to put down the rebellion.
I Positivania charts a new course
As a reaction to this growth of the insurgency and the (offensichtliche) threat of a civil war, the Positivanian legislature enacted an “Anti Terrorist Act” (ATA) in 2001. The ATA differs from all the other laws that were enacted in the course of the new “War against Terrorism” proclaimed by the governments of the United States of America and Great Britain in 2001
. The statutes authorize the police and military of Positivania to squeeze terrorists in order to get information about planed activities or structure of the terrorist organisation using the instrument of torture. The ATA additionally allows torturing everybody, who is under suspicion of supporting a particular terrorist personally or a terrorist organisation as a whole. Further the statutes also entitle the government to call up the military to fight against terrorism. Finally the ATA deprives ordinary courts of the jurisdiction over persons that were accused of being terrorists and instead authorizes the police to set up the “Terrorist Tribunal” courts to adjudge them. Before that court the defendants neither did have a right to a counsel nor to see the evidence against them.
The ATA was passed, even though there were massive diplomatic protests from the EU and the US as well as opposition from Human Rights Watch and Amnesty International which (darauf hinweisen dass )Positivania also a signatory of the UN Convention against Torture and other cruel, inhuman or degrading Treatment or Punishment
, 
I The Positivanian War against Terrorism
I 
I 
In 2001 the circumstances changed completely with the enactment of the ATA. The police now had the right to arrest suspected terrorists and even families of the FMT-fighters. During the first big strike against the FMT, carried out by the police and the military in collaboration, many families of well known terrorists were imprisoned and tortured. Afterwards they were brought before the Terrorist Tribunal which convicted even family members who never fought for the FMT to life imprisonment.
Since all the families of the fighters were now afraid of being tortured and then being incarcerated without the right to a fair process, lots of them flew to Western Europe. The bulk of the refugees went to Switzerland, where a community of Minerichs already existed.
 Switzerland granted most of them asylum, because the Swiss Constitution says in Art. 25 Abs. 3, that “no person shall be removed by force to a state where he or she is threatened by torture, or another means of cruel and inhuman treatment or punishment”.
I 
Reaction of FMT
Changing Strategy and Means and Targets
In the first years the FMT assassinated politicians using car bombs and sniper rifles. Their members lived in the towns and tried to be uncovered. The worst thing that they had to fear was to be sent to prison. After the ATA went into force in 2001 the police had such strong devices to get information that it was not possible to stay invisible anymore. Subsequent to the first hit against the FMT the over two thousand insurgents flew the mountains and forests of Minerich while most of their families left the countries, as described in section 1(D). 

With the location the targets changed. The military tried to extinguish the FMT using high-tech weapons on the ground and bombers in the air. The FMT fought back and used guerrilla tactics and heavy weapons like grenade launcher and mines to attack the military forces.
Although the military tried hard to defeat the insurgency, they were not successful. That the armed forces of Positivania acted based on the ATA which is against the common core of international law and principles of due process made it even easier for the FMT to recruit new members. The number of fighters surged to more than five thousand until 2006. 
Changing internal Structure
In 1995 the FMT was just a small group of equal fighters with the same targets and the same motives. This allowed a very pragmatic solution of the problems and the short term objectives could easily be changed if it was necessary. With the growing number of members more communication was needed to organize the activities. This was hardly possible without any internal command structure. To defy the attempt of Positivania to extinguish the insurgency, the FMT fighters had to assume an appropriate internal structure which allowed them to react fast to threats.
Therefore they started acting and organizing the insurgency hierarchically with clear responsibilities and assignments for the over two thousand fighters. After intensive internal power struggles two rebels where accepted as general commanders in 2001. Both of them started fighting for the FMT in the late nineties and decisively took part in the reorganisation of the FMT into a well structured hierarchal force.

I The names of these two leaders were Dragan Drugcic and Rico Rich. Whereas Dragan Drugcic had held a high position in the international cocaine and heroin distribution, Rico Rich`s background was a completely different one. He had been one of the wealthiest businessmen of Minerich often trading at the Swiss Exchange (SWX) until he lost all the money because of the recession that was going on since the (Oil market crash). In his eyes, the policy of the Positivanian government was responsible for his loss of money because they distributed Minerich`s money in the country. Both leaders had one thing in common, namely excellent connections to Switzerland.





I Terrorists need for Money
During the early years after the formation of the FMT, money was not an issue they had to think about. First of all, the expenses on weapons were relatively modest. To construct a cabomb was neither technically nor monetarily a big deal. Secondly, the FMT’s very small logistic system, consisting mainly of some cell phones and computers, was also relatively cheap. All the money that was needed to conduct the bomb attacks and other assassinations was given by the families of the fighters and some other supporters in the population of Minerich. All in all, the FMT spent between $ 50,000 and $ 100,000 annually.
In the years following the change of strategy and structure as well as the surge of members the financial needs of the insurgents increased. The costs to arm the larger numbers of troops and to maintain logistics jumped to more than $40 million per year until 2006. It was necessary to look for new sources of money to finance all the armament, equipment and food for the thousands of fighters. This is a survey of the cost structure and the needed items:
I 

· About $ 5000 per fighter and year were required to provide them with the necessary weapons and (MUNITION). The armament included rifles and machine guns as well as grenades, rockets and other heavy arms.
· About $ 1500 per fighter and year were needed to buy items like night-vision equipment, tents, blankets, basic medical instruments, pharmaceuticals, battledresses and means of transport.
· About $ 1000 per year and fighter were necessary to purchase logistics like radio equipment, cell phones.
· About $ 500,000 were spent on propaganda activities such as internet (Auftritt) or distribute flyers to persuade people that the FMT did the right thing.
· About $ 300 per fighter and year was needed to furnish the insurgents with food.
· About 15% of the money originally gathered was used to pay the costs of the money transfers and the money laundering process of the dirty money.
Total costs are close to $ 9000 per year per capita. To pay for all the items required, the FMT needed a highly developed system of collecting money, laundering it and spending it without being detected and debarred from financing the terrorist activities. 
I The Sources of the funds of the FMT
As noted in the preceding sections, the costs increased with the growth of the number of fighters and also with the change of tactics. Therefore, the two leaders, Dragan Drugcic and Rico Rich activated their old connections and started fundraising in Switzerland
 in 2001. They were convinced that it was necessary to have several systems to raise money in order to reduce the risk of running out of capital if one source was compromised. Therefore they created two systems related to their backgrounds and earlier occupations as well as other systems using the skills of FMT supporters living in Switzerland. Overall, these efforts had the effect that FMT`s war chest was always in good shape. 
I Dragan Drugcic’s System: Drug Trafficking

Dragan Drugcic controlled a respectable part of the narcotic drug trafficking in Switzerland. Even if he was physically not there, it was relatively easy to maintain control since narcotics trafficking is hierarchically organized. In 1998 Dragan Drugcic deputized a three young men from Minerich organizing the drug selling business in Switzerland for him. His top representative in Switzerland was Heron Cokan, who had the assignment to structure the whole selling process of cocaine and heroin and to hire dealers.

When the insurgency became more expensive, Dragan Drugcic installed a system to sell the drugs directly to the clients and to minimize because the costs of intermediaries, who had taken the lion’s share of sales revenue. In 2006 his network resulted in about 50% of the needed money for the insurgency.
I Rico Rich System: Charity Organisation MoM

Rico Rich’s approach to collect money was considerably different. After he joined the FMT, he first asked his wealthy friends of the Minerich community in Switzerland if they could help him finance the insurgency. He deployed Chars Charty to set up a mechanism for the sponsors to donate and support the insurgency. Chars Charty established a charitable trust under Swiss law
 called “My own Minerich” (MoM) in 2001 and opened a bank account with UBS in Switzerland to receive donations. The certificate of incorporation declared that the purpose of the foundation was “to support the poor and homeless people in Minerich”. The donors from the Minerich community in Switzerland knew that the objective of MoM was in truth not only to support the needy residents of Minerich but also the FMT.
Following a marketing campaign in Switzerland in 2003 MoM gained Swiss citizens as donors and was able to increase the amount of money collected. Unlike the Minerich community in Switzerlenad, the Swiss people had no idea, that MoM was in fact not a charity organization but a supporter of a terrorist organization.. In 2006 private contributors donated about 20% of the total amount of money spent by the FMT over the year. 
I Money collectors

Independent from the publicly known MoM foundation the FMT leaders established a system of money collectors, who go to every village in Switzerland to ask the citizens of Minerich to give money or in-kind support the FMT. In contrast to the MoM foundation which collected the money on a bank account and registered every donation there was no way to figure out who had donated to the collectors Kung Krate and Krado Creaton. They reminded people where they came from and urged them to help, also pointing out that they would keep their names confidential. The contributions constituted about 20% of total amounts needed.
I FMT Asset Manager: Using Futures System

Instead of donating cash, people could also appoint one of the licensed dealers at the SWX, Toro Tradic, Moro Mradic and Koro Kradic, who were members of the FMT, as their asset managers. The supporters could then contribute by using the following system: One of the three sophisticated dealers sells futures contracts. One of the other dealers then buys these futures for an excessive price on behalf of a FMT supporter. The supporter would bestow money while appearing merely to have lost capital in futures trading. This method covered the about 5% of the money needed by the FMT.
I FMT Asset Manager: Put Options on Oiltec

Oiltec is a big oil export corporation that is drilling for oil in Minerich. The FMT knows that if they attack these drilling stations the stock price of Oiltec, which is traded at the Swiss stock exchange, will fall. Therefore they combined every bomb attack against Oiltec with making a previous purchase of put options on Oiltec stock. The licensed dealers named above execute these deals for the FMT.
 This system provided the FMT around 5% of the money the insurgency required.
I Prohibit Discovery of the Sources
As described under the preceding section I(B) the FMT was regarded as a terrorist organization worldwide. To prevent the police in Switzerland from compromising the sources the FMT had to launder its funds and prohibit any discovery of the financial basis. This was especially true in the case of the illegal sources which would have deteriorated the image of the FMT even further and made the police more keen on stopping the fundraising in Switzerland. The following ways were essentially used by the FMT in order to conceal the origin of its funds:
I Fortune Teller

The FMT leaders set up a net of fortune tellers that covers every big city in Switzerland. Money stemming from drug trafficking or fund raising efforts can be brought to the fortune tellers in the form of “consultation fees.” The fortune tellers deposit the money into on the bank account. Rico Rich and Dragan Drugcic estimated the risk of detection to be very low since nobody can fix a “right” price for this kind of service. 
I Restaurants and Discotheques
Many of the guest-worker in Switzerland immigrating from Minerich were employed in restaurants and discotheques. Some of them later became owners of the restaurants. The leaders of the FMT knew that it is hard to determine how many guests were in a particular restaurant or discotheque in a certain time period and how much money they spent there. Supporting restaurant owners therefore can help the FMT launder contributions putting money on their restaurants bank account.

Additionally one Mirco Miri founded and was chief executive officer of a chain restaurant corporation under Swiss law
 and called McMiri. The chain opened restaurants in Switzerland and Minerich. The money “spent” in the restaurants in Switzerland is used to buy food in Minerich. The bulk of the food bought in Minerich is indeed not sold in the McMiri`s restaurants but brought to the fighters of the FMT. This system is very unlikely to raise suspicion because it is not unusual for a restaurant corporation to buy food. Neither the employees in Switzerland nor those in Minerich have any idea what is going on. The restaurants are very poorly organized and Mirco Miri only employed people who did not pose questions about the business. The money that was brought to the restaurants in Switzerland was said to be paid for earlier services which had not been invoiced yet. The employees who delivered the food to the insurgents in Minerich were told that the recipients were other restaurant owners. When Mirco Miri died in 2006 this terrorist support system was not uncovered by his succeedor in the first months after his death because he structured the process to keep it in dark.

I Purchase of the needed Items and Moving of the Money
As described, the FMT found good methods to raise enough funds. The monies located in Switzerland then were either brought to the FMT in Minerich or used to buy supplies elsewhere for the FMT. Whereas it was easy to obtain most of the equipment through the charity organization MoM and the food through McMiri legally in Switzerland, it was more complicated to buy weapons, which were not available on a legal basis. Arms were therefore bought on the black market all over the world and then smuggled to Minerich. To transfer the money directly to the FMT in Minerich or to pay the suppliers directly for illegal items, the FMT used the following methods:
I 
I Money Courier

The FMT make use of money couriers to bring cash everywhere they need it. The couriers have to be female and overweight to make it as unlikely as possible that they get searched through at the border and if it is the case, that the money is hidden in places where, it is almost impossible to find it without acute embarrassment for the enforcement personnel. The couriers travelled by car and carried up to $ 200,000 per trip.
I Jewellery Courier

Another scheme the FMT practised to pay a purchase is to bring the seller jewellery. It was very easy to buy a watch or a necklace in Zurich worth $ 100,000 or more. To bring the very expensive jewellery to the seller of the purchased items, the FMT preferentially hires persons who had Swiss citizenship.
I Credit Card

They also use a credit card system to pay seller of needed items if they do not wish to be paid in cash. The Diners Club
credit cards they use have two holders. One of them is an FMT member in Switzerland and the other is the seller of the equipment or the weapons. As soon as the FMT has to pay money for a purchase, the seller buys luxury goods like a yacht or expensive cars or diamantes with the credit card. The FMT card holder later balances the debit in Switzerland and smuggles the acquired equipment or weapons to Minerich.]
I Future Trading Method

Finally the FMT traded with futures as described in I(G)(4) not only to avoid the discovery of the source of the monies but also to pay invoices with sophisticated arms dealers. 
I Examples of Donations, Transfers of Money and Purchase of needed Items in 2005
I 
I Donations

I  Peter Meier donated $ 5000 to MoM

Peter Meier, who is a wealthy Swiss citizen, decided to give $ 5000 to the MoM. His objective was to alleviate the poverty in Minerich.
I Edison Dark gave Medical Items to Collector Krado Creaton

Edison Dark is a merchant of highly developed medical instruments and pharmaceuticals in Switzerland. He contributes bandages, aspirin and intravenous drip tools, which have a value of $ 100`000 and hands them over to Krado Creaton.

I Kate Kebab put $ 10`000 on her Restaurants Bank Account
Kate Kebab, born in Minerich, had worked in Switzerland since 1980 and succeeded the prior owner of the restaurant as owner. She agreed to put money from the drug trafficking on her restaurants account at CS because she was in favour of the separation of Positivania. Her family has always been poor and she was sure  that it would help her family if Minerich would become independent. During January 2006 she put $ 20,000 given by drug dealers on her bank account and showed it on the books as revenue from customers.
I Simon Schweizer managed Funds of Kate Kebab
Simon Schweizer is a fund manager trading at the SWX and a Swiss citizen. He agreed to administer monies of Kate Kebeb in the amount of $ 100,000 which originally came from drug trafficking and were thought to support the FMT. Simon Schweizer did not investigate the origin of the money but was more interested in the profit he could create and believed Kate Kebab when she told him that the money was earned with her restaurant.
I  Transfer of money and Purchase of needed items 
I Lydia Lipido transported money and jewellery

The FMT asked Lydia Lipido to bring $ 100`000 in cash and a necklace with a value if $ 100,000 from Zurich to an arms dealer in Caucasus. She agreed and got $ 10,000 for doing this job. She was a Swiss citizen and not an FMT supporter, not interested in the objectives the insurgents pursued but only in earning money. She weighed over three hundred pounds and could hide the money under her belly. 
I MoM organizes Trucks and Equipment for FMT
MoM tried to support the FMT with everything but weapons. In 2006 MoM bought ten trucks, filled them with tents and covers as well as other equipment and drove them to Minerich. The whole operation cost about $ 1 Million and was disguised as a convoy of aid for the needy people. The goods were paid for with money from the UBS account of MoM in Switzerland.
I Diners Club fills an order for Toro Tradic
The FMT bought grenades and rocket launcher in Russia. To pay the deal, the Russian seller bought a sailboat for $ 300,000 with his Diners Club credit card that had the value of the delivered weapons. Toro Tradic was the second holder of this Diners Club credit card and paid the bill for the boat in Switzerland.
I McMiri buys Food for  the FMT

McMiri ordered his employees in Minerich to buy food and to deliver it to the bases of the FMT. The McMiri corporation spent $ 100,000 to buy food that was delivered to the insurgents in June 2006, two months after Mirco Miri`s death.
II The SCC and the Financing of Terrorism

III As described in the preceding sections, the FMT did most of its fundraising, stewardship and moving of the monies in or through Switzerland. Determining whether the participants of this financing of terrorism in are criminally liable requires examination of provisions in the Swiss Criminal Code (SCC) which prohibit financing of terrorist organisations. That the FMT qualifies as a terrorist organization has been established under section 1(B).
III Situation prior 2003
The SCC did not include a specific provision prohibiting the financing of terrorist activities before 2003. Instead the courts could apply various rules of a more general nature to punish those who finance terrorism.
The most important provision against the financing is Art. 260ter SCC which prohibits membership in a criminal organisation and also includes membership in terrorist organizations
. Persons who finance terrorist organizations are liable as participants either under Art. 24 SCC as suborners or under Art. 25 SCC as assistants
. This statute only applies if there is an organization established, which is defined by having more than .,.. members andthat is independent from the withdrawing of single members
. [last point unclear] 
Also effective against the financing of terrorism is Art. 260bis SCC which imposes liability on those who commit acts preparatory to the commission of offences like first degree murder or hijacking. This provision is especially relevant because it applies in forefront of a planned which mostly is the period in which the financing of a terrorist act is done.
 

Other viable statutes against the financing of terrorism are the offences against life and limb under Art. 111 ff. SCC, deprivation of liberty, hijacking and hostage-taking under Art. 183 ff. SCC as well as offences against public safety like incendiary and offences with explosives under Art. 221 ff. SCC and others
 in connection with the participation and assistance related to those crimes.

Finally, the provisions against money laundering (Art. 305bis) and against the stewardship of money without identification of the beneficial owner (Art. 305ter) provided a suitable basis to prosecute the financing of terrorism. This is especially true in cases where most of the money used by the terrorists stems from drug, human trafficking or other illicit activities.
III Changes in the SCC concerning the Financing of Terrorism 2003
After the attack on the United States on September 11th 2001 anti-terror measures were intensified all over the world including in Switzerland. Having previously signed ten out of twelve UN conventions on terrorism
, the Swiss parliament decided after recommendation by the Swiss Federal Council and by the UN Security Council
 to join the International Convention for the Suppression of the Financing of Terrorism
, which was (developed? What does thUN do?) by the UN in 1999
. [be more precise; the UN does not “pass” conventions; they are entered into by signatory states] The convention was ratified on September 23rd 2003 and it went into effect on October 23rd 2003.
 The ratification did not establish any jurisdiction for the Swiss courts to adjust about infringements of the provisions of the convention that were not yet covered by the SCC because treaties are not self-enforcing under Swiss law.
The Swiss Legislature therefore revised the SCC on March 23rd 2003. The revision became effective on October 1st 2003. Since most of the requirements of the convention were already implemented in the SCC only a few changes had to be made.

The centerpiece of the amendments was enactment of the specific statute Art. 260quinquies SCC, concerning the financing of terrorism
 with the objective to “deprive terrorism of its basis”
 and also to make sure that the financial centre Switzerland would not be abused for the financing of terrorist activities
. The provision is a complement element for all financing activities that can not be subsumed under 260ter, when, for example, there is no identifiable organization. If an organization in the sense of Art. 260ter as described under preceding section II(A) is present all persons liable under Art. 260quinquies would also be liable under Art. 260ter.
Art. 260quinquies holds those liable who “with the intent to finance a criminal offence made to intimidate the population or to prevent a state or an international organization to carry out their duties, collects assets
 or places them at the disposal of others”. “Collect” includes also all kinds of stewardship and intermediary transactions
. The key feature of the provision is that the objective part of the offence is fulfilled with financing activity and no causation is required between the financing and a terror act
. This lack of a causation element was necessitated by Article 2 Section 3 and 5 letter a of the UN convention against financing of terrorism. On the subjective side, Art. 260quinquies requires the will and knowledge to collect money or set it at the disposal of others to finance terrorism. Section 2 says that it is not enough to know of the possibility that the funds could be used to finance a terrorist act; there must be intent to do so
. 

Excluded from liability after Art. 260quinquies Sec. (3) and (4) is the financing of acts with the objective to regain “constitutional circumstances” in states
. No liability will also be imposed for acts that are allowed under international law applicable to armed conflicts
.
Under Art. 340bis SCC, federal authorities have the responsibility to pursue the financing of terrorism since the structure and the complexity of these crimes often is of an international character
. [non sequitor] The courts also are authorized, under amended Art. 27bis SCC, to compel journalists to give evidence if (under what circumstances)
.
Modifications were also made in the responsibility of corporations to fulfil the requirements of the convention. New Art. 100quater makes any business
 liable for offences in the scope of its object if no individual can be hold liable because of the deficient structure of the organization of the business. [this is somewhat unclear; what are the preconditions for corporate liability?] Section 2 of this provision allows prosecuting entities for financing of terrorism and other offences without prejudice of liability of individuals and determines that entities can only exculpated if they present evidence, that they have taken “every necessary and reasonable organisational precaution” to suppress the criminal offence that has been committed. This liability for legal entities was demanded by the UN convention
. 
III Criminal Liability for FMT Financing
All the examples of transactions described above took place in 2006, after the amendment of the SCC in 2003. Since the objective of this research paper is only to figure out, if persons responsible for the financing of terrorism can be hold liable in Switzerland possible liability will only be scrutinized in respect to the function of a person in the financing process. Important is also the fact, that the FMT must be seen as a terrorist organization in the sense of Art. 260ter and all persons liable under Art. 260quinquies for supporting the FMT are also liable under Art. 260ter.
III Donations
III  Liability of Peter Meier

By donating $ 5000 to the MoM Peter Meier could incur liability for financing of terrorism under Art. 260quinquies. On the objective side it is required, that the person collects money or sets it at the disposal of others, who then use it to finance terrorism. Peter Meier donated $ 5000 to the MoM, which ropes the FMT with equipment. He therefore supported the insurgency and helped to finance terror acts, satisfying the objective elements. On the subjective side not only the knowledge and will to give assets at the disposal of others but also the intent to finance terrorism is required. Since Peter Meier thought the Mom to be a charity organization and did not want to support terrorism at all he is not liable under Art. 260quinquies. Liability can also not be imposed under Art. 260ter Sec. 2 since it requires at least dolus eventualis [what?] to finance an offence.
Liability of Edison Dark
By contributing bandages, aspirin and intravenous drip tools, which have a value of $ 100,000 and handing them over to Krado Creaton, Edison Dark could incur liability for financing of terrorism under Art. 260quinquies SCC. By setting the assets at the disposal of Krado Creaton, who is an FMT member, the objective elements are present. Since Edison Dark also had the intent to support and finance the FMT, the subjective elements can also be proofed and Edison Dark is liable under Art. 260quinquies.
III Liability of Kate Kebab 
By putting $ 10,000 stemming from drug trafficking on her restaurants CS bank account showing it on the books as revenue from customers Kate Kebab could have incurred liability for financing of terrorism under Art. 260quinquies SCC and for money laundering under Art. 305bis. The objective elements of both provision are present, since her (zur Verfügung stellen) of the restaurants bank account can be subsumed as “collecting money” which includes any intermediary function and also as “hiding the source” of the money which she does since she shows the dirty money as revenue. She also had both, the intent to help financing the FMT and make it impossible to figure out for the police where the funds originally came from. Kate Kebab is therefore liable under Art. 260quinquies SCC as well as under Art. 305bis SCC 
III Liability of Simon Schweizer
By managing $ 100,000 of Kate Kebab, Simon Schweizer could have incurred liability for financing of terrorism under Art. 260quinquies SCC. On the objective side it is required that the person collects money or sets it at the disposal of others, who then use it to finance terrorism. This definition includes any kind of intermediary function
. Simon Schweizer worked as a fund manager for Kate Kebab. The money he administered was later used to support the FMT and its terrorist activities. The objective elements are therefore present. On the subjective side not only the knowledge to manage funds but also the intent to help financing terrorism is required. Since Simon Schweizer did not ask Kate Kebab, if the money belongs to her and where it comes from, he had no idea, that it will be used to finance terrorism and is not liable under Art. 260quinquies SCC. Liability can also not be imposed under Art. 260ter Sec. 2 since it requires at least dolus eventualis [what?] to finance an offence.
By not clarifying where Kate Kebabs funds came from and who they belonged to, Simon Schweizer could also have incurred liability for lack of diligence at financial transactions under Art. 305ter. On the objective side it is required that the offender is a professional financial intermediary who agrees to manage funds of an individual or a company. It is further necessary that the offender does not determine the beneficial owner of the monies even if he had an obligation to do so
. It is necessary to determine the beneficial owner in any case, if more than $ 20,000 is involved
.Simon Schweizer agreed to manage $ 100,000 without identifying the FMT as beneficial owner and did therefore not fulfil the due diligence, which he had as a professional financial intermediary. Hence the objective side is present. 

On the subjective side it is required, that the offender has intent to fulfil the objective elements. This means, that there must be intent, to disregard the duty to determine the beneficial owner. If the offender was just negligent he is not liable under Art. 305ter. Simon Schweizer wanted to manage the $ 100,000 and knew that he was a professional financial intermediary. Since he did not want disregard his duty of determining the beneficial owner but was just negligent by not finding out about it, the subjective side is not fulfilled and he is not liable under Art. 305ter.
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