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 I. Legal resource and Effect:

1. The differences with in Arbitration law are less than differences between civil law       and common law

2. Effect of Arbitration law in the world

3. Effect of Arbitration law in China

 

II.    Background and Significance of Chinese Arbitration Law

Three phases:

The first phase: from 1949 to 1979:

1.      People’s Republic of China established in 1949;

2.      Foreign Trade Arbitration Commission set up in 1954 ;

3.      Maritime Arbitration Commission set up in 1959;

4.      Non-Domestic arbitration system under the planning system.

The second phase: from 1979 to 1995:

1.      Reform and Opening –up policy bring benefit.

2.      Original domestic arbitration set up and Abolished

(1)   Domestic arbitration subject to administrative agencies;

(2)   Some arbitrators also took the responsibility of administrator;

(3)   Without arbitration agreement;

(4)   Once Arbitration & Twice Litigation exist side by side

(5)   Confusion of arbitration institutions;

(6)   Non- unification of arbitration regulations;

(7)   Became a member of ICA and the New York Convention in 1987.

(8)  Domestic and foreign arbitration out of balance.

The third phase: from 1995 to present:

1.   Annulled and reformed the old domestic arbitration system;

2.   Promulgated and effectuated the Arbitration Law of the People’s Republic of China ;

3.   Arbitration Rules 2005 of CIETAC almost in line with international standards.

 

III. The principle of arbitration
 1. Full autonomy
2. Independent Arbitration 
3. Impartial Arbitration Pursuant to fact and law
IV . Advantage of Arbitration   System
1.  Convenience 
2.  Enforceability 

3.  Privacy  
4.  Arbitration  Agreement 

5.  Arbitral Award is Final
V. Procedure of Arbitration
1. Application for arbitration      

2. Arbitration costs
(1) The arbitration fee 
(2) The actual costs  

3. Procedure of arbitration

(1).Defense and counterclaim 
(2) .Composition of the Tribunal 

4..Hearing 

5.Settlement 

6 .Award 

VI. Enforcement of an award        

Enforcement against assets of losing party

1. Jurisdiction in China

(1)  Foreign arbitral award

(2) Domestic arbitral award

2.Jurisdiction outside of China

3. “Report in advance” system to Revoke a Foreign Arbitral Award.
 

VIII. Conclusion: moving toward world standards.

Arbitration: Dispute Resolution for Foreigners Investing in China 
 

I. INTERODUCTION 
 

1. Arbitration law is the lest different between civil law and common law
 

With the interactive development of international legal systems, differences between civil law and common law are continually blurred, while legislation mainstream of a specific country might still be restricted by the corresponding legal doctrines. 

But arbitration law is the lest different between civil law and common law.

The reason why arbitration law has been lest influenced is that arbitration law arise from common law countries. Arbitration Law of England and Arbitration Rules of International Trade Law Committee of United Nations, which are most typical, have provided valuable reference for other countries.

 

2. Arbitration in the world
 
Acting as an effective way to resolve disputes arising in the field of civil law and commercial law, arbitration has long been preferred by the majority of corporations and businessmen. 

According to reported statistics, eighty percent of total economical disputes of World Top 500 companies have been settled by arbitration institutions annually.

Whether a nation could provide an effective resolution system for civil and commercial disputes, just like the mirror can make known/reflect its commercial and legal environments. 

Up to present, arbitration is the only dispute resolution measure that has been accepted far and wide internationally.

How about China?

 

3. Arbitration in China
The globalization of economic activity and China’s developing market economy are improving standard  of living and affecting, more and more foreign investment into China . China has become the biggest and most important market in the world.

 

I n China about 10-15 years ago the Chinese way of negotiating a investment or a joint venture agreement was to say, I don’t care  how to settle a dispute for we have good relationship.

 

Today, however even Chinese would make more formal dispute settlement procedure.

Because foreign investors do not trust the old way. 

So, If  the foreign investor want to invest to China, how to handle the possible appear dispute? ____

 The solution is to choose Arbitration to the China International Economic and Trade Arbitration Commission(CIETAC).            

Why to choose arbitration in China ?

  

II.                   Background and Significance of Chinese Arbitration Law
Arbitration Law of People’s Republic of China (Arbitration Law 1995), approved on August 31, 1994 and executed from September 1, 1995, which has been regarded as another important act to resolve economic disputes after the enactment of Civil Procedure Act of People’s Republic of China and has established a milestone during the history of Chinese arbitration legal system. 

  

Because, economic development phases is different, arbitration legal system of China has experienced the following three phases:

 

The first phase: from 1949 to 1979
After the establishment of People’s Republic of China in 1949, State Council (Governmental Affairs Council at that time) for  promote the development of foreign trade and provide a smooth resolution of economic disputes  decided to set up two arbitration commission inside the China Council for the Promotion of International Trade (CCPIT), which is a nongovernmental organization.

• Foreign Trade Arbitration Commission was set up in 1954 which was mainly responsible for foreign related arbitration cases 

• Maritime Arbitration Commission was set up in 1959 which primarily involved with maritime related arbitration cases.

 

Corresponding, several fundamental principles were made for these two arbitration commission. 

 

Generally speaking, foreign related arbitration legal system of China has been basically conforming to international customary rules for its establishment in that it is necessary to follow these customs during international business transactions. 

 

While domestic arbitration system was less developed, let alone sound implementation, due to the restriction of China ’s planning economy. There was no intense desire for arbitration resolution at that time resulting from inactive business transactions and strong administrative control in the market.

 

The second phase: from 1979 to 1995
Thanks to the implementation /(carry out /put into practice )of transforming and opening-up policy, China converted into a socialism market economy and tremendously expanded its relationship with outside world. 

 

There were also great changes in people’s mind toward economic activities. 

To meet the demand of economic development, domestic arbitration system was gradually resumed and expanded, most importantly, commercial contract arbitration system, technical contract arbitration system, real estate dispute arbitration system and so forth. 

 

However, original domestic arbitration systems increasingly (show the shortcoming) fell behind of the development of socialism marker economy. 

Firstly, since domestic arbitration commissions •were subject to administrative agencies, there was frequently intervention from administrative power ; •several cases were required to be accepted and heard by arbitration commissions(compulsory arbitration) ; •without arbitration agreement between parties in dispute, and •some arbitrators also took the responsibility of administrator.

 

which dramatically reduced the efficiency of arbitration and contradicted to international customary rules of nongovernmental arbitration. 

 

Especially,  I want to talk “Once Arbitration & Twice Litigation ” exist side by side. Under this system that Arbitration no meaning, only waste time and money!
“Four level Twice Litigation ” system of court in China; 

 

Secondly, the existence of all kinds of (commercial contract, technical contract, real estate) arbitration institutions, every level government has their own arbitration institutions ,overlapping jurisdiction and segmented administration, and the inconformity of activities between arbitrations violated the inherent doctrines of arbitration itself and impeded the smooth process of arbitration. 

 

Thirdly, the already existing arbitration regulations, which could be researched in fourteen statutes, eighty-two regulations and one hundred and ninety provincial rules, obviously lacked unification. 

 

While during the same period, foreign related arbitration system experienced a high speed development. Foreign Trade Arbitration Commission and Maritime Arbitration Commission conduct their responsibilities by following international customaries and were increasingly welcomed. 

 

The number of cases accepted by China International Economic and Trade Arbitration Commission (CIETAC, name changed from Foreign Trade Arbitration Commission) has been ranked top one among arbitration institutions world wide since 1992. 

Moreover, China became a participant country of International Conventions on Arbitration (ICA) and United Nation Convention on the Recognition Commission (the New Convention )in 1987, which prompted the development of Chinese foreign related arbitration system from a new start. 

•Domestic and foreign arbitration out of balance

The third phase: from 1995 to present
Arbitration Law 1995 dramatically transformed the domestic arbitration system on the ground of accumulated practical experience and reference to international customaries, mainly including the following innovations:

•      Abolishing compulsory arbitration regulations, and applying the principle of voluntary arbitration & arbitration agreement based on the inherent nature of arbitration;  

•      Abolishing affiliation relationship between arbitration commissions and governmental agencies, and reestablished arbitration commission which is independent from governmental agencies and free of administrative intervention;

•      Abolishing segmented jurisdiction which implies arbitration commission would be selected by the agreement between parties in dispute, and level jurisdiction & regional jurisdiction are inapplicable within the domain of arbitration;

•       Abolishing the dispute resolution measure of Once Arbitration & Twice Litigation which is both arbitration and litigation, applying the principle of Either Arbitration or Litigation and One Final Arbitration.

•  According to Arbitration Law 1995, commercial contract arbitration commissions, technical contract arbitration commissions, real estate arbitration commissions at all levels, originally affiliated to governmental agencies, should be terminated all and singular within one year after the execution of Arbitration Law 1995, and would be replaced by the newly-established arbitration commissions organized by provincial governments, municipality governments directly under the Central Government, autonomous region governments and city governments with districts later.

• Arbitration Law 1995 composed by eight chapters and eighty articles, provides fundamental principles of arbitration, establishment of arbitration commission and association, arbitration agreement, arbitration procedure, repeal and performance of arbitration , special rules applying to foreign related arbitration and other supplementary articles.

• Furthermore, Arbitration Law 1995 provides organization of arbitration commissions, case acceptance scope, registration rules and charging rules, also lays formal templates of articles of associations and provisional arbitration rules for domestic arbitration commissions. 

 

What’s more, the Supreme Court of China has also issued several judicial explanations successively, which aim to regulate the reestablishment of arbitration commissions from judicial point of view.

 

In a nutshell, although there is still room for improvement, some of the fundamental principles and concrete practice of Arbitration Law 1995 are basically close to international customaries, and some already in line with international standards. 

 

Arbitration Rules 2005 of CIETAC are paving the way for conforming with international customaries to the greatest extent.

 

III .        The principle of arbitration
 1. Full autonomy
"Full autonomy" is respected as the core of arbitration. Arbitration grants the parties complete autonomy in selection of the arbitration institute, arbitrators, arbitration venue, arbitration language, arbitration rules and the applicable law, etc.

2. Independent Arbitration 
Arbitration office,--CIETAC, a non-governmental institute, was set up under China Chamber of International Commence, it enjoys sound reputation for its independence and impartiality.

3. Impartial Arbitration Pursuant to fact and law
Arbitration Act Article 7: Disputes shall be fairly and reasonably settled by arbitration on the basis of facts and in accordance with the relevant provision of law.

IV.           Advantage of Arbitration   System
1.  Convenience 
No any other proceedings including appeal or retrial shall be applied once the arbitral award is rendered. The date on which the arbitral award is made is the date on which the arbitral award comes into legal effect. Arbitration provides a flexible method, which can give a simple, quick, efficient and final solution to a dispute.

2. Enforceability 

The 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards("the New York Convention")lays down a convenient and generally accepted framework for the recognition and the enforcement of international arbitral awards. Under the Convention, the arbitral awards made in any signatory countries can be recognized and enforced through the competent courts of 145 countries and regions.

3. Privacy 
The arbitration case shall not be heard in open session. Without the consent of the claimant and the respondent, no third party can attend arbitration hearing and no information relating to the case can be disclosed to the mass press. The principle of confidentiality is highly respected by the arbitral tribunal and the arbitration commission.

4. Arbitration   Agreement
An arbitration agreement means an arbitration clause stipulated by the parties in their contract or a written agreement concluded by the parties to submit their dispute for arbitration. The arbitration agreement may be reached prior to or after the occurrence of disputes.

CIETAC takes cognizance of a case in accordance with an arbitration agreement reached by the parties to refer their dispute to CIETAC for arbitration and upon the written application by one of the parties.

According to Article 16 of the Arbitration Law of P.R.C.,a valid arbitration agreement must contain the following 3 elements:

(1)The intention to submit the dispute for arbitration;

(2) The matters for arbitration; 

(3) The arbitration institute. 

5. Arbitral Award is Final
 Arbitration Act  Article 9: The single ruling system shall be applied in arbitration. The arbitration commission shall not accept any application for arbitration, nor shall a people’s court accept any action submitted by the party in respect of the same dispute after an arbitration award has already been given in relation to that matter.
V.  Procedure of Arbitration
1. APPLICATION FOR ARBITRATION
Procedure of Applying for Arbitration: 

(1). Submit an arbitration agreement; 

(2). Submit the Application for Arbitration; 

(3) Submit the facts and evidence on which the claim is based;

(4) Prepay the Arbitration Fee. 

After the claimant has completed the above-mentioned requirements, the Notice of Arbitration will be send to the parties by CIETAC-Beijing/Shanghai/Shenzhen immediately, which means the Arbitration procedure begins thereupon. The claimant may also request to amend his arbitration claim during a reasonable time thereafter.

2. ARBITRATION COSTS
When applying for arbitration, the parties shall pay certain fees in advance, which include:

(1). The arbitration fee 
The arbitration fee shall be paid in advance by the claimant when applying for arbitration or by the respondent when lodging his counterclaim. The collection of the arbitration fee shall be based on the Arbitration Fee Schedule in CIETAC Arbitration Rules. The arbitration tribunal shall decide in the arbitral award which party should bear the arbitration fee and how much each party should bear. 

(2). The actual costs 

The actual costs include those for making investigations and collecting evidence, costs for engaging expert to make appraisal and expenses necessary for the arbitrators from places other than Shanghai or foreign arbitrators to attend the hearing. The arbitration tribunal shall decide which party shall pay the deposit for making investigations and collecting evidence, and those for engaging expert to make appraisal; and the actual expenses for the arbitrator outside Shanghai or foreign arbitrator to attend the hearing shall be paid in advance by the party who appoints the arbitrator. The arbitration tribunal shall decide in the arbitral award, which party should bear those actual fees and expenses, and how much each party should bear. The winning party is entitled to request the losing party to pay as compensation a proportion of the expenses reasonably incurred by the winning party in dealing with the case. The amount of such compensation shall not in my case exceed 10% of the total amount awarded to the winning party. 

The arbitration fee for those domestic cases as indicated in the third, fourth, fifth items of the Scope of Accepted Cases is lower than that of for those foreign-related cases as indicated in the first and second items.

3. PROCEDURE OF ARBITRAL HEARING
(1).Defense and counterclaim 
The secretariat of CIETAC-Shanghai shall send the Notice of Arbitration to the claimant and the respondent respectively after the case is accepted. Meanwhile, one copy each of the claimant's application for arbitration and its attachments as well as the Arbitration Rules, the Panel of Arbitrators shall be enclosed to the respondent. The respondent shall lodge his defense and/or counterclaim within the time limit specified in the Arbitration Rules: 

The counterclaim must meet the following three requirements: 

(a)Arising from the same contract relation or legal relation as that of the claims raised by the claimant; 

(b)The counterclaim is directed against the claimant; 

(c)The disputes involved in the counterclaim shall not be the same as the disputes involved in the arbitration claims.

The respondent may request to amend his defense and/or counterclaim.

(2) .Composition of the Tribunal 

Sole-arbitrator tribunal is composed of one arbitrator and collegiate tribund with three arbitrators, The parties may agree upon the ways to form the tribunal. Pursuant to the Arbitration Rules, Summary Procedure shall, unless otherwise agreed by the parties, automatically be applied to any case in dispute where the amount of claim totals not more than RMB 500,000 Yuan. Summary Procedure may also be applied to any case in dispute where the amount of claim totals more than RMB 500,000 Yuan provided that both parties agree in writing. The cases which the Summary Procedure applied to shall be examined and heard by a sole-arbitrator tribunal. 

4..Hearing 

Generally, oral hearings are conducted in the course of arbitration. However, the arbitration tribunal may examine the case and make an award on the basis of documents only with the consent of the parties, or in case of Summary Procedure. The arbitration tribunal shall not hear cases in open session. If both parties request a hearing to be held in open session, the arbitration tribunal has the power to decide to do it or not. All participants shall not disclose my substantial or procedural matters to outsiders when the case is not heard in open session. 

The parties shall send their representative(s) or authorized agent(s) to attend the hearing. Should one of the parties fail to appear at the hearing, the arbitration tribunal may proceed with the hearing and make an award by default. 

5. Settlement 

In the process of arbitration, the parties may reach an amicable settlement agreement by themselves, or they may either request, or after consulted by the tribunal, agree that the arbitration tribunal to conciliate the case. If the conciliation is successful, the arbitration tribunal shall make an award in accordance with the consents of the parties' settlement agreement. Should conciliation fail, any statement, opinion, view or proposal which has been made, raised , put forward, acknowledged, accepted or rejected by either party or by the arbitration tribunal in the process of conciliation shall not be invoked as grounds for any claim, defense and/or counterclaim in the subsequent arbitration proceedings, judicial proceedings, or any other proceedings.

6 . Award 
The arbitral award shall be decided by the majority of the tribunal. When the arbitration tribunal cannot attain a majority  opinion, the arbitral award shall be decided in accordance with the presiding arbitrator's opinion. The date on which the arbitral award is made is the date on which the arbitral award comes into legal effect. The arbitral award is final and binding upon both parties. Neither party may bring a suit before a law court or make a request to any other organization for revising the arbitral award.

VI  .                    Enforcement of an award        
                   Enforcement against assets of losing party

1.  Jurisdiction in China

(1)  Foreign arbitral award—apply to the intermediate People’s court;

(2)  Domestic arbitral award—apply to the local district People’s court;

2.  Jurisdiction outside of China—according to New York Convention apply to the competent court in that country.

3. “Report in advance” system for Revoke an Award.
The parties shall automatically execute the arbitral award within the time limit specified in the arbitral award. In case one party fails to execute the arbitral award, the other party may apply to the competent court for enforcement.

1. （1）If the residence or the properties of the losing party is located within the territory of China, the other party may apply to the Intermediate People's Court in the place where the residence of the losing party or the property of the losing party is located for enforcement of the award.

（2）If the residence or the properties of the losing party is located within the territory of China, the other party may apply to the local District People's Court in the place where the residence of the losing party or the property of the losing party is located for enforcement of the domestic arbitral award.

2. If the residence of the losing party or the property of the losing party is located outside China, and the country in which the residence or the property of the losing party is located has already acceded to the New York Convention, the other party may apply to the competent court in that country for enforcement in accordance with the New York Convention. 

3. “Report in advance” system to Revoke an Award.

Supreme Court of China approved/enacted <Notify of Related Matter about how to handle   the Foreign Arbitration of Revoke an Arbitral Award> in 1989,April.

In this document set up “Report in advance” system for Revoke an Award.

The main content is :If one losing party apply to cancel an award, and the 

competent court want to support the losing party, should submit a view of investigation to the higher level court(high court) in 30 days since that accepted the case. And

If the high court still agree to cancel the award, should submit an opinion of examination to the Supreme Court of China in 15 days since that received the report from lower court (intermediate court).

The cancel decision shouldn’t  made before they get the replay of support from 

Supreme Court of China.

That is to say, any cases about revoke of foreign arbitration award decided by the Supreme Court of China.

In fact, there is special system “3 level 3 litigation” for deal with the revoke of foreign arbitration award.

The goal not only very careful of the revoke of foreign arbitration award but also conform/defend/uphold the effective of award.

VII.  conclusion: moving toward world standards. 

Even though, the developing of China arbitration is very complicated/tortuous/winding, but the road of  China arbitration has followed all along the nature of nationalism .  nationalization  is only in name, common regulations are the real/practical fruits.

So, as a foreign investor deal with argument in China , the solution is to choose arbitration to the China International Economic and Trade Arbitration Commission.
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