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1. Section 1 of the Sherman Act 

 

The most important statute that provide basis for antitrust law in the United States is 

Sherman Act enacted in 1890.
1
 In prohibits certain conduct by two or more persons, according to 

its Section 1 and certain unilateral actions, according to its Section 2. These basic prohibitions 

are mostly undefined, because it was left to the courts to fill the blanks in the statute and to 

define standards under which conduct will be assessed.
2
 Senator Sherman have said that: 

 “all that we, as lawmakers, can do is to declare general principles”.
3
  

                                                 
1
 15 U.S.C. § 1-7. The Sherman Act – an Act to protect trade and commerce against unlawful restraint and 

monopolies. 
2
 D.J.Smythe, The Supreme Court and the Trusts: Antitrust and the Foundations of Modern American Business 

Regulation from Knight to Swift, University of California Davis Law Review, 2005, Vol. 39, p. 133, 139. 
3
 W. Letwin, Law and economic policy in America. The evolution of the Sherman Antitrust Act, Phoenix 1981, p. 

95. 
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According to Section 1 of the Sherman Act: “every contract, combination in the form of 

trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or 

with foreign nations, is declared to be illegal.”
4
 Besides criminal enforcement, violations of 

above prohibition may result in civil or criminal action brought by U.S. attorneys
5
 and civil 

actions brought by private parties.
6
 Private actions often happen because statute authorizes 

injured party to receive treble damages.
7
 These treble damages’ purpose is to make sure that 

antitrust laws are enforced by giving incentive to private parties to fight violations of that law.
8
 

There are three conditions that must be fulfilled in order to establish a claim under 

Section 1 of the Sherman Act: (1) there must be a contract, combination or conspiracy; (2) 

agreement must unreasonably restrain trade under either per se rule or under rule of reason 

analysis; (3) restraint must affect interstate commerce.
9
   

To establish cause of action under Section 1 it is crucial to find whether conduct  

“stem[s] from independent decision or from an agreement, tacit or express”.
10

 

 Therefore, one of the most, if not the most important inquiry into the anticompetitive 

conduct is whether that conduct is a result of unilateral behavior or concerted action, because 

only concerted actions are prohibited by Section 1 of the Sherman Act.
11

  

                                                 
4
 15 U.S.C.A. § 1. Violation of this section is deemed a felony punishable by fine not exceeding $100 million for 

corporation and $1 million for other person and/or imprisonment not exceeding 10 years. Section 15 U.S.C.A. § 

3571 (d) permits fine, which may exceed above values, and which would be calculated as twice the value of gains or 

twice the value of the loss resulting from that offence. 
5
 15 U.S.C.A. § 4. 

6
 15.U.S.C.A. § 15 and § 26. 

7
 15 U.S.C.A. § 15. 

8
 Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 130-31 (1969). 

9
 Bhan v. NME Hospitals, Inc., 929 F.2d 1404, 1410 (9th Cir.). 

10
 Starr v. Sony BMG Music Entm't, 592 F.3d 314, 321 (2d Cir. 2010); Theatre Enters., Inc. v. Paramount Film 

Distrib. Corp., 346 U.S. 537, 540, 74 S.Ct. 257, 98 L.Ed. 273 (1954). 
11

 Unilateral acts may be prohibited by Section 2 of the Sherman Act – 15 U.S.C.A. § 2. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132989&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Folder*cid.a455922b67f347de907d0d6edcdc6ab4*oc.DocLink%29#co_pp_sp_780_130
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991060029&pubNum=350&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_350_1410
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954120587&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.e84c08a0a0bd45bfbbe58cc7a8b485f8*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954120587&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.e84c08a0a0bd45bfbbe58cc7a8b485f8*oc.Keycite)
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1.1. Per se and Rule of Reason Analysis 

 

 Very early in the history of Section 1 application, U.S. Supreme Court noted that if 

statutory language will be interpreted literally, almost all concerted action would be illegal, 

because most of them have some anticompetitive effects.
12

 Therefore, only “unreasonable” 

restraints are prohibited, not all agreements between corporations and other persons.
13

 

Section 1 of the Sherman Act prohibits not all agreements made in restraint of trade, but 

only “unreasonable” restraints, which are result of concerned actions.
14

 For the application of 

Section 1 it is therefore crucial to make distinction between “per se” violations, which are 

inherently illegal and clearly anticompetitive (such as horizontal price fixing) and agreements 

that are analyzed according to more balanced “rule of reason”. Most of the agreements between 

companies fall into that second category and only small amount of them raise serious antitrust 

concerns.  

 Horizontal price fixing is a “per se” violation of the Section 1 of the Sherman Act and 

defendant cannot exclude his liability for this violation by presenting other procompetitive 

effects of this practice.
15

 It should be also noted that exchange of price information may be 

treated as horizontal price fixing, although usually this factor is not enough to prove “per se” 

violation of the Section 1.
16

 Mere signaling by one firm that it will not change prices for 

                                                 
12

 Board of Trade of City of Chicago v. U.S., 246 U.S. 231, 238, (1918). 
13

 Ibidem. 
14

 Standard Oil Co. of New Jersey v. U.S., 221 U.S. 1, (1911) . 
15

  F.T.C. v. Superior Court Trial Lawyers Ass'n, 493 U.S. 411, (1990). 
16

  U.S. v. U.S. Gypsum Co., 438 U.S. 422, (1978). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1918100403&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1911103501&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990023717&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139509&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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foreseeable future is also not enough to prove or even help prove existence of price fixing 

agreement because such dissemination may have economic benefits.
17

 

Price fixing is a “per se” violation of the Sherman Act, although in certain circumstances 

relevant market characteristics might influence legal analysis. In 1979 U.S. Supreme Court stated 

that: 

 “although the copyright laws confer no rights on copyright owners to fix prices among 

themselves or otherwise to violate the antitrust laws, we would not expect that any market 

arrangements reasonably necessary to effectuate the rights that are granted would be deemed a 

per se violation of the Sherman Act.”
18

  

Therefore, blanket license policy by ASCAP and BMI is not illegal price fixing under 

“per se” rule, because it is the reflection of the unique market situation - thousands of copyright 

owners and millions of compositions.
19

 

While horizontal price fixing is a “per se” violation of Section 1 of the Sherman Act, 

vertical price fixing (e.g. fixing minimal prices between producer and retailer) is analyzed 

according to the “rule of reason”
20

, although for almost 100 years vertical price fixing was also 

treated as a “per se” violation.
21

 

 

 

                                                 
17

 Williamson Oil Co. v. Phillip Morris USA, 346 F.3d 1305 (11
th

 Cir. 2003). 
18

 Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 19, 99 S. Ct. 1551, 1562, 60 L. Ed. 2d 1 (1979) 
19

 Ibidem. 
20

 Leegin Creative Leather Products, Inc. v. PSKS, Inc., 127 S. Ct. 2705, (U.S. 2007). 
21

 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012562227&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1911103220&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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1.2.  Role of Market Power Analysis in Section 1 Claims 

 

In “per se” violations of Section 1 plaintiff does not have to define accurately the relevant 

market and assess market power of defendants, because of the very nature of “per se” violations 

and their clear anticompetitive nature.
22

 Contrary, in the “rule of reason” analysis defining 

relevant market is an essential part of the complaint and failure to state or define relevant market 

precludes court form going further into the analysis of the relevant conduct.
23

  

Usually courts require plaintiffs in the “rule of reason” cases not only to define relevant 

market, but also defendants’ market power (their ability to raise prices or exclude competition).
24

 

That market power makes possible that defendant conduct could harm competition. This is a 

basic requirement, but in some instances a “quick look” approach to “rule of reason” may be 

appropriate, in which detailed market analysis is not required when the conduct has clear 

anticompetitive effects (it is still conduct different from the “per se” violations).
25

 

 

1.3. Conscious parallelism as violation of Section 1 of the Sherman Act 

 

Conscious parallelism, which is also called tacit collusion
26

 occurs in the oligopolistic 

industries.
27

 It was early defined as imitation of competitors’ actions with reasonably high 

                                                 
22

 Law v. National Collegiate Athletic Ass'n, 134 F.3d 1010, (10th Cir. 1998) 
23

 Apani Southwest, Inc. v. Coca-Cola Enterprises, Inc., 300 F.3d 620, 627, (5th Cir. 2002) 
24

  Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451, 481, (1992) 
25

 California Dental Ass'n v. F.T.C., 526 U.S. 756, (1999). 
26

 Tacit collusion is ter preferred by R.Posner, as an opposite to explicit collusion – R.Posner, Antitrust Law. Second 

Edition 2001, p. 52-53. 
27

 Reza Dibadj, Conscious Parallelism Revisited, 47 San Diego L. Rev. 589, 590 (2010). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998039009&pubNum=0000960&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002472167&pubNum=0000506&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_sp_506_627
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102832&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999127160&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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expectation of similar response.
28

 This phenomenon is subject to extensive economic research, 

which tries to explain it. Also, game theory may be helpful to understand why conscious 

parallelism occurs, but it is not very helpful in providing solution for that problem.
29

 In 

understanding conscious parallelism by game theory, Nash non-cooperative equilibrium is 

especially important. According to that equilibrium, it is reached by sets of players’ actions such 

that no player has an incentive to change his action in the light of actions taken by other 

players.
30

 

Donald F. Turner noted in 1962, that conscious parallelism is not, by itself an evidence of 

the agreement, unless there are additional facts that indicate interdependence between alleged 

conspirators.
31

 Parallel conduct may provide some circumstantial evidence, which usually alone 

does not suffice to establish that there had been a concerted action. This view had been adopted 

by courts, which held that mere parallel conduct may not be enough to establish existence of 

agreement for the purpose of Section 1, especially when the market has oligopolistic structure 

and similar pricing may be explained by serious of responses to competitors’ practices.
32

 It is not 

therefore enough to establish price fixing agreement by showing parallel conduct in the 

concentrated, oligopolistic market.
33

 

 

 

                                                 
28

 Conscious Parallelism-Fact or Fancy?, 3 Stan. L. Rev. 679, 680 (1951). 
29

 Reza Dibadj, Conscious Parallelism Revisited, 47 San Diego L. Rev. 589, 611 (2010). 
30

 Gregory J. Werden, Economic Evidence on the Existence of Collusion: Reconciling Antitrust Law with Oligopoly 

Theory, 71 Antitrust L.J. 719, 721 (2004). 
31

 Donald F. Turner, The Definition of Agreement Under the Sherman Act: Conscious Parallelism and Refusals to 

Deal, 75 Harv. L. Rev. 655, 658 (1962). 
32

  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, (U.S. 2007). 
33

 White v. R.M. Packer Co., Inc., 635 F.3d 571, 575-576, (1st Cir. 2011); Holmes and Mangiaracina, Antitrust Law 

Handbook § 2:6. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_sp_708_1964
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1.4. Standards for proving conscious parallelism as concerted action 

 

Richard Posner argued that without express agreement firms’ conduct on the market 

cannot create long-standing effects, even in the situation of oligopoly. Therefore, antitrust law 

should focus on fighting express agreements between competitors.
34

 Besides this view, the courts 

have struggled to define situations when conscious parallelism could be treated as conspiracy 

under Section 1. 

Ninth Circuit have stated, that to find conspiracy it is not necessary to find an express 

agreement and it is sufficient that firms contemplated a concert of action and defendants conform 

to the agreement.
35

 Therefore parallel conduct may be sufficient to find an agreement. Some 

argue, that investigation into a concerted action should be focus on the role of communication
36

, 

because concerted action require communication among rivals for its existence.
37

 

In some cases there is express and direct evidence of concerted action between 

conspirators.
38

 In most cases nevertheless, plaintiff have to prove the existence of conspiracy 

through circumstantial evidence such as suspicious meetings held by competitors or parallel 

conduct.
39

 

Conspiracy does not have to be proven by direct evidence of agreement between firms. It 

may be proven by: (1) circumstantial evidence, (2) course of conduct, (3) entirely lawful acts, (4) 

                                                 
34

 Richard A Posner, Oligopoly and the Antitrust Laws: A Suggested Approach, 21 Stan. L. Rev. 1574 (1968). 
35

 Esco Corp. v. United States, 340 F.2d 1000, 1008 (9th Cir. 1965). 
36

 William H. Page, A Neo-Chicago Approach to Concerted Action, 78 Antitrust L.J. 173, 200 (2012) 
37

 William H. Page, Communication and Concerted Action, 38 Loy. U. Chi. L.J. 405 (2007) 
38

 U.S. v. Topco Associates, Inc., 405 U.S. 596, (1972). 
39

  In re Flat Glass Antitrust Litigation, 385 F.3d 350, (3d Cir. 2004). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0306328691&pubNum=1239&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Folder*cid.489458660fba4f558e57b7e0d056fff1*oc.UserEnteredCitation%29#co_pp_sp_1239_1598
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127097&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005185983&pubNum=0000506&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_sp_506_357
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parallel courses of conduct, (5) informal understanding or merely tacit agreement.
40

 U.S. 

Supreme Court has noted that: 

“It is not necessary to find an express agreement in order to find a conspiracy. It is 

enough that a concert of action is contemplated and that the defendants conformed to the 

arrangement”.
41

 

Antitrust law always have had problem with conscious parallelism and its legality, 

because Section 1 of the Sherman Act prohibits only express agreements or conspiracies among 

firms. Nevertheless, from the market and consumers point of view there could be no difference 

in outcome between express conspiracy and tacit collusion, because both may lead to 

anticompetitive prices. In economic literature it is argued that tacit collusion exist when there is: 

1) a transparent mechanism for coordinating outcome, 2) plausible amount of mutual 

understanding among firms.
42

 This coordination mechanism may take form of price leadership.
43

 

 

1.5. Role of the “Plus Factors” in establishing Conscious Parallelism 

 

To establish existence of tacit collusion by circumstantial evidence one must rely not on 

one factor, but usually on many facts that, taken as a whole, tend to exclude other, legitimate 

explanation.
44

 Courts have problems
45

 with determining which factor and in what circumstances 

                                                 
40

 American Tobacco Co. v. United States, 328 U.S. 781, 809-10 (1946) Daniel R. Shulman, Proof of Conspiracy in 

Antitrust Cases & the Oligopoly Problem, 4 Sedona Conf. J. 1, 3 (2003). 
41

 United States v. Paramount Pictures, Inc., 334 U.S. 131, 142 (1948). 
42

 J.E.Harrington, A Theory of Tacit Collusion, January 2012, available on: http://econ.jhu.edu/wp-

content/uploads/pdf/papers/wp588_harrington.pdf, p. 4. 
43

 Ibidem. 
44

 Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752, 764, (1984); Matsushita Elec. Indus. Co., Ltd. v. Zenith 

Radio Corp., 475 U.S. 574, (1986). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948118957&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Folder*cid.a455922b67f347de907d0d6edcdc6ab4*oc.DocLink%29#co_pp_sp_780_142
http://econ.jhu.edu/wp-content/uploads/pdf/papers/wp588_harrington.pdf
http://econ.jhu.edu/wp-content/uploads/pdf/papers/wp588_harrington.pdf
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984114016&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000870&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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raise to the level that they “tends to exclude the possibility of independent action” as Supreme 

Court determined in Monsanto.
46

 

Additional evidence may come through evidence of secretly held meeting, simultaneous 

decisions or economically irrational behavior.
47

 These “plus factors” are necessary in the absence 

of direct evidence of collusion (“smoking gun”). The term “plus factors” had been used very 

early before the context of conscious parallelism.
48

 

One of the plus factors may be a conspirational motivation and acting against self-

interest
49

. A firm may act against its self-interest when it fails to reduce market price in order to 

expand market share. Also, poor economic performance have been treated as plus factor when 

major cigarette firms increased prices during the period of declining demand in the time of Great 

Depression.
50

 

Among other plus factor there are is also exchange of information between competitors, 

although it should be noted that, exchange of information between competitors, in itself, even if 

it concerns prices, may facilitate rational decision making
51

, and it should be analyzed according 

to the “rule of reason”.
52

 Nevertheless it may be important factor in establishing conscious 

parallelism. When competitors use in their contracts similar price protection provisions, such as 

                                                                                                                                                             
45

 Daniel R. Shulman, Proof of Conspiracy in Antitrust Cases & the Oligopoly Problem, 4 Sedona Conf. J. 1, 11 

(2003). 
46

 Monsanto Co. v. Spray-Right Serv. Corp., 465 U.S. 752 (1984) 
47

  American Tobacco Co. v. U.S., 328 U.S. 781, 810, (1946). 
48

 C-O-Two Fire Equip. Co. v. United States, 197 F.2d 489, 493 (9th Cir. 1952) 
49

 Venzie Corp. v. United States Mineral Prods. Co, 521 F.2d 1309 (3d Cir. 1975).  
50

 American Tabacco Co. v. United States, 328 U.S. 781, 805 (1946) 
51

 L.A.Sullivan, W.S.Grimes, The Law of Antitrust: An Integrated Handbook. Second Edition, Thomson West 2006, 

p. 268 
52

 United States v. United States Gypsum Co., 438 U.S. 422, 441 (1978) 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984114016&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Folder*cid.a455922b67f347de907d0d6edcdc6ab4*oc.DocLink%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946112661&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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most-favored-buyer clause (MFB), according to which buyer will be charged no more than other 

most favored buyer
53

, it may be also important factor in establishing existence of tacit collusion. 

Legal analysis of alleged illegal conduct, which is based on “plus factors” is very difficult 

and it is hard to predict whether factors present in the case would convince the court. This is 

especially a case because there is no definite list of these “plus factors”. Daniel. R. Shulman 

enlist 18 of the most common “plus factors” that can be used to prove concerted action
54

, but 

even this long list is not exclusive. According to the current courts interpretation of Sherman 

Act, these “plus factors” shall not only tend to prove that conspiracy is more likely to exist than 

not, but also they have to prove that independent action is not likely. 

 This make conscious parallelism difficult area of Section 1 litigation, but nevertheless it 

is worth discussing whether record companies conduct, especially concerning classical music 

distribution, could be explained by conscious parallelism.  

 

2. Classical Music Distribution and Conscious Parallelism 

 

2.1. Characteristics of Classical Music Distribution 

 

Classical music and its distribution have certain specific features and at least some of 

them seem to be intrinsic, while some of them may be an effect of traditional notion that the 

                                                 
53

 P.E.Areeda, H.Hovenkamp, Antitrust Law. An Analysis of Antitrust Principles and Their Application. Vol. VI 

Third Edition, Wolters Kluwer 2010, p. 284 
54

 Daniel R. Shulman, Proof of Conspiracy in Antitrust Cases & the Oligopoly Problem, 4 Sedona Conf. J. 1, 12 

(2003). 
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demand for classical music is, and will be always, much lower than demand for the popular 

music.  

Classical music composers did not receive big recognition in their lifetimes and they 

became famous, sometimes many years after their death.
55

 Also, different from the popular 

music, in classical music, compositions are almost never associated with particular performers.
56

 

  Leaving contemporary classical music aside, classical recordings are more 

“independent” than recordings of popular music. Popular music consist of two different subjects 

of copyright law – song (music composition) which is owned by of song writer or music 

publisher and sound recording which copyright is owned by record companies, transferred to 

them by music performers. Therefore, almost all popular music artists perform music that had 

been written by these artists or for these artists. Almost every popular music album is also an 

introduction new compositions to the public. Most popular artists perform new compositions, 

although there is also noticeable amount of covers of compositions to which artists can get 

access by compulsory license.  

 Classical artists on the other side perform music that have been mostly written many 

decades or centuries ago and which is in the public domain. Therefore, they do not have to wait 

until they will write new compositions in order to introduce new album and they can record even 

more than dozen albums per year. Popular music is concentrated on introducing new 

compositions, while classical music is concentrated on introducing new kinds of performances of 

compositions that are already known to the audience. While popular music audience is more 

                                                 
55

 Amanda Scales, Sola, Perduta, Abbandonata: Are the Copyright Act and Performing Rights Organizations Killing 

Classical Music?, 7 Vand. J. Ent. L. & Prac. 281 (2005) 
56

 Id., p. 283. 
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willing to buy new recordings and new compositions, classical music audience may be more 

willing to listen and to buy new performances of the compositions that they already have. Many 

new classical music consumers also buy sound recording of recognized artists, even if the 

recording was made many years or decades ago. These features of classical music may lead to 

counterintuitive conclusion that the supply and demand for classical music recordings might be, 

at least in some instances, greater that the demand for popular music. 

 Classical music recording are not so widely sold like some popular music. Typical 

classical album sells 5,000-10,000 copies worldwide, and a really successful album could sell 

50,000 copies
57

, which is still much lower amount than amount sold by most famous popular 

music artists. Because of the smaller sales it is usually much harder for classical artists to get 

access to the record companies and usually the give small advances per album (5,000-10,000$, 

may be 15,000$-50,000$ for the most famous artists)
58

. For example, Deutsche Grammophon, 

which is the most famous classical music label, signs exclusive contracts for one or few albums 

only with the most famous artists, for example winners of world well known competitions or 

already established artists.  

In classical music distribution there are many potential artists who could make recordings 

but the access to the market through major labels is very difficult and they very often use minor, 

independent labels, from which most well-known is Naxos
59

. Hindered proliferation of classical 

music recordings seems to persist regardless of the fact that costs of making a recording have 

declined in recent times and record companies does not spend a lot or almost no money on 

promoting classical music, because they are concentrated on promoting popular music.  

                                                 
57

 Donald S. Passman, All You Need to Know about the Music Business, 8th ed. 2012, p. 408. 
58

 Id, p. 409. 
59

 http://www.naxos.com/labels/default.asp [Access 5/17/2013]. 

http://www.naxos.com/labels/default.asp
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2.2. Development of Digital Music Distribution 

 

 One of the big breakthroughs in the distribution of classical music (and all music) was the 

invention of MP3 files, which made possible for consumers to transfer these small files instead 

of using CDs.
60

 Fallowing change in music distribution was caused by Napster in 1999, who 

proved that, regardless of record companies wish to continue using old business model based on 

selling vinyl albums and CDs, there is strong demand for music distribution in the form of the 

digital files downloaded from the internet.
61

  

Digital music distribution by the internet in the MP3 format changed how music reaches 

consumers. It created not only easier access to music for consumers, but also created cacophony 

which makes, paradoxically harder for many artists to reach consumers, because they are more 

dependent on effective marketing services.
62

 It may be especially important for classical 

musicians because this kind of music is relatively less promoted than popular music and artists 

depend in this matter on the role of labels, which are also not very active in that role. 

Digital music distribution over the internet makes it difficult to ascertain whether offline 

substitutes should be included in the definition of the product market (is traditional music 

distribution substitute for internet music distribution).
63

 This issue is not very important in the 

analysis of “per se” violations of the Section 1 of the Sherman Act, so it does not require further 

development in this place. 

                                                 
60

 Matthew Fagin et. al., Beyond Napster: Using Antitrust Law to Advance and Enhance Online Music Distribution, 

8 B.U. J. Sci. & Tech. L. 451, 458 (2002). 
61

 Peter Jan Honigsberg, The Evolution and Revolution of Napster, 36 U.S.F. L. Rev. 473, 475 (2002) 
62

 The iTunes influence, part three: Art in the age of digital distribution, Engadget HD, May 1, 2013 – 

www.engadget.com. 
63
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2.3. Major Classical Music Record Companies and Labels 

 

 Between 1962 and 2004 there have been significant consolidation between many record 

companies and from many relatively small record companies the market had evolved to the state 

in which there were four major players who hold almost 90% of the market.
64

 Currently, there 

are three major record companies: Sony Music Entertainment (which merged with Bartelsmann 

Music Group), Warner Music Group and Universal Music Group (which merged with EMI 

without classical music labels
65

).  

Universal Music Group
66

 owns the market leader label in the classical music, established 

in 1898 – Deutsche Grammophon
67

, which impressing catalog contains many most respected 

performers of classical music, inter alia, mainly winners of music competitions.
68

 It also owns 

Decca Records label, which owns the biggest opera music catalog.
69

 Sony Music Entertainment 

label – Masterworks has also big catalog of classical music performances.
70

 Warner Music 

Group was not very active on the market of classical music recordings, but after Universal Music 

                                                 
64

 Donald E. Biderman [et al.], Law and Business of Entertainment Industries 5th ed. 2007, p. 706 
65
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66
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69
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Group merged with EMI, Warner gained access to the vast EMI Classics and Virgin Classics 

catalog.
71

 

It is hard to assess what exactly is the level of concentration of distribution market on 

which there are mainly above mention three big labels, because of the lack of detailed data. 

During the litigation in federal courts, major labels were considered to have together 80 percent
72

 

or even over 85 percent of the music distribution market.
73

 According to some industry research, 

after Universal Music Group merger with EMI, it will hold about 40% of the market, while Sony 

Music Entertainment will hold about 30% and Warner Music Group about 19% of the market.
74

 

Therefore, according to this market analysis three major labels have almost 90% of the market. 

Besides these major labels there are many other, independent record companies among which 

there is Naxos – largest independent classical label. Their market share is still not significant and 

they do not own catalogs containing the most recognizable and valuable artists. 

Exact Herfindahl-Hirschman Index  measurement (HHI) by which we can assess level of 

market concentration is therefore unavailable for music distribution market
75

, but it seems 

plausible to conclude that when we have three corporations holding in sum about 80%-90% of 

the market, this market is highly concentrated. This is only estimate and not in itself conclusive, 
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because any HHI based definition of oligopoly is nevertheless arbitrary and it does not capture 

other important features of the market.
76

  

Nevertheless, it is reasonable to conclude that noncompetitive pricing may exist, when 

four leading firms count for 50 to 80 percent of the market.
77

 Some authors note that even if 

there is no express collusion between labels, the result of oligopolistic market structure is that 

labels act collectively like a monopolist – maximize profits by suppressing supply and charging 

monopoly prices.
78

  

 

2.4. Classical Music Distribution and Existence of “Plus Factors” that 

could be a sign of conscious parallelism  

 

Although single record company, while representing various artists who transferred their 

rights, might not be viewed as organization facilitating price fixing (when it act on the music 

production market), when it acts on the lower level of the market (market for wholesale 

distribution) there should be no doubt that agreement among labels on how prices for retailers 

should be calculated should be assessed according to the “per se” prohibition of price fixing.  

In the classical music distribution two companies hold a very strong position: Universal 

Music Group and Sony Entertainment (Warner Music Group could be more active on that part of 

the market after EMI Classics and Virgin Classics will be transferred to it). 

                                                 
76
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Pricing for various classical music sound recording vary depending on the type of 

recording, but these prices are not lower than popular music, regardless of the smaller demand 

for such recording. In iTunes and Amazon sound recordings made by major labels cost almost 

always $0.99 for each piece of music, sometimes this price rises to $1,29.
79

 Price for the CDs 

may be even higher than the price for the popular music, especially in the case of Deutsche 

Grammophon label, which releases albums for more than $10 and sometimes for almost $20.
80

 

 Mere existence of the oligopolistic structure and similar pricing practices among major 

labels do not constitute enough evidence to conclude that there is conscious parallelism between 

major labels which is prohibited by Section 1 of the Sherman Act. It is therefore not enough that 

record companies have significant market power and there is high concentration on the level of 

wholesale music distribution on its supply side.
81

 To prove violation of antitrust law plaintiff 

have to show that there was actual agreement between companies or tacit collusion proven by 

additional plus factors. Market performance of these firms gives additional “plus factors” which 

make, nevertheless that conclusion plausible. 

 

2.4.1. Joint Ventures between Record Companies 

 

                                                 
79
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One of plus factors that may contain additional evidence in favor of the conclusion that 

major labels acted according to illegal tacit collusion, is fact of forming joint ventures by major 

record companies. When two independent entities organize a joint venture, they could violate 

Section 1 of the Sherman Act because agreement joins together two independent centers of 

decision-making.
82

 Department of Justice had found in the past violation of the Section 1 of the 

Sherman Act when joint venture was owned by the airlines communicated about changes to fare 

charges.
83

 

In December 2001 Major Labels formed MusicNet (formed by RealNetworks, AOL Time 

Warner, Bertelsmann AG, and the EMI Group) and Pressplay (Sony Music Entertainment and 

Universal Music Group) in order to sell music online but they refused to sell song below 2 $.
84

 In 

2002 all of the major online distributors licensed catalogues from labels and charged ninety-nine 

cents per burnable download.
85

  

MusicNet and Pressplay formed by major record companies may be viewed as an 

example showing that in order to provide consumers with appropriate music distribution system, 

labels have to interact, because consumers are better off if they can access easily all of the 

catalogs of labels without using five different services. Also, as the Judge Patel noted, 

representatives of labels while forming these joint ventures must necessarily meet and discuss 
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pricing and licensing, raising the specter of possible antitrust violations.
86

 On the other hand, 

these joint ventures may provide market with significant efficiency and other benefits.
87

 

Nevertheless this kind of behavior makes collusion more plausible. 

Due to the restrictions embedded into the offers of MusicNet and Pressplay (limited 

access to files and lack of transferability to portable music players) these services were not 

successful and they even found place among other worst tech products.
88

 

 

2.4.2. Using Most Favored Buyer Clauses  

 

By forming MusicNet and Pressplay labels used “most favored nations” (MFN) clause, 

by which each label would receive no less favorable terms than any other label
89

 (form of most 

favored buyer clauses). There is still pending putative class actions against labels and plaintiffs 

alleged that labels fixed prices by forming these two joint ventures
90

. These allegations against 

major labels are focused on the express collusion, not the conscious parallelism.  

One consequence of the lack of clear distinction between explicit collusion and conscious 

parallelism, which require “plus factors” which bring parallel conduct closer to agreement, may 

be difficulty in making proper pleading.
91

 As this article tries to show there may be stronger 
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basis for antitrust litigation against major record companies based on conscious parallelism and 

not on the express collusion, which may be harder to prove. 

In this antitrust litigation against major music record companies U.S. Court of Appeals 

held that other circumstances such as wide application of “most favorite nation” clause with 

wholesalers give enough context to parallel pricing and such actions may be further 

investigated.
92

 Mere parallel conduct will nevertheless not suffice to survive defendants’ motion 

for summary judgment and it will close door for plaintiffs to the pre-trial discovery.
93

  

It seems therefore plausible, that most favorite nation clause could be treated not only as 

circumstantial evidence of the express collusion, but as plus factor for finding conscious 

parallelism between labels conduct.  

 

2.4.3. Poor Market Performance and Acting Against Self-Interest  

 

In the High Fructose Corn Syrup, Judge Posner said that:  

“the existence of an agreement can be inferred on the economic evidence suggesting that 

the defendants were not in fact competing.”
94

 

Labels reluctance to change of distribution model from selling CDs to selling mostly 

internet digital files was understandable in the beginning, because they knew what profits they 

receive from selling CDs while gains from selling digital music over internet and impact of this 
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new model on selling CDs was an substantial uncertainty.
95

 That kind uncertainty may lead to 

coordinated or at least imitated actions such as forming MusicNet and Pressplay. Unsuccessful 

actions by record companies to face the new reality for more than 10 years may call for the 

conclusion, that their costs will remain high and they will be less and less competitive.
96

 

 It may be a strong argument for new artists and performers, which could try to avoid 

record companies as “gatekeepers” to consumers and success. In classical music the situation 

may be a little different, because three major record companies have enormous catalogs of most 

valuable classical music performances and it seems not likely that they will cease to be 

gatekeepers for the access to these sound recordings, of which most of classic music consumers 

are very concerned about.  

Some of the old sound recordings had been made before 1/1/1978, when 1976 Copyright 

Act came into force, so they may be in the public domain. Nevertheless record companies own 

rights to many later made and valuable sound recordings. In practice it is common that record 

companies insist on perpetual, worldwide ownership of sound recordings made under the 

agreement with and artist.
97

 In the effect even if new models of distribution will emerge, record 

companies will own for many decades rights to sound recordings made under 1976 Copyright 

Act, such as most valuable Deutsche Grammophon recordings. 

Collusion may be also an effect of uncertainty and pricing of classical music over the 

internet may be viewed as poor market performance or even acting against self-interest by the 

record companies. 
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Demand for music is very difficult to quantify, especially if we are talking about specific 

artists and various kinds of music for which the demand can change very rapidly or appear 

suddenly after many years. This fact could be a premise for the conclusion that diverse choice 

and flexible use are very important for the consumers of digital music.
98

 Record companies 

market behavior enables some conclusions.  

Internet music distribution market is growing rapidly. From 2003 to 2008 the cumulative 

number of music downloads grew from 25 million to over six billion downloads worldwide.
99

 

While the market is moving toward digital consumption, sales of physical media like CDs are 

getting marginalized.
100

 According to market research performed by Recording Industry 

Association of America in years 2011-2012 revenue form the shipped CDs dropped 18,3%, 

while revenue for the downloaded singles have risen 6,7% and for downloaded albums risen 

12,5%.
101

 

Demand for classical music recordings is traditionally viewed as much lower that the 

demand for popular music, but it may not always be accurate and growth of internet distribution 

may serve not only popular but also classical sound recordings. In 2005 BBC released Beethoven 

symphonies recordings on its website for free and they have been downloaded 1.4 million times 

in a very short period of time.
102

  

Demand for classical music is hard to define when we consider some histories about 

specific compositions and recordings. H.M.Gorecki III Symphony has been composed in 1976 
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and first recordings remained known to very small audience interested with contemporary 

classical music. Surprisingly when the recording of this composition was released in 1992 on the 

CD (performed by London Sinfonietta and Dawn Upshaw), without any promotion, it achieved 

unprecedented success and was sold more 1,000,000 copies worldwide.
103

 

  In 2003 Rhapsody, one of internet music retailers varied prices for the same music and it 

turned out that they sold three times as many of the 49¢ tracks as the 99¢ tracks, which proves 

that in the situation of almost no marginal costs, retailers and labels revenues could be much 

bigger.104 Similarly behavior may by eMusic, which sold music from independent distributors 

for 25 ¢ per song or 10$ per 40 songs
105

 proves that pricing music files distributed over the 

internet could be lower, while major labels for many years does not seem to even see the 

possibility of lowering the prices. 

According to some industry executives, selling songs for 99 cents will give record 

companies the same profit as they had received from the sales of CDs.
106

 According to the 

constant decline of CDs sold and rapidly growing internet distribution and its further potential, 

same pricing for the songs, regardless of the demand for them, means that retailers and labels are 

“leaving money on the table”.
107

 

Price for classical music recording distributed through internet should also reflect 

different demand for various types of music files. Audiophiles might be more willing to pay 

higher price for lossless digital music file, because they will more probably listen to it at high-
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end equipment.
108

 This kind of pricing can be seen in Deutsche Grammophon practice, by which 

it sells on its website digital files in loseless FLAC format with higher price ($1,29) than MP3 

format ($0.99) for the same albums.
109

 Nevertheless it does not change the basic level of pricing 

by major labels and only introduces possibility of higher pricing. 

Pricing practices of major labels are not enough to conclude that there is express price-

fixing between them, but they may be treated as additional plus factor in the analysis of the 

existence of conscious parallelism. Failure to adjust to the changed reality and persisting putting 

emphasis on the relatively high prices for classical music recordings gets more context when one 

realize, that for many years major labels have done nothing to vary their prices, while other 

independent labels have offered discounts and lowered their prices. Major labels only adjust their 

prices up, never down, which contributed to the failure of MusicNet and Pressplay. Instead of 

gaining advantage on the new market, record companies depend now on internet music 

distribution by such intermediaries as Apple and Amazon.  

Adherence to the old distribution model is maybe not the best choice for record 

companies and consumers but it makes sense only when major companies know, that no major 

label will deviate from the old model. Therefore, it could be argued, that their behavior would be 

against self-interest if they would not depend on the conscious parallelism. 

 

2.3.4. Previous Infringement of Antitrust Laws 
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Record companies have gained experience in antitrust proceedings before antitrust 

agencies, which may be treated as other plus factor in favor of the conclusion that they act 

according to tacit collusion. In 2000 five (then) major labels settled with Federal Trade 

Commission (FTC) complaint alleging that Minimum Advertised Price policies violated Section 

5 of the FTC act, inter alia, by facilitating the collusion among distributors.
110

 In 2003 

Department of Justice closed investigation into digital music without finding any anticompetitive 

conduct.
111

 Although not conclusive, fact of former violation of antitrust law and former 

cooperation between record companies may be treated as additional plus factor for proving 

conscious parallelism in violation of Section 1 of Sherman Act. 

 

3. Conclusion 

 

 Oligopolistic market structure of classical music distribution and role of major labels may 

be still viewed as a threat to the further development of music distribution over the internet. It 

may be more important in classical then in popular music, because of the big role of already 

recorded performances by the great classical musicians, which many times sell better than new 

performances. Three major record companies hold extensive catalogs of classical music and it 

does not seem to change.  

Some authors, while accepting the fact that Congress intervention to promote digital 

music distribution is unlikely, say that antitrust authorities may provide limits to expanding 
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copyright protections, which will help to develop new distribution models.
112

 Compulsory 

licensing for online music distribution
113

 does not necessarily seems like the best solution to the 

problems in the development of the classical music distribution. 

It seem that it will be better if antitrust law enforcement should focus on fighting 

violations of Section 1 of the Sherman Act. While government agencies put particular emphasis 

on proving existence of “contract” or “conspiracy” about which Section 1 expressly states, it is 

important to remember that conscious parallelism also violates that provision.  

Music distribution market has oligopolistic structure and there are many plus factors that 

make plausible conclusion that between major labels exist tacit collusion. Three major record 

companies have formed joined ventures in the past, used most favored buyer clauses and had 

violated antitrust law in the past. More importantly, their market performance does not seems to 

serve further development of digital music distribution and it could be regarded as acting against 

self-interest if they did not depend on the actions of other major labels.  

Conscious parallelism does not always constitute a violation of antitrust law, because 

plaintiff not only have to prove additional plus factors but also show that market behavior in the 

oligopolistic market is not an effect of independent action. Although this standard is not clear 

enough and difficult to apply in practice, it may be argued that major record companies violated 

Section 1 of the Sherman Act by conscious parallelism, which is in this case a concerted action.  
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Finding that violation could break behavior pattern and strong interdependence of major 

record companies. In that oligopolistic market pricing for classical music seems far from 

competitive. Because major record companies hold enormous catalogs of classical music and 

they own copyright to recordings that were made under 1976 Copyright Act, lack of antitrust 

enforcement will contribute to the fact that digital music distribution will be hindered by record 

companies for many further years in order to keep the old distribution model unchanged as long 

as it is possible. 

 


