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I. INTRODUCTION 

Reality Television by definition is unscripted programming that employs “real” people and 

not professional actors to portray themselves while the cameras record their every move.
1
 Reality 

TV does not employ writers the way sitcoms or other television programming may, but rather 

depends greatly on the show producers and editors to record footage of real events or situations 

and reduce hundreds of hours of footage into half-hour to one-hour long shows.
2
 The programs 

tend to portray social or moral dilemmas in terms of emotions, and it is the focus on emotions 

that acts as the key support for its credibility.
3
 Reality TV focuses more on the way an individual 

(the reality TV star) reacts to an event and less on the particular event itself.
4
 It is because of its 

subjective, personalized focus that reality TV establishes a personalized connection between the 

star and the audience. With its low production costs and power of making a no-name person a 

celebrity, Reality TV has grown expeditiously to be a multi-billion dollar industry.  

Reality TV’s increasing popularity and unique style poses serious questions and concerns 

regarding party ownership rights over the characters portrayed in reality shows. The following 

analysis provides: (1) an illustration of a Reality TV star’s attempt to exercise ownership rights 

to her Reality TV Character; (2) a review of the requisite burdens of proof in character 

ownership cases pursuant to Copyright Law, and its application to Reality TV characters in 

particular; and (3) the protections provided to celebrities pursuant to the statutory and common 

law Right of Publicity doctrine and its application to Reality TV characters. The question 

addressed is whether a person or entity may assert ownership rights to a Reality TV character, 

                                                        
1
 Winifred Fordham Metz, How Reality TV Works, HOW STUFF WORKS (Dec. 7, 2007), 

http://electronics.howstuffworks.com/reality-tv.htm. 
2
 See id. 

3
 Beth Seaton, Reality Programming, THE MUSEUM BROADCAST COMM. (last visited April 26, 2012), 

http://www.museum.tv/eotvsection.php?entrycode=realityprogr. 
4
 See id. 
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like Kim Kardashian, pursuant to Copyright law and; furthermore, what protections the Right of 

Publicity provide reality TV celebrities? 

II. REALITY TV ILLUSTRATION: KIM KARDASHIAN V. THE GAP 

In 2011 the clothing retailer, Old Navy, aired a television advertisement using a model by 

the name of Melissa Molinaro.
5
 Melissa is a model with long brown hair and brown eyes.

6
 After 

Old Navy aired the commercial, Reality TV star Kim Kardashian through her attorneys sued Old 

Navy parent company The Gap for violating her “intellectual property rights”.
7
 Kardashian’s 

counsel states that the model (Melissa Molinaro) used in the Old Navy commercial invokes 

Kardashian’s look, style, identity and persona; thereby creating confusion in the market as to 

products endorsed by Kim Kardashian.
8
 Kardashian holds ownership stakes on several other 

retailers, and alleges that the use of a Kim Kardashian look-alike constitutes an infringement on 

her right of publicity as an established celebrity.
9
 Kim Kardashian is seeking an unspecified 

amount in compensatory and punitive damages from Defendant, The Gap for using a model who, 

like Kim Kardashian, has long brown hair and brown eyes.
10

   

The Keeping Up With The Kardashians Reality TV show first aired on E! Television 

Network on October 2007.
11

 Immediately following the successes of the reality show, some of 

the show participants, including Kim Kardashian, recorded show spin-offs, secured endorsement 

                                                        
5
 Mike Krumboltz, Prepare For the Fight: The Gap vs. Kim Kardashian, YAHOO! TV NEWS (Jan. 17, 2012, 3:39 

PM), http://tv.yahoo.com/news/prepare-for-the-fight--the-gap-vs--kim-kardashian.html. 
6
 See id. 

7
 Steve Hargreaves, Kim Kardashian Sues Gap Over Look-Alike Model, CNN MONEY (July 20, 2011, 6:52 PM), 

http://money.cnn.com/2011/07/20/news/companies/kardashian_gap/index.htm. 
8
 Id. 

9
 Id. 

10
 Id. 

11
 Keeping Up With The Kardashians, WIKIPEDIA (last visited May 1, 2012), 

http://en.wikipedia.org/wiki/Keeping_Up_with_the_Kardashians#Spin-offs. 
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deals, and launched clothing and perfume lines.
12

 Keeping Up With The Kardashians 

undoubtedly established Kim as a celebrity. It is Kim Kardashian, the Reality TV character, who 

secured endorsement deals and TV show spin-offs. It is the person Kim portrays on the Reality 

show who audiences pay to watch. Keeping Up With The Kardashians played an important role 

to establish Kardashian as a celebrity; therefore, an important legal question in this case is 

whether Kim may assert ownership rights to her Reality TV Character?   Pursuant to the 

following analysis, she may not. 

III. REALITY TV CHARACTER DEFINED 

a. The Elements of Character 

Character is the aggregate of features and traits that form the individual nature of a 

person.
13

 Elements that form character include individuals’ physical appearance, their 

background and personality, the words they use and the actions they take.
14

 Furthermore, how 

individuals engage in relationships with others as well as how they react to conflict and change 

form integral elements of character.
15

  

In the entertainment industry, a character may be the personality or part an actor recreates 

onscreen,
16

 or animated creations appearing in films and/or magazines
17

.  A character may also 

be one of the persons in a drama or novel. 
18

 Considering the many elements that form a 

character as well as the multiple parties involved in the creation of characters on television 

(whether fictional or “real”), the question managers, agents and attorneys become increasingly 

                                                        
12

Id. 
13

 Dictionary.com, http://dictionary.reference.com/browse/character (last visited April 2, 2012). 
14

 Msansbach, 8 Elements of Character, Inside the Classroom Door (January 26th, 2006), 

http://msansbach.edublogs.org/the-study-of-english/8-elements-of-character/. 
15

 Id. 
16

 Merriam-Webster, Inc., http://www.merriam-webster.com/dictionary/character (last visited April 15, 2012) at 

7(c). 
17

 See Walker v. Viacom Int'l, Inc., 2008 WL2050964 1, 1-9 (N.D. Cal. 2008). 
18

 Merriam-Webster, Inc., http://www.merriam-webster.com/dictionary/character (last visited April 15, 2012) at 

7(b). 
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concerned with is whether a person or entity may assert ownership rights on a television 

character?  

b. The Distinction Between a Reality TV Star’s Actual Versus Portrayed Character. 

Reality TV characters undergo three stages of character development. The first stage is the 

actual character. The actual character of a Reality TV star is the result of the Reality star’s 

character elements, such as the person’s physical and behavioral traits. The second stage of 

character development is the transition from actual to portrayed character. When an individual 

chooses to appear on television, the individual may modify their physical and behavioral traits in 

an effort to portray him/herself in a certain way to television viewers. Reality TV shows add one 

additional and very significant stage to character development; the power of show-producers to 

control the portrayal of a Reality TV character. The portrayed character is the result of the 

Reality TV star’s actual character combined with producer-controlled storylines and edits. For 

the purpose of this analysis, understanding the complexities of character is not as crucial as 

understanding that there is an important distinction between an individual’s actual character and 

their portrayed character on a Reality TV show. Reality TV show producers record hundreds of 

hours of footage and perform extensive editing in order to condense all of the material into one, 

typically four to six month-long, season of single one-hour episodes.
19

 With all of the editing 

producers perform there is undoubtedly great power to control the portrayal of a Reality TV 

character, especially when both context and the passage of time can be easily distorted.
20

  

 The power of show producers and Reality TV stars to jointly control the portrayal of 

characters on Reality TV shows; however, may not suffice to establish their respective 

ownership of a Reality TV character. In order to determine whether Reality TV stars and/or 

                                                        
19

 Joel Michael Ugolini, So You Want to Create the Next Survivor: What Legal Issues Networks Should Consider 

Before Producing a Reality Television Program, 4 Va.Sports & Ent.L.J. 68, 73 (2004). 
20

 Id. 
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producers own a Reality TV character, it is important to determine whether Reality TV 

characters are copyrightable.  Copyright law provides the legal framework necessary to establish 

character ownership. The following analysis provides: an overview of the elements to a 

copyrightable character; an application of copyrights law to Reality TV characters; and an 

overview of the protections provided to Reality TV stars under the statutory and common law 

Right of Publicity doctrine. 

IV. CHARACTER OWNERSHIP PURSUANT TO COPYRIGHT LAW 

The purpose of Copyright law is to provide individuals a financial incentive to create new 

products by protecting original expression.
21

 In order to ensure that the original creators are 

protected, Copyrights “vest in the author or authors of the first work.”
22

 In the case of work 

performed under an employer-employee relationship, the “employer or other person for whom 

the work was prepared is considered the author for purposes [of copyright protections], and, 

unless the parties have expressly agreed otherwise in a written instrument signed by [both], [the 

employer] owns all of the rights comprised in the copyright.”
23

  In order to establish a prima 

facie case for copyright infringement, a Plaintiff must first prove ownership of a valid 

copyright.
24

 Once a Plaintiff provides sufficient evidence to establish ownership of a 

copyrightable expression, the Plaintiff must then prove that the Defendant copied constituent 

elements of the original copyrightable work.
25

 

 

 

                                                        
21

 Salinger v. Colting, 607 F.3d 68, 82 (2nd Cir. 2010). 
22

 See Rowling v. RDR Books, 575 F.Supp.2d 513, 533 (S.D. NY 2008) 
23

 17 U.S.C. §201(b)(West 1978). 
24

 Rowling, 575 F.Supp.2d at 533. 
25

 Id. 
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a. A Plaintiff May Prove a Valid Copyright to the Character by Meeting One of Two 

Standards. 

In order to establish a prima facie case for copyright infringement, a “plaintiff must first 

prove ownership of a valid copyright.”
26

 Copyrights to a character; however, are not readily 

obtainable unless the right to the character is asserted vis-à-vis a valid copyright. A plaintiff who 

possesses valid copyrights in a motion picture series may obtain copyright protections for the 

characters that are most significant thereby constituting original expression.
27

 Courts have 

utilized two distinct tests to determine whether a character is copyrightable: the “sufficiently 

distinctive character”
28

 test and the more stringent “story being told”
29

 test.  

i. A Character May be Copyrightable if the Character is Sufficiently 

Distinctive So as to Constitute an Original Expression. 

When movies or cartoons are copyrighted, for example, a component of the copyright 

protection may extend to a character so long as the character is sufficiently distinctive.
30

 When 

determining what constitutes sufficient distinctiveness, courts look to a combination of 

characteristics that make a character distinct, including the character’s physical traits, speech 

(pitch, tone, language, etc.), movement, demeanor, and other personality traits.
31

 Physical traits 

alone are insufficient to make a character copyrightable, unless the character possesses physical 

traits that are consistent and widely identifiable.
32

 Cartoon characters, for example, can more 

readily meet the physical consistency requirement when their color, shape and clothing remain 

                                                        
26

 Rowling, 575 F.Supp.2d at 533 (quoting Feist Publ'n, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 361 (1991)). 
27

 Metro-Goldwyn-Mayer Inc. v. Am. Honda Motor Co., Inc., 900 F.Supp.1287, 1293 (C.D. Cal. 1995).  
28

 Id at 1296. 
29

 Id at 1295. 
30

 Warner Bros. Entm't, Inc. v. X One X Prod., 644 F.3d 584, 597 (8th Cir. 2011). 
31

 Id at 598. 
32

 Rice v. Fox Broad. Co., 330 F.3d 1170, 1175 (9th Cir. 2003). 
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the same throughout.
33

 When the physical traits of a character are poorly defined or when minor 

changes are made to the physical traits, the character may not be copyrightable based solely on 

its physical characteristics.
34

  

When a production company placed images of film characters from the movies Gone 

with the Wind and the Wizard of Oz on lunch boxes, playing cards, T-shirts and other products 

Warner Brothers Entertainment sued claiming Copyrights infringement.
35

 The court held that the 

film characters were not copyrightable based solely on their physical traits because there was 

nothing consistent and distinctive about the images of the actors alone.
36

 The court granted the 

production company permission to use images of the film characters in any products because an 

image of a character alone was not subject to copyrights protection.
37

 Changes in makeup, 

costume, and hair constitute modifications sufficient to forfeit any copyrights to the film 

characters based solely on physical traits. 
38

  

The production company in this case, however, also created products that juxtaposed 

famous phrases from the films along with the images of the actors.
39

  According to the Court, use 

of the images of the actors alone did not violate the valid film copyrights but the juxtaposition of 

phrases with images did constitute a copyrights infringement.
40

 The court explained further by 

stating that “a T-shirt printed with the phrase ‘There’s no place like home’ along with the same 

image of Judy Garland as Dorothy [constitutes] a new work that evokes the film character of 

Dorothy [in a way that the picture of Judy Garland alone does not].”
41

 Essentially, creating a 

                                                        
33

 Warner Bros. Entm't Inc., 644 F.3d at 599. 
34

 Walker, 2008 WL2050964 at 5-6. 
35

 Warner Bros. Entm't Inc., 644 F.3d at 600. 
36

 Id at 600-601. 
37

 Id. 
38

 Id at 601. 
39

 Id at 603. 
40

 Id at 603. 
41

 Id at 603. 
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work with the face of an actor alone does not constitute a copyright infringement because an 

actor’s physical appearance is not copyrightable in the way an animated cartoon may be.
42

 When 

works display increments of expression of the film characters beyond the pictures of the actors in 

costume; however, if the increments copy original elements from the corresponding film, such 

copying may constitute a violation of a valid copyright.
43

 In this case, Judy Garland alone 

dressed in a Dorothy costume was not a copyrightable expression; however, when the famous 

film phrase was juxtaposed with the image, the two combined invoked the film character, 

thereby constituting a copyrightable expression worthy of protection.
44

 

ii. For a Character to be Copyrightable, It Must Constitute The Story Being 

Told. 

A more stringent test used by courts to determine whether a character is copyrightable  

examines whether the character constitutes  “the story being told.”
45

 Essentially, “if the character 

is only the chessman in the game of telling the story he is not within the area of the protection 

afforded by copyright.”
46

  

In Metro-Goldwyn-Mayer, Inc. v. American Honda Motor Co., Inc.,
47

 a motion picture 

studio sued Honda motors and their advertising company alleging that Defendants’ television 

advertisement “infringed on Plaintiffs’ copyrights in the James Bond character as expressed and 

delineated in the films.”
48

 Specifically, the plaintiffs alleged that the male protagonist in 

Defendants’ television commercial possessed the unique characteristic traits of Plaintiffs’ James 

                                                        
42

 See Id at 600. 
43

 Id at 602. 
44

 See id. 
45

 Metro-Goldwyn-Mayer Inc. v. Am. Honda Motor Co., Inc., 900 F.Supp.1287, 1205 (C.D. Cal. 1995).  
46

 Id (quoting Warner Bros., 216 F.2d at 950). 
47

 Metro-Goldwyn-Mayer Inc., 900 F.Supp. at 1293. 
48

 Id at 1293. 
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Bond character as developed in the course of sixteen films.
49

 In this case, the court held that 

Plaintiffs’ James Bond character was sufficiently developed over time in Plaintiffs’ sixteen films 

that it constituted “the story being told” and was therefore copyrightable.
50

 The fact that many 

different actors played Bond throughout the sixteen films, the court noted, “is a testament to the 

fact that Bond is a unique character whose specific qualities remain constant despite the change 

in actors.”
51

 The Court provided that James Bond as a character was a copyrightable portion of 

the films because “a James Bond film without James Bond [the character, and hero audiences go 

to watch] is not a James Bond film.”
52

 Lastly, in holding Defendants’ commercial as a violation 

of Plaintiffs’ copyrights to the James Bond character, the Court pointed to the substantial 

similarity in physical appearance and grace under pressure of the commercial protagonist to the 

James Bond character.
53

 

 When a character is “the story being told” if that character is extracted from the work, the 

work is substantially changed, showing further that the character alone constituted the original 

expression worthy of copyrights protection. The following analysis applies this legal framework 

to Reality TV characters. 

b. Reality TV Characters Do Not Constitute Copyrightable Expressions.  

Reality TV characters do not meet either the substantially distinctive test or the story 

being told test, and therefore do not constitute copyrightable expressions. In order to adequately 

meet the two-prong burden of proof,
 54

 a plaintiff must also prove that defendant’s work copies 

                                                        
49

 Id. 
50

 Id at 1296-1297. 
51

 Id at 1296. 
52

 Id. 
53

 Id. 
54

 In order for a Plaintiff to prove ownership of a valid Copyright, there are two principle ways to establish that the 

Defendant copied constituent elements of Plaintiff’s copyrightable work. “Direct evidence of copying is typically 

unavailable; therefore, the Plaintiff may demonstrate copying circumstantially by showing: (1) that the defendant 
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constituent elements of copyrightable work
55

; however, if a character is not copyrightable a 

Plaintiff may not assert ownership protections under copyright law.  

i. Reality TV Characters are not Sufficiently Distinctive to Constitute an 

Original Expression. 

Reality TV stars are not distinctive because their hairstyle, hair color, clothing (costume), 

and scenery change from one episode or season of a reality TV show to another. The constant 

changes in costume and scenery are sufficient to show that the Reality TV character is not 

sufficiently distinctive to constitute a copyrightable expression.
56

 In Walker v. Viacom 

International
57

, for example, the court held that the Plaintiff’s “Mr. Bob Spongee” character was 

not sufficiently distinctive to constitute a copyrightable work because it was not consistently 

depicted in the comic strip, sponge doll, and newspaper advertisement.
58

 The change in color and 

other physical traits were enough to prevent the plaintiff from asserting copyright protections on 

the character of “Bob Spongee” as a stand-alone character.
59

 Reality TV characters, like Kim 

Kardashian, are similar to the Bob Spongee character in the Walker case because they are subject 

to constant changes in physical appearance and scenery. The constant changes to character 

appearance and scenery prevent show producers and reality TV stars from successfully 

developing sufficiently distinctive characteristics that would constitute original copyrightable 

expressions. 

 

 

                                                                                                                                                                                   
had access to the plaintiff’s work, and (2) that the defendant’s work is substantially similar to the Plaintiff’s.” – 

Metro-Goldwyn-Mayer Inc., 900 F.Supp. at 1297 (quoting Shaw v. Lindheim, 919 F.2d 1353, 1356 (9th Cir. 1990)).   
55

 Rowling, 575 F.Supp.2d at 533. 
56

 See Walker, 2008 WL2050964 at 6.  
57

 Id at 1. 
58

 Id at 6. 
59

 Id. 
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ii. Reality TV Characters Do Not Constitute The Story Being Told. 

The other standard used to establish a copyrightable character is to show that the character 

constitutes the story being told.
60

 In order to meet this standard of proof, a reality TV star (or 

producer) seeking character ownership must prove that the character in question constitutes the 

story being told.  A show producer and or star would have to show how without that Reality TV 

character, the show cannot go on.  

It is most difficult to meet this more stringent standard because reality TV does not develop 

the characters, but rather focuses on specific situations and characters’ reactions thereto. Reality 

TV records individuals in their home, coffee shops, performing studios, parks, and other public 

and private settings in order to portray a story about individuals’ reaction to “real life” situations. 

Reality television, in accomplishing this objective, provides for both producers and reality stars 

to forfeit the ability to develop and build on well-established characters. Rather than invest time 

and resources to develop one particular character, like James Bond was developed over the 

course of sixteen films,
61

 reality television focuses on the individuals’ reactions to situations. The 

characters may change from one episode or season to another while the events remain the same. 

For example, on American Idol, one of reality TV’s most watched shows, individuals audition 

for the chance to be in a singing competition.
62

 Participants get one chance to become the 

“American Idol” and a new selection process is initiated every season.
63

 On American Idol, the 

“story being told” is not the story of Kelly Clarkson, Ruben Studdard, or any of the other Idol 

champions or contestants.
64

 Rather, the story is about America’s search for the next best singer.
65

 

                                                        
60

 See Metro-Goldwyn-Mayer Inc., 900 F.Supp. at 1295. 
61

 See id at 1296. 
62

 American Idol, WIKIPEDIA (last visited May 1, 2012), http://en.wikipedia.org/wiki/American_Idol. 
63

 Id. 
64

 See id. 
65

 See id. 
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Like on American Idol, reality TV shows in general are not based on the character(s); therefore, 

the reality TV characters are not the story being told.  

Reality TV characters do not constitute copyrightable expressions, and therefore may not 

be owned by either producers, networks, or the reality TV stars who portray the characters. 

Although copyright law does not provide Reality TV stars ownership to the characters they 

portray, the Right of Publicity may provide the celebrities certain protections.  

V. REALITY TV CHARACTER PROTECTIONS PURSUANT TO RIGHT OF 

PUBLICITY 

The common law right of publicity is a cause of action that is generally pleaded by a 

Plaintiff “alleging, inter alia, appropriation of name or likeness.”
66

 Several states have codified 

the right of publicity cause of action due to their large motion picture and celebrity markets.
67

 

The California state Right of Publicity statute provides a cause of action against any person who 

uses another's name, voice, signature, photograph, or likeness in advertising or soliciting without 

obtaining the proper consent.
68

 The Right of Publicity exists because “a celebrity’s identity can 

be valuable in the promotion of products, and the celebrity has an interest that may be protected 

from the unauthorized commercial exploitation of that identity…if the celebrity’s identity is 

commercially exploited, there has been an invasion of his right whether or not his “name and 

likeness” is used.”
69

  

 

 

 

                                                        
66

 White, 971 F.2d at 1397.  
67

 See Cal. Civ. Code § 3344 (West 1984). 
68

 See id. 
69

 White, 971 F.2d at 1398. 
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a. The Two-Prong Test to Establish a Protectable Character Identity. 

In White v. Samsung Electronics Inc.,
70

 the court held that Samsung’s use of a robot 

“standing on what looks to be a Wheel of Fortune game show set, [wearing a dress like those 

worn by Vanna White], and turn[ing] letters like Vanna White does on the game show Wheel of 

Fortune” constituted a violation of White’s right of publicity.
71

 In so holding, the court 

established that a Plaintiff may successfully plead a right of publicity claim by showing that the 

Defendant appropriated the Plaintiff’s identity and; furthermore, that proving “likeness” is not 

required.
72

 In fact, the court in White provided that the robot “was not White’s likeness” and 

dismissed White’s statutory claim, which as previously stated, provides protections against the 

illicit use of a person’s “likeness”.
73

 The court focused on Samsung’s use as a whole: the robot 

dressed like White, wore jewelry similar to that worn by White, and most importantly the robot 

dressed as such while standing in front of a game-board turning letters that resembled those 

turned by White on Wheel of Fortune.
74

 The court noted that use as a whole constituted an 

appropriation of White’s identity, because although other women wear long gowns and large 

jewelry, White is the only one who does so while standing in front of a game-board turning 

letters.
75

  

White
76

 established a two-prong approach to prove infringement on a celebrity’s right of 

publicity, the physical characteristics of the celebrity and the props or scenery used.
77

 

Essentially, the juxtaposition of these two elements that form the requisite identity subject to 

right of publicity protection. For example, in the case involving actors George Wendt and John 

                                                        
70

 White v. Samsung Elec. Am., Inc., 971 F.2d 1395, 1395-1408 (9th Cir. 1992). 
71

 Id at 1399.  
72

 Id at 1397.  
73

 Id. 
74

 Id at 1399.  
75

 Id. 
76

 Id. 
77

 See id. 
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Ratzenberger, who played Norm Peterson and Cliff Clavin (respectively) in the 1982 sitcom 

Cheers, George and John sued a chain of airport bars that used robots resembling the actors to 

put patrons in the “Cheers mood.”
78

 The Defendant in this case obtained permission from 

Paramount Pictures, the owner of the copyrights to both George and John’s Cheers characters, 

prior to using the robots in the bars and yet the court held that use of the robots was improper and 

infringed on the actors’ right of publicity.
79

 In that case although Paramount possessed the 

copyrights to the characters, the court ruled against Paramount and granted the actors rights to 

the identity of the characters they portrayed, even when they did not possess the copyrights to the 

characters.
80

 The panel justified this ruling by providing that “Paramount and Host [the airport 

bars] may not use [the Cheers characters of] Norm and Cliff in a way that reminds people of the 

actors who played them and whose identity is therefore fused in the public mind.”
81

 In this case, 

although the costume of the robots used to resemble the actors helped to fuse the actors’ identity 

in the public mind, the props used (i.e. the bar set up) was a fundamental element in the 

infringement.
82

  

b. The Two-Prong Test as Applied to Reality TV Characters. 

A Reality TV star may suffer an invasion of his or her right of publicity if the star’s 

identity is invoked without consent. In order to constitute a violation of this right; however, the 

Reality TV star must prove his or her identity is well established, valuable, and worthy of 

protection against unauthorized commercial exploitation.
83

 Reality TV stars, like Kim 

Kardashian who appear on a show from one season to the next, may be able to establish the 

                                                        
78

 Wendt v. Host Int'l, Inc., 197 F.3d 1284, 1285 (9th Cir. 1999). 
79

 Id. 
80

 See id. 
81

 Id at 1286. 
82

 See id. 
83

 See White, 971 F.2d at 1398. 
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physical characteristics that make them readily identifiable. Both White
84

 and Wendt,
85

 involved 

robots that when placed in a certain setting, whether it was in front of a wheel of fortune game 

board or sitting in a bar, invoked the identity of the celebrities known to portray characters using 

those particular props. The show props and scenery; however, are constantly changing on a 

reality TV show thereby leaving the second and very important prong (of the two-prong test 

established in White
86

) unmet.   

VI. CONCLUSION 

A reality TV character does not constitute a copyrightable expression because characters on 

reality TV are not sufficiently distinctive nor do they constitute “the story being told.” The 

important characterization of Reality TV is that it is a compilation of real events and individuals’ 

reactions thereto.
87

 Although Reality TV characters are not copyrightable expressions, show 

producers may venture to assert ownership rights to the characters portrayed on their reality TV 

by showing that the portrayed characters are a creation of their selection and arrangement.
88

 

Selection and arrangement is an essential component of reality TV because in the effort to 

condense hundreds of hours of material into single thirty-minute episodes, show producers create 

the scenes that will be aired, and arrange the work in a way that will tell the story they wish to 

portray.
89

 Selection and arrangement may protect the creative work compiled by the producers 

and networks and presented to show viewers; however, it is insufficient to establish an 

                                                        
84

 White, 971 F.2d at 1399. 
85

 Wendt, 197 F.3d at 1285. 
86

 White, 971 F.2d at 1398. 
87

 See Winifred Fordham Metz, How Reality TV Works, HOW STUFF WORKS (Dec. 7, 2007), 

http://electronics.howstuffworks.com/reality-tv.htm. 
88

 See Feist Publ'n, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 351 (1991) (where the court provided that “a 

factual compilation is eligible for copyright if it features an original selection or arrangement of facts, [and] the 

copyright is limited to those aspects of the work-termed ‘expression’ that display the stamp of the author's 

originality”). 
89

 Selection and Arrangement is noted only as a possible assertion to ownership of the work product resulting from 

the editing work of reality TV show producers; however this analysis does not provide that selection and 

arrangement suffices as a legal framework to establishing character ownership in reality TV. 
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ownership right to a character if that character does not meet one of the two standards established 

by the courts under copyright law. 

In the case of Kim Kardashian, Kim may not assert ownership rights over her reality TV 

character as portrayed in the reality television show Keeping Up With The Kardashians. 

Kardashian may; however, assert certain protections as an established celebrity under the 

statutory and common law right of publicity doctrine. As to her right of publicity claim against 

The Gap, Kardashian will be on the losing end if she is unable to prove that the Old Navy 

commercial invokes her identity. The use of a model with long brown hair and brown eyes in a 

television commercial alone does not constitute a commercial exploitation of Kim Kardashian.  

In order for Kardashian to successfully prove an infringement on her right of publicity she must 

show how the props used by Old Navy serve to invoke her identity in the mind of television 

viewers, thereby confusing television viewers that the model in the commercial is Kim 

Kardashian. Physical traits alone, especially widely possessed traits such as long brown hair and 

brown eyes, are insufficient to establish a right of publicity protection. In order to prove an 

infringement, Kardashian must show that the model’s mannerisms, apparel, posture, words or 

phrases used, props, background colors, and other details invoke Kim’s identity. Furthermore, 

Kim must show that the Defendant knowingly used these elements to create confusion and profit 

from the exploitation of Kim’s already famous identity. If unable to establish more than a 

similarity in physical characteristics between model Melissa Molinaro and herself, Kim 

Kardashian will lose the lawsuit. 

 

 


