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Overview 

 

 The National Basketball Association (“NBA”) has provided fans with countless 

breathtaking moments throughout its 62-year history.  Indeed, given the widely-held view that 

the NBA showcases the finest athletes in the world, some would say this is expected.  It is no 

difficult task for even the casual enthusiast to recall the plays he or she finds most iconic; a 

catalogue of remarkable shots, blocks, steals, and dunks is forever etched into our memories.  On 

December 8
th

, 2011, however, fans of the NBA witnessed something truly unprecedented.  It was 

not a timely jump shot or an acrobatic play, and it did not involve an underdog’s rise to stardom, 

or the recognition of a beloved veteran’s enduring passion and tireless efforts.  In fact, what 

shocked NBA fans on that day did not take place on a basketball court.  On December 8
th

, 2011, 

NBA Commissioner David Stern did the unthinkable: he prohibited the New Orleans Hornets 

(“Hornets”), Houston Rockets (“Rockets”), and Los Angeles Lakers (“Lakers”) from executing a 

three-team trade that sent the Hornets’ star player, Chris Paul, to the Lakers.
1
 

 To those with little knowledge of how professional sports leagues operate, this may 

hardly seem noteworthy.  After all, NBA Commissioner is the highest executive position within 

                                                      
1
 Howard Beck, NBA Rejects Trade Sending Paul to Lakers, New York Times, December 8, 2011.  Online, available 

at http://www.nytimes.com/2011/12/09/sports/basketball/paul-set-to-join-lakers-as-part-of-3-team-deal.html (as of 

March 2012). 

http://www.nytimes.com/2011/12/09/sports/basketball/paul-set-to-join-lakers-as-part-of-3-team-deal.html
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the league administration,
2
 and an executive needs to have some sort of regulating power.  In 

practice, however, teams enjoy considerable discretion with regard to player transactions, and 

league interference with player trades is extremely rare.  Although player movement must be 

approved by the Commissioner,
3
 that approval is, typically, a mere formality. 

 Understandably, the Commissioner’s decision outraged team administrators from the 

Hornets, Rockets, and Lakers, as well as Paul himself. The three teams had negotiated a 

reasonable trade that operated to each team’s benefit.
4
  Indeed, not only was the deal fair; the 

consensus was that the Hornets received as much talent as possible in exchange for their all-star 

guard.
5
   

 Eventually, the NBA approved a trade that sent Paul to the Los Angeles Clippers.  

However, prior to that approval, Paul was considering filing suit against the NBA.
6
  While legal 

analysts surmised that Paul would charge the NBA with tortious interference and violations of 

the newly-enacted Collective Bargaining Agreement,
7
 few mentioned any claims rooted in 

antitrust violations.  This paper serves as an analysis of the availability of antitrust claims to 

Chris Paul. 

                                                      
2
 Each team owner elects a Governor to the NBA’s Board of Governors.  The Board of Governors then elects the 

Commissioner, who is responsible for handling various matters that affect the league as a whole.  These matters 

including player discipline, arbitration of disputes between clubs, promotion of the league to international markets, 

etc.  In many ways, the relationship between the Commissioner and the team owners is similar to that of the 

President of the United States and his Cabinet.  Although the President has Secretaries that manage certain areas of 

the governmental business, the President is ultimately tasked with supervising the nation as a whole.  Similarly, 

while team owners are ultimately responsible for managing their teams’ business, the Commissioner is responsible 

for maintaining the welfare of the league as a whole.   See NBA Constitution and Bylaws, at ¶¶18-20; see also infra, 

p. 6. 
3
 See infra, p. 16. 

4
 In exchange for Paul, the Hornets received valuable players in shooting guard Kevin Martin, efficient forward 

Louis Scola  and guard Goran Dragic from the Rockets, as well as forward Lamar Odom from the Lakers.  The 

Rockets received all-star center Pau Gasol from the Lakers.  And the Lakers, of course, obtained Chris Paul.  See 

Beck, supra, n. 1. 
5
 Bill Simmons, The Sixth Day of NBA Christmas, Grantland, December 9, 2011.  Online, available at 

http://www.grantland.com/story/_/id/7334835/the-sixth-day-nba-christmas (as of March, 2012). 
6
 Mitch Lawrence, Paul Eyes Court Assist, New York Daily News. December 13, 2011 (online, available at 

http://articles.nydailynews.com/2011-12-13/news/30513663_1_collusion-hornets-d-league#ixzz1gW9K8Sub)  
7
 Id. 

http://www.grantland.com/story/_/id/7334835/the-sixth-day-nba-christmas
http://articles.nydailynews.com/2011-12-13/news/30513663_1_collusion-hornets-d-league#ixzz1gW9K8Sub
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Review of United States Antitrust Law 

  

 To analyze the antitrust claims available to Paul properly, it is important to understand 

the principles that antitrust laws are meant to promote.  A brief discussion of economic 

preferences, followed by an examination of the development of antitrust laws in the United 

States, is an effective way to illustrate these principles. 

 

I. Economic Primer: The Desire for Competition in the Marketplace 

Antitrust laws – at their core – are efforts to promote competition between competitors in 

a given market.
8
  Competition is preferable because it leads to market efficiencies, where 

resources are not wasted in the production of goods and services, and the volume and price of 

goods and services allocated to consumers are in accordance with consumer preference.
9
  The 

rationale is that when the market is operating in an efficient manner, and the supply of goods and 

services corresponds with consumer demand, the cost of those goods and services will 

adequately represent their respective value to customers.  In a market where there are numerous 

participants, a firm will have to meet consumer preferences as to the price and quality of goods if 

it is to do enough business to remain viable.
10

  The theory represents a desire for fairness; we 

want the cost of goods and services to be such that buyers are paying the amounts that they 

should be paying, as reflected by their preferences. 

Anticompetitive environments, however, tend to shift the prices of goods and service 

such that they do not reflect consumer preference.  The most extreme example of such an 

environment is one of monopoly, whereby there is a single provider of a desired good.
11

  

                                                      
8
 Philip Areeda, et al., Antitrust Analysis: Problems, Text, and Cases, 34 6

th
 ed. 2004. 

9
 Id. at p. 5. 

10
 Id. 

11
 Id. at p. 14. 
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Because the monopolist has no competition, she has no incentive to respond to the consumer 

preference of lower cost.  The monopolist can thus keep the price of her goods or services above 

the competitive level meaning the price that would result if she endured adequate competition 

and was forced to respond to consumer preference to remain profitable.
12

 

A defined market will attain perfect competition when the following conditions are met: 

(1) sellers and buyers are so numerous that no one’s actions can have a perceptible impact on the 

market price, and there is no collusion among buyers and sellers; (2) consumers register their 

subjective preferences among various goods and services through market transactions at fully 

known market prices; (3) all relevant prices are known to each producer, who also knows of all 

input combinations technically callable of producing any specific combination of outputs and 

who makes input-output decisions solely to maximize profits; and (4) every producer has equal 

access to all input markets and there are no artificial barriers to the production of any product.
13

   

These elements ensure that market participants are discouraged from engaging in anticompetitive 

conduct; that the price and availability of goods are driven appropriately by consumer 

preference; and that firms are able to operate profitably. 

As will become clear throughout the subsequent analysis, however, a perfectly competitive 

NBA labor market is nearly impossible.  Due to the unique skill required of elite-level 

professional basketball players, the labor market is particularly small.
14

  Further, because no 

professional basketball league in the world can match the NBA’s quality, the number of relevant 

purchasers of elite-level professional basketball talent is limited to the 30 professional clubs that 

comprise the NBA.
15

  Accordingly, the first element is extremely difficult to satisfy; it is highly 

                                                      
12

 Id. 
13

Id. at p. 5. 
14

 Infra, p. 9. 
15

 Infra, p. 31. 
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unlikely that sellers or buyers will be sufficiently numerous such that one party’s actions will 

never have significant market effect.
16

  Nevertheless, perfect competition with the marketplace is 

the economic goal. 

 

II. The Development of Antitrust Law in the United States 

The United States underwent significant industrial, economic, and cultural change in the 

post-Civil War era.
17

  The war necessitated improvements in manufacturing and machinery, 

which spurned a wave of industrial innovation.  Further, the nation’s population more than 

doubled due to immigration, supplying a plentiful, dedicated work force.
18

  Moreover, western 

expansion was encouraged by the Homestead Act of 1862, and the number of farms soared from 

2.6 million to 4.5 million.
19

  This western migration encouraged the expansion of railroads across 

the nation, resulting in a nine-fold increase in railroad track mileage.  As such, from 1860-1890, 

both industrial and agricultural labor grew exponentially, resulting in a concurrent increase in 

investment.
20

 

Unfortunately, this period of explosive growth was followed by a swoon of periodic 

depressions; the ill-effects of which affected farmers dramatically.
21

  Numerous factors led to the 

plight of the 1880s farmer.  First, industrial developments and aggressive western expansion 

fueled by the Homestead Act led to overproduction in the mid-1880s, reducing the value of 

                                                      
16

 This is most likely the cast for most elite-level professional sports leagues.  The allure of professional sport is that 

the participating athletes are extraordinary.  Perfect competition could only exist if special talent were not required.  

Clearly, a league full of average players would not be entertaining, let alone profitable. 
17

 Id. 
18

 Id.  
19

 The Homestead Act was an initiative that gave ownership  of undeveloped government land west of the 

Mississippi River to applicants who had never taken up arms against the U.S. government.  An applicant was simply 

required to: (1) file an application; (2) improve the land; and (3) file for deed of title.   
20

 This explosion is neatly illustrated by activity of the United States Patent Office.  In 1815, the office issued 173 

patents.  In 1897, the Office issued 45,661. See U.S. Patent Activity: Calendar Years 1790 to the Present, United 

States Patent and Trademark Office, available at http://www.uspto.gov/web/offices/ac/ido/oeip/taf/h_counts.htm (as 

of April 1, 2012). 
21

 Areeda, et al., supra n. 3. 

http://www.uspto.gov/web/offices/ac/ido/oeip/taf/h_counts.htm
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agricultural goods.  Second, while the railroad mileage had increased, so did the number of 

farmers; so much so that that the majority of them were serviced by only one railroad line.  The 

railroads companies knew that they often had no competition for farmers’ shipping business, and 

they exploited their position by raising the shipping rates for regional farmers.
22

  Further, the 

railroads were not the only businesses to take advantage of the farmers’ plight.  Manufacturers of 

farming equipment charged elevated prices for their goods, knowing that the vast amounts of 

struggling farmers could not meet their produce quotas without the most efficient tools.
23

  These 

conditions led to the formation of various alliances and political organizations that worked to 

persuade state legislatures to regulate railroad rates and, further, to enact policy that opposed 

monopoly.
24

  However, the Illinois Supreme Court in Wabash, St. Louis & Pacific Railway v. 

Illinois, 118 U.S. 557 (1886), severely limited the rights of states to exercise any regulatory 

authority over interstate commerce.
25

  The court held that transportation of goods over state lines 

qualifies as “commerce between the states,” and thus, regulation of such activity is left to the 

United States Congress, pursuant to the Constitution’s Commerce Clause.
26

  State governments 

could do nothing to help the farmers. 

 Meanwhile, the corporate environment grew more and more ruthless.  While industrial 

expansion resulted in many new firms, it was common practice for new outfits to be acquired or 

absorbed through merger – often involuntarily.
27

  Corporate giants that possessed extensive 

market power could threaten smaller businesses to “sell or be ruined.”
28

  Indeed, practices such 

as secret rebates for favored customers; price cutting to drive out competitors; and the formation 

                                                      
22

 Id. 
23

 Id. 
24

 Id. 
25

 118 U.S. 557 (1886). 
26

 Id. at 595; U.S. Const. art. 1, §8. 
27

 Areeda, et al., supra, n. 3. 
28

 Id. 
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of “cartels” to fix prices and control output were commonplace.
29

  One such practice was the 

formation of “trusts,” whereby one large company would acquire others (through coercion or 

otherwise), and then unite all of the stock owned in the various companies in a single “trust.”  

The large company exercised sole control over the trust, which permitted the owner of one large 

company to exert nearly unbounded power over the industry in which the company operated.  In 

due time, trusts were prevalent in many crucial industries, including the oil, beef, barbed wire, 

sugar, cotton, whiskey, and transportation (railroad) markets.  The immense power the trust-

holder possessed allowed it to elevate prices dramatically, to the demise of the struggling 

consumer.
30

 

 As tensions mounted, farmers and small businessmen pressured Congress to legislate to 

combat the trust system.  Congress responded, and created the Interstate Commerce Commission 

in 1887 to regulate railroad power.  Three years later, Senator John Sherman of Ohio pushed for 

legislation to combat restraints of trade and monopoly, and the Sherman Act was born.
31

  Section 

1 of the Sherman Act makes illegal “every contract, combination in the form of trust or 

otherwise, or conspiracy, in restraint of trade or commerce.”
32

   

The goal of the legislation is to promote competition, as discussed above.
33

  As 

previously noted, competition encourages – and in most instances, forces – businesses to cater to 

the demands of consumers.
34

  This protects consumers from the harmful business practice of 

large/influential companies, and assures that products will be offered on fair terms; their prices 

determined solely by the traditional metrics of supply and demand.  Further, a legal system that 

punishes anti-competitive conduct, thus compelling businesses to respond to traditional market 
                                                      
29

 Id. at 35. 
30

 Id. 
31

 Id. 
32

 15 U.S.C. §1 (West 2012) 
33

 Supra, p. 3. 
34

 Supra, p. 4. 
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forces, gives businesses strong incentive to create better products, and support innovation.
35

  The 

end result, then, is an improvement in consumer welfare. 

 

Characteristics of the NBA Labor Market & The NBA Business Structure  

While it’s true that the promotion of marketplace competition is the main purpose of 

antitrust law, it is not always easy to diagnose the anti-competitive effects of certain business 

conduct.  This is made especially difficult when the market that is affected by the conduct has 

peculiar qualities.  Sports league labor markets are particularly troublesome.  An analysis of the 

NBA labor market, followed a brief examination of the NBA administrative structure, helps 

explain why these difficulties exist. 

 

I. The NBA Labor Market  

a. Unique Relationship to the Product Market 

Sports leagues present unique business structures, and to understand why, it is important 

to distinguish between product and labor markets.  The distinction is fairly simple; product 

markets are defined by the nature of the goods or services that members of a given industry 

manufacture or provide,
36

 while the labor market consists of the employees that work to supply 

that good or service.   

Now, there is no industry in which the product and labor markets are completely separate, 

such that one operates wholly independently of the other.  Rather, the product and labor markets 

are inherently linked.  The cost of manufacturing a product is ultimately reflected in the price a 

consumer must pay for that product.  Generally speaking, consumers prefer lower prices, so 

                                                      
35

 Areeda, et al, at pp. 25-26, 41. 
36

 See Contico Intern. v. Rubbermaid Inc., 801 F.Supp. 280 (E.D.Mo. 1992) 
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competition in the product market gives employers incentive to minimize labor costs, which in 

turn lowers the prices of their competitive products and make them more attractive to 

consumers.
37

   

While labor and product markets are generally interdependent, this mutual dependency is 

strengthened in the context of professional sports leagues.  This is due to the unique nature of the 

product that sports leagues provide; rather than tangible goods or services, the “products” 

provided by sports leagues are competitive games between member teams.  Unlike a typical 

market where competitors each manufacture competing products individually, competitors in 

sports leagues must work in-unison to create single products jointly.
38

 

To be sure, this type of business arrangement is far from novel.  Competitors have 

combined resources for the limited purpose of producing products jointly, and courts have 

analyzed these types of arrangements in an antitrust context.
39

  The collaboration in sports 

leagues, however, is distinguishable in two important respects.   

First, unlike in most arrangements of the joint-venture ilk, sports leagues select 

employees from an extremely limited labor market.  Compare the circumstances address by the 

United States Supreme Court in Texaco v. Dagher, 547 U.S. 1 (2006).  There, Texaco Inc. and 

Shell Oil Inc. formed a joint venture, Equilon Enterprises, to refine and sell gasoline.
40

   Before 

Equilon was formed, Texaco and Shell presumably competed in the national labor market, as 

they both sought laborers and professionals to perform various tasks, ranging from the operation 

of refinery equipment to upper-level corporate management.  While the market for management 

professionals may have been more competitive than that for blue-collar laborers, both Texaco 

                                                      
37

 Douglas L. Leslie, Brown v. Pro Football: Essay, 82 Va. L. Rev. 629. 
38

 Alan M. Levine, Hard Cap or Soft Cap: The Optimal Player Mobility Restrictions for the Professional Sports 

Leagues, 6 Fordham Intell. Prop. Media & Ent. L. J. 243 (1995). 
39

 See Texaco v. Dagher, 547 U.S. 1 (2006). 
40

 Id. at 3. 
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and Shell could rely on the ability to employ capable individuals to fill necessary positions, such 

that each company remained competitive in the market.  Professional sports leagues, however, 

operate within a much smaller labor market, such that there is no guarantee that a team will find 

players that will enable the team to remain competitive on the court, field, or ice.  Indeed, 

professional sports league are very specialized industries, employment in which requires rare 

skill.
41

  Labor resources are extremely limited. 

A second distinguishing factor is that, in the context of professional sports leagues, the 

quality of the end product depends heavily and necessarily upon the competitive ability of both 

participants.   Consider again the Texaco scenario.  The quality of the gasoline that Equilon 

produces does not necessarily depend on the efficiency or productivity of either Texaco or Shell; 

one can certainly imagine a scenario where Texaco provides the expertise, capital, and 

manpower, while Shell contributes extra storage tanks that it has not utilized because it operates 

below capacity.  In such a scenario, the quality of the end product – refined gasoline – does not 

inevitably depend upon the quality of Shell’s operations.  However, in the sports context, the 

product is only desirable if both collaborators meet a certain threshold level of quality.  Games 

are only attractive if they are entertaining, and they are only entertaining if the game is 

competitive and played at a high level.
42

   

This is where the limited labor market becomes pertinent.  Because the games are only 

valuable if both teams remain competitive, each team not only has a significant interest in 

competing in the labor market to acquire top-notch talent; each team also has an economic 

interest in ensuring its opponents are competitive.  Essentially, each team wants to compete in 

                                                      
41

 Marc Edelman, Does the NBA Still Have “Market Power?”  Exploring the Antitrust Implications of an 

Increasingly Global Market for Men’s Basketball Player Labor, 41 Rutgers L.J. 549 (2010). 
42

 Franklin Fisher, Christopher Maxwell, Evan Schouten, The Economics of Sports Leagues – The Chicago Bulls 

Case, 10 Marq. Sports L.J. 1 (1999). 
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the labor market, but not so well that it absorbs all of the talent and prevents quality games.  

These conflicting incentives are not found in other industries, and their presence necessitates a 

fragile industry framework that attempts to achieve a balance between them.  The labor restraints 

to which member teams adhere are an integral part of this framework. 

 

b. Restraints 

The NBA currently consists of 30 member clubs located in 28 different North American 

cities; each club separately owned and operated.  While all 30 teams are valued participants, it 

would be disingenuous to say that the playing field in an even one.  The reality is that teams 

located in larger metropolitan areas have enhanced power in the labor market due to numerous 

natural advantages.  For example, a larger surrounding population means a larger customer base, 

which means increased ticket and merchandise revenue, which results in more money to spend 

on acquiring players.  Further, endorsement and advertising opportunities are greater in number 

and more lucrative in larger media markets than  in smaller areas.   The concern is that if players 

and teams are allowed to operate freely in the labor marketplace, the teams with the most means 

will exploit their natural advantages and acquire so much talent that smaller market teams will be 

unable to acquire personnel necessary to remain competitive on the court.
43

  To guard against 

this development, the NBA imposes labor restraints meant to ensure that talent is sufficiently 

distributed among the 30 teams, thus promoting on-the-court competition and a more valuable 

product.  Three of the more prominent restraints are briefly discussed below. 

 

 

 

                                                      
43

 Levine, supra n. 38. 
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i. The Player Draft 

Perhaps the most recognized labor restraint imposed by the NBA is the player draft.  The 

draft is a process in which the 30 NBA teams select players who wish to join the league.  The 

procedures of the draft and the rules that govern the process are codified in the NBA Bylaws and 

the Collective Bargaining Agreement between the NBA and the National Basketball Players’ 

Association.
44

    

The draft consists of two rounds of selections.  The order in which teams draft players is 

primarily determined by the win-loss records of the teams the previous year.   Teams generally 

select in inverse order of the teams’ standings.  Once a team selects a player, that team has 

exclusive rights to negotiate with and sign said player.
45

  The purpose is to facilitate the 

allocation of incoming talent to the teams that most need it to remain competitive. 

The NBA Draft constitutes a labor restraint because drafted players are restricted to 

negotiating with one team, and are thus prohibited from freely negotiating and receiving fair 

market value for their services.
46

  In order to play in the NBA, a drafted player has no choice but 

to adhere to the league’s rules.  If the player cannot reach an agreement with the team that 

drafted him, he cannot participate.   The arrangement has been likened to a group boycott – a 

well-recognized violation of antitrust laws – because the league essentially refuses to deal with 

the drafted player unless he submits to the league’s terms.
47

 

 

 

 
                                                      
44

 2005 Collective Bargaining Agreement, Art. X.  Online, available at http://www.nbpa.org/cba/2005/article-xiv-

anti-collusion-provisions (as of March, 2012); NBA Bylaws, Art. VI. 
45

 NBA Bylaws, §6.01(d); Collective Bargaining Agreement, Art. X, §4(a). 
46

 Laura Mirabito, Picking Players in the College Draft Could be Picking Trouble with Antitrust Law, 36 Santa 

Clara L. Rev. 823 (1996). 
47

 See Robertson v. National Basketball Association, 389 F.Supp. 867 (S.D.N.Y. 1975).  

http://www.nbpa.org/cba/2005/article-xiv-anti-collusion-provisions
http://www.nbpa.org/cba/2005/article-xiv-anti-collusion-provisions
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ii. Restricted Free Agency 

A “free agent” is a player whose contract with a team has expired, thus leaving the player 

free to sign a new contract with any other team.  Such a player is said to have entered free 

agency.  While the NBA Draft is meant to encourage equitable distribution of incoming talent 

among the 30 NBA teams, restricted free agency is meant to keep that distributed talent in its 

place and discourage player movement from small clubs to larger ones.   

The process works like this: a player with three or fewer years of experience becomes a 

restricted free agent once his contract expires.
48

  The player’s free agency is restricted because 

the free agent’s prior team retains a right of first refusal of the free agent’s services, provided that 

the prior team makes an adequate “qualifying offer” to the free agent .
49

  If the free agent’s prior 

team makes such an offer, another team that desires the free agent’s service can propose an 

“offer sheet,” which contains terms more lucrative than the prior team’s qualifying offer.  The 

prior team then has the option of matching the new team’s offer sheet.  If the offer sheet is 

matched, then the restricted free agent must remain with his former team. 

Restricted free agency is a labor restraint because, similar to the NBA draft, it expressly 

limits a player’s ability to negotiate freely in the labor marketplace.  By making a qualifying 

offer, a free agent’s former team acquires rights in the free agent’s services that remove all 

elements of player choice from the free agency process.  A free agent’s former team can retain 

the free agent’s services, even against the player’s will.   

 

 

 

                                                      
48

 Jonathan Goldberg, Player Mobility in Professional Sports: From the Reserve System to Free Agency, 15 Sports 

Law. J. 21 (2008). 
49

 Collective Bargaining Agreement, Art. XI, §4.  Unrestricted free agent, by contrast, are free to sign with any team. 
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iii. The Salary Cap 

Similar to restricted free agency, the salary cap is meant to keep distributed talent in its 

place and discourage player movement.  Recognizing that there is a natural disparity in spending 

power amongst the 30 NBA teams, the league limits the amount of money a team is permitted to 

spend on player salaries.
50

  This, in effect, imposes a ceiling on player salaries,
51

 in attempts to 

“level the playing field.” 

Salary caps are an example of horizontal price fixing, arguably the most notorious 

restraint on trade.  Horizontal price fixing occurs when competitors either: (1) agree to set the 

exact price at which a good will be bought or sold; 
52

 or (2) agree to set a maximum or minimum 

price at which a good will be bought or sold.
53

  Price-fixing restrains competition because it 

precludes buyers and sellers from reaching preferable prices that would exist absent the 

competitors’ agreement.
54

  Salary caps are the latter type of price-fixing agreement.  Their effect 

is set a maximum on player “cost” to teams, and further, to allow only certain teams the ability to 

negotiate with players; those who have enough money available “under the cap” to competitively 

bid for a player’s services.
55

 

 

II. NBA Structure – Constitution & Bylaws 

The NBA’s structure and operating procedures are enumerated in the league’s 

Constitution and Bylaws (“the Constitution”).  By its own terms, the Constitution operates as “a 

contract among the Members of the Association,”
56

 in which the members agree to be governed 

                                                      
50

 See generally Collective Bargaining Agreement, Art. VII, §5. 
51

Levine, supra n. 38. 
52

 See U.S. v. Trenton Potteries Co., 273 U.S. 392 (1927) 
53

 See Arizona v. Maricopa County Medical Soc., 457 U.S. 332 (1982). 
54

 Id. 
55

 Levine, supra n. 38. 
56

 NBA Constitution, at ¶4 (Obligations of Members). 
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by the terms outlined in the document.  Members are those that “hold a franchise to organize and 

operate a professional basketball team” which plays in the NBA.
57

  The terms govern everything 

from off-the-court factors such as the membership application and television contracts, to on-the-

court elements, such as player eligibility and rules for the league’s player draft.
58

  Of particular 

significance here are the terms that describe the manner in which the NBA is to govern itself, and 

the authority and duties of the NBA Commissioner.   

Paragraph 18 of the Constitution states that “Members of the Association shall have the 

general supervision of the affairs of the Association, which general supervision shall be carried 

out through a Board of Governors.”
59

  Each member is represented by a single Governor on the 

Board, “who shall be vested with the full power and authority to represent such Member and to 

bind such member by his vote.
60

 

At first glance, the above-cited language portrays the NBA as an organization run in a 

very democratic, collective manner; each team elects a representative to a board charged with 

oversight of the “general affairs” of the league.  An analysis of the authority and duties of the 

NBA Commissioner, however, reveal a relatively autocratic scheme with regard to many of the 

league’s most influential processes.  

The NBA Commissioner is elected by a three-fourths vote of the Board of Governors, 

and his term of office may be terminated by a like vote.
61

  In this limited sense, the 

Commissioner is beholden to the will of the Board of Governors.  The Commissioner, however, 

is given significant decision-making authority with regard to many league operations.  This 

power is vested through broad, sweeping language.  For example, the Constitution states that the 
                                                      
57

 Id. at 346-347 (noting that such agreements “cripple the freedom of traders and thereby restraint their ability to 

sell in accordance with their own judgment.”) 
58

 See generally NBA Constitution and Bylaws. 
59

 NBA Constitution, at ¶18(a). 
60

 Id. at ¶18(b). 
61

 Id. at ¶24(a). 
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Commissioner “shall interpret and from time to time establish policy and procedure in respect to 

the provisions of the Constitution, By-Laws and playing rules and any enforcement thereof, and 

any decision emanating therefrom shall be final and unappealable.”  Further, the Commissioner 

has “full, complete, and final jurisdiction of any dispute” involving two or more teams.
62

  This is 

staggering language.  The Constitution clearly authorizes the Commissioner’s authority to make 

policy, interpret policy, and issue binding decisions which affect members, and from which 

members are explicitly denied remedy.  

This authority, however, is not limited to the resolution of team disputes.  Perhaps most 

importantly, the Commissioner is given substantial authority to control the most significant 

aspects of player participation.  For example, the NBA Bylaws require that member teams, 

“upon the consummation of any oral or written agreement concerning the terms and conditions 

of employment,” notify the Commissioner of said agreement.
63

 The Commissioner may then 

nullify said contract.  There are no restrictions as to the Commissioner’s discretion in these 

matters.
64

  The Commissioner is granted other broad powers, such as the authority to set the date 

and time of all games, consistent with “what in the Commissioner’s judgment are the best 

interests of all teams involved.”
65

  The Commissioner is also given the power to discipline 

players by means of suspension or fine.  If there is a rule for which no penalty is fixed for 

violation thereof, the Commissioner has the “authority to fix such penalty as in his judgment 

shall be in the best interests of the Association.”
66

  Where a situation arises that is not covered in 

the Constitution, the Commissioner “shall have the authority of make such decision as in his best 

judgment shall be in the best interests of the Association.”   

                                                      
62

 Id. at ¶24(c). 
63

 NBA Bylaws, §402. 
64

 Id., §401(b). 
65

 Id. at ¶24(h). 
66

 Id. at ¶24(f)(i), (f)(j) 
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Most pertinent to this article, however, is the Commissioner’s authority “to declare null 

and void any Player transaction made by and between Members of the Association.”
67

  This 

power stems from the Commissioners contractual authority, noted above.  The NBA Bylaws 

state that in the event of an “intra-association transfer of player contracts” (i.e. a player trade) the 

“transferor and transferee of the contract” (the trading teams) “shall each have the responsibility 

of promptly notifying the Commissioner, precisely and in detail, of very team and condition of 

the transaction under which the contract of such Player is being transferred, including, but not 

limited to, all details with respect to amounts of money, terms of payment, and transfers of draft 

choices, if any.”
68

 

The Constitution and Bylaws grant the Commissioner significant authority with regard to 

the oversight of player transactions.  This power is not merely a byproduct of the practical 

operation of the league, absent any written directives; the scope and breadth of the 

Commissioner’s authority is, in fact, codified.  Through the NBA Constitution and Bylaws, NBA 

teams have ceded to the Commissioner a substantial measure of autonomy with regard to player 

transactions.  This agreement among NBA teams to collectively surrender such authority 

necessitates a finding that a Commissioner’s action represents, in effect, collective action of all 

NBA teams.  This is a crucial determination in the context of antitrust analysis. 

 

Judicial Analysis of Allegedly Anticompetitive Conduct 

 

§1 of the Sherman Act reads as follows: 

“Every contract, combination in the form of trust or otherwise, or conspiracy, in 

restraint of trade or commerce among the several States, or with foreign nations, 

is declared to be illegal.”
69

 

 

                                                      
67

 Id. at ¶24(f)(i). 
68

 NBA Bylaws, §3.04(b). 
69

 15 U.S.C. §1 (West 2012) 
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A 3-step test determines whether allegedly anticompetitive conduct constitutes a restraint of 

trade in violation of §1 of the Sherman Act.  During the first step, two threshold issues are 

examined: (1) whether the alleged conduct affects interstate commerce; and (2) whether an 

agreement existed between the two parties.
70

   

 If these two questions are answered in the affirmative, courts then apply one of three 

recognized tests to determine whether a prima facie case has been made.  The approaches are 

easily distinguishable; certain tests require courts to engage in in-depth analyses of the affected 

markets, while others require little or no inquiry. 

 The first approach is the per se analysis, which applies to conduct that has an inherently 

harmful effect on competition, and which has little to no pro-competitive benefits.
71

  Per se 

treatment is reserved for conduct and markets with which courts are sufficiently familiar, such 

that it can be assumed that the conduct will have overwhelming anticompetitive effects on the 

relevant market.
72

  In these instances, an inquiry as to the actual effects of the conduct at issue is 

unnecessary.  Practices that routinely receive per se treatment include horizontal price fixing, 

market division, and group boycotts. 

 A second approach is the rule of reason analysis, which is applied to conduct the affects 

of which are relatively unclear, due either to the relatively new nature of the conduct, or the new 

or unique nature of the market toward which said conduct is aimed.
73

  While the text of §1 deems 

                                                      
70

 Denver Rockets v. All-Pro Management, Inc., 325 F. Supp. 1049, 1062 (C.D.Ca. 1971); Blalock v. Ladies 

Professional Golf Association, et al., 359 F.Supp. 1260, 1263 (N.D.Ga. 1973); Marc Edelman, Are Commissioner 

Suspensions Really Any Different From Illegal Group Boycotts?  Analyzing Whether The NFL Personal Conduct 

Policy Illegally Restrains Trade, 58 Cath. U. L. Rev. 631, 640 (2009). 
71

 United States v. Trenton Potteries Co., 273 U.S. 392 (1927); United States v. Socony-Vacuum Oil Co., 310 U.S. 

150 (1940) 
72

 Arizona v. Maricopa County Medical Society, 457 U.S. 332 (1982). 
73

 See Chicago Board of Trade v. United States, 246 U.S. 231 (1918); Broadcast Music v. Columbia Broadcasting 

System, 441 U.S. 1 (1979); National Collegiate Athletic Association v. Board of Regents of the University of 

Oklahoma, 468 U.S. 85 (1984). 
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illegal “every” combination in restraint of trade
74

, the United States Supreme Court in Standard 

Oil Co. of New Jersey v. Untied States
75

 recognized such a blanket approach was untenable.  The 

reasoned as follows: 

“In substance, the propositions urged by the government are reducible to this: 

That the language of the statute embraces every contract, combination, etc., in 

restraint of trade, and hence its text leaves no room for the exercise of judgment, 

but simply imposes the plain duty of applying its prohibitions to every case within 

its literal language.  The error involved lies in assuming the matter to be 

decided…it is obvious that judgment must in every case be called into play in 

order to determine whether a particular act is embraced within the statutory 

classes, and whether, if the act is within such classes, its nature of effect causes it 

to be a restraint of trade within the intendment of the act…the construction which 

we have deduced from the history of the act and the analysis of the text is simply 

that in every case where it is claimed that an act or acts are in violation of the 

statute, the rule of reason, in the light of the principles of law and the public 

policy which the act embodies, must be applied.”
76

 

 

When applying rule of reason analysis, one must consider the facts peculiar to the business or 

market to which the restraint is applied – in particular, the market power of the alleged 

conspirators, the market condition before and after the restraint was imposed, and the nature of 

the restraint and effect.
77

  The ultimate goal is to determine whether the alleged conduct 

unreasonably restrains trade.  A restraint on trade is unreasonable if it adversely affects the price, 

quantity, quality, or choice of goods or services available to customers.
78

 

 Between the “no inquiry” approach of the per se test and the in-depth analysis that 

categorizes the rule of reason test is a third approach, which is referred to as a “quick look,” 

“abbreviated” or “truncated” rule of reason test.  During quick-look analyses, courts consider the 

economic effects of the challenged conduct based only on a “rudimentary understanding of 

                                                      
74

 The first handful of cases that interpreted §1 of the Sherman Act took this language quite literally.  See United 

States v. Trans-Missouri Freight Association, 166 U.S. 290 (1897)(holding that statute’s condemnation of every 

contract in restraint of trade encompassed all contracts of that nature, not simply those deemed unreasonable under 

common law. 
75

 221 U.S. 1 (1911) 
76

 Id. at pp. 63-67 (emphasis added).  
77

 Chicago Board of Trade, 246 U.S. at 238. 
78

 Federal Trade Commission v. Indiana Federation of Dentists, 476 U.S. 447 (1986). 



20 

 

economics.”
79

  This method of analysis is appropriate for restraints that are not per se unlawful, 

but the effects of which are plainly anticompetitive such that only a cursory examination of the 

market is necessary.
80

 

 If the court finds that §1 is applicable, and further finds that a prima facie case has been 

made, then it proceeds to the final step and determines whether any antitrust exemption or 

affirmative defense precludes a finding of liability.
81

  In the context of professional sports, the 

exemption that is most often invoked is the non-statutory labor exemption
82

, discussed at length 

infra. 

 

The Chris Paul Dilemma 
 

 As previously noted, NBA teams are given substantial freedom with regard to the 

coordination of player movement.
83

  As such, a Commissioner’s veto of a trade is somewhat 

alarming on its face.  The circumstances surrounding the Chris Paul trade, however, make David 

Stern’s actions in this instance uniquely troubling.  To fully grasp the weight of David Stern’s 

decision, it is important to understand the historical context in which it was made. 
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80

 See National Society of Professional Engineers v. U.S., 435 U.S. 679 (1978); Federal Trade Commission v. 
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I. Historical Context 

 

a. Chris Paul’s stardom in New Orleans, the Hornets ownership trouble, the NBA’s 

controversial solution. 

 

After two stellar collegiate seasons at Wake Forest University
84

, Paul was selected fourth 

overall by the New Orleans Hornets in the 2005 NBA draft.
85

  The United States’ Gulf Coast had 

recently endured Hurricane Katrina, one of the five deadliest hurricanes in the nation’s history.
86

  

The Hornets played in various arenas in the region, and temporarily relocated to Oklahoma City, 

Oklahoma. 

 Despite these obstacles, Paul had a remarkable rookie season, leading all rookies in 

points, assists steals and playing minutes.  His performance earned him the 2006 Rookie of the 

Year award, amongst other awards.
87

 Paul would continue to excel during his next two seasons, 

improving in every statistical category.  The Hornets returned to New Orleans during the 2007-

2008 season, and Paul was elected to the All-Star team that year.  He has since been a perennial 

All-Star.
88

  Further, Paul’s value to the Hornets was not limited to on-the-court production, as he 

was an instrumental part of New Orleans’ healing and rebuilding process.  Paul coordinated 

numerous relief efforts through his charitable group, and became known for his humanitarian 

work.
89

   

                                                      
84

 Paul ‘s collegiate accolades include the following: First-Team All American; Atlantic Coast Conference (ACC) 

Rookie of the Year; All-ACC team; National Freshman of the Year; ACC All-Defensive Team; Academic All-

America; among Wake Forest University’s all-time career leaders for 3-point shooting percentage, assists, and 

steals, just after two years.  See Chris Paul Statistics, online, available at http://www.chrispaul3.com/about (as of 

March 2012). 
85

 Id. 
86

 Richard D. Knabb, Jamie R. Brown, et al., Tropical Cyclone Report: Hurricane Katrina: 23-30 August 2005.  

National Hurricane Center, online, available at http://www.nhc.noaa.gov/pdf/TCR-AL122005_Katrina.pdf (as of 

March 2012). 
87

 Supra, n. 35. 
88

 Id. 
89

 Jon Saraceno, Hornets playmaker Paul has New Orleans on rebound, USA Today, February 14, 2008, online, 

available at http://www.usatoday.com/sports/basketball/nba/hornets/2008-02-13-bonus-cover-paul_N.htm (as of 

March 2012) 
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 Nevertheless, despite the rapid emergence of their new star, and the team’s relative 

success on the court,
90

 the Hornets simply were not profitable.
91

  Financial statements reveal that 

the team borrowed money from various sources for several years to cover its losses, but 

exhausted all of its credit.
92

  The Hornets ownership considered selling the team, but given the 

franchise’s well-known financial struggles and the fragile nature of the New Orleans economy 

and infrastructure, buyers were scarce, and negotiations were difficult.
93

   

Ultimately, in an effort to save the franchise and keep it in New Orleans, the NBA 

purchased the Hornets from majority owner Gary Shinn and minority owner Gary Chouest for 

about $300 million.
94

  This meant that the owners of the other 29 NBA teams pooled their 

resources to temporarily purchase the Hornets and keep the team afloat financially until a 

subsequent owner purchased the team.
95

  This development was heavily criticized, as NBA 

analysts, and even coaches, publicly acknowledged the substantial conflict of interest that could 

result if an owner of one NBA team has a concurrent ownership interest in another.
96

  Further, 

the potential for this conflict is not a foreign concept to league administrators; the NBA 

Constitution and Bylaws contains a “Conflicts of Interest” section that prohibits certain 

arrangements: subject, of course, to approval by the Board of Governors.
97

  To diffuse the 

                                                      
90

 The team steadily improved during Paul’s first 3 years; the peak of success being a trip to the Western Conference 

Playoff Semifinals, where the Hornets lost to the San Antonio Spurs in 7 games.   
91

 KPMG Audit Documents.  Online, available at http://deadspin.com/5708313/the-new-orleans-hornets-sad-
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 Supra, n. 45. 
96

 Steve Dilbeck, Uncertainty for the New Orleans Hornets, The National, January 10, 2011.  Online, available at 

http://www.thenational.ae/sport/north-american-sport/uncertainty-for-the-new-orleans-hornets (as of May 2012). 
97

 NBA Constitution and Bylaws, at ¶5. (“An individual, partnership or corporation having a substantial direct or 

indirect financial interest in any Member shall not hold in any capacity whatsoever a substantial direct or indirect 

financial interest in any other Member, unless all the facts in connection with such additional interest are disclosed 

http://deadspin.com/5708313/the-new-orleans-hornets-sad-financial-documents/gallery/1
http://deadspin.com/5708313/the-new-orleans-hornets-sad-financial-documents/gallery/1
http://sports.espn.go.com/nba/news/story?id=5887687
http://www.nba.com/2010/news/12/20/hornets-sale.ap/index.html
http://www.thenational.ae/sport/north-american-sport/uncertainty-for-the-new-orleans-hornets


23 

 

potential for conflict, Commissioner David Stern appointed Jac Sperling, a New Orleans native 

and vice chairman of the National Hockey League’s Minnesota Wild, as the Hornets’ 

representative on the NBA Board of Governors.
98

  Sperling was supposedly given the final say 

on Hornets player transactions
99

.  Further, Hornets acting General Manager, Dell Demps, was 

given the task of actively searching for the best deal for Paul, exercising near-exclusive authority 

to manage the Hornets’ personnel moves.
100

   

 

b. NBA Owners’ Growing Discontent: The 2011 Lockout and Collective Bargaining 

Negotiations 

 

The Hornets’ ownership turmoil and questionable league solution culminated in the midst of 

an NBA management environment ill-suited to rationally address such problems.  Since the 

ratification of the 2005 Collective Bargaining Agreement between the NBA and the NBA 

Players’ Association (the NBA players’ collective bargaining representative), owners of small 

market teams had felt that the NBA economic system only worked for larger-market teams.
101

  

During a period where player salaries were steadily increasing, small market teams felt it was 

more and more difficult to keep their stars from being lured to larger markets once they became 

free-agents.  These owners argued that to keep proven talent, they had to be willing to pay 

considerable salaries, which stretched their teams’ relatively tight budgets.  Upon the expiration 

of the 2005 CBA, many owners pushed for terms in the new agreement that would relax the 

                                                                                                                                                                           
in detail to the Board of Governors and such additional interest is approved by a three-fourths (3/4) vote of all the 

Governors.”) 
98

 Gabe Feldman, The Misadventures of David Stern, Grantland, December 12, 2011.  Online, available at 
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99
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100

 Simmons, supra, n. 3. 
101

 In fact, shortly after the ratification of the 2005 CBA, eight small market owners wrote a letter to David Stern 
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burden placed on small market teams, and a system that accounted for the effects of market size 

on the ability of teams to adequately compete in the labor marketplace.  Such terms include a 

lower salary cap (the amount of money a team can spend on player salaries in a given year), 

adjustments in the amount of Basketball Related Income that must be devoted to player salaries 

(critical in the determination of the salary cap number), revenue sharing between large and 

small-market teams, and limits on the length of player salaries.
102

  After a 5-month lockout, the 

sides finally reached a tentative agreement on November 26, 2011.
103

 

 

 

c. Chris Paul’s Contract, the Proposed Trade, and David Stern’s Veto 

 

Paul’s contract with Hornets included an “opt-out” provision applicable to the contract’s 

final year (the 2012-2013 season), meaning that he could choose to become an unrestricted free 

agent
104

 after the conclusion of the 2011-2012 season.
105

   This put the Hornets in a precarious 

situation; team management correctly recognized that, absent a firm statement from Paul that he 

would relinquish his right to forego the final year of his contract, the Hornets risked losing the 

face of their franchise and a staple in the New Orleans community.  Further, without a star player 

to galvanize interest and generate ticket sales and merchandising revenue, the financial viability 

of the franchise would be threatened, and the team would be even less attractive to potential 

buyers.  Accordingly, Hornets General Manager Dell Demps sought to trade Paul.  In Demps’ 
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view, if Paul were certain to exercise his option and enter unrestricted free agency after the close 

of the 2011-2012 season, then it was best to trade him and receive talent in return.  The 

alternative was to keep Paul’s contract, and then watch him enter unrestricted free agency in the 

offseason, leaving behind a cash-strapped team with little star power and relatively few means of 

attracting viable talent.
106

 

After months of negotiations, Dell Demps reached an agreement with Houston Rockets 

and Los Angeles Lakers administrators on a three-team deal that would send Chris Paul to the 

Los Angeles Lakers.
107

  As previously noted, the consensus was that the Hornets received as 

much talent as possible in exchange for Paul.
108

   

However, mere hours after news of the agreement was announced, and countless sports 

writers had surmised as to what this change to the NBA landscape meant for the years ahead,
109

 

the sports world was shocked to hear that David Stern vetoed the trade, simply citing “basketball 

reasons.”
110

  Subsequent to this cursory explanation, Stern released the following statement:  

“Since the NBA purchased the New Orleans Hornets, final responsibility for 

significant management decisions lies with the Commissioner’s Office in 

consultation with team chairman Jac Sperling.  All decisions are made on the 

basis of what is in the best interests of the Hornets.  In the case of the trade 

proposal that was made to the Hornets for Chris Paul, we decided, free from the 

influence of other NBA owners, that the team was better served with Chris in a 

Hornets uniform than by the outcome of the terms of that trade.”
111
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On the heels of the newly-enacted CBA, Stern’s actions were met with harsh criticism. 

Sports writers opined that the league “hijacked a real-life transaction,”
112

 that Stern’s action 

“stinks of collusion,”
113

 and that Stern’s actions lacked moral character.
114

  Many felt that Stern’s 

decision was inappropriately fueled by owner complaints regarding player movement, and that 

his initial justification of “basketball reasons” was a poor attempt to conceal the influence of 

small market owners on the Commissioner’s decision making.  These opinions were fueled in 

part by a letter that was written to Stern by Dan Gilbert, majority owner of the small-market 

Cleveland Cavaliers, protesting the trade.
115

 In the letter, Gilbert wrote that “it would be travesty 

to allow the Lakers to acquire Chris Paul in the apparent trade being discussed,” and further 

stated that the trade “should go to a vote of the 29 owners of the Hornets.”
116

   

 

II. Application of Analytical Tools 

 

Applying the methods of judicial antitrust analysis to the circumstances of the Chris Paul 

dilemma yields some interesting results.  A step-by-step discussion follows. 
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a. Step One: Threshold Questions 

 

As noted supra, when analyzing conduct that allegedly violates §1 of the Sherman Act, 

courts initially ask: (1) whether the restraint at issue affects interstate commerce; and (2) whether 

there was an agreement between two or more parties.
117

   

The labor restraint at issue here certainly affects interstate commerce.  Multiple courts 

have addressed this issue in the context of United States professional sports leagues, and found 

that the nature of intra-national competition lends to the obvious conclusion that restraints on 

professional sports labor markets affect interstate commerce.
118

  As noted by the court in Denver 

Rockets v. All-Pro Management, Inc., 325 F.Supp. 1049 (C.D.Ca 1971), “The NBA operates teams in 

seventeen of the major metropolitan areas of the United States.  It schedules games in numerous 

states, and receives television and radio revenue from nationwide broadcasts of games.  It is thus 

clear that the NBA conducts its business in such a manner as to constitute interstate 

commerce.”
119

 

Further, courts are likely to find that, under the circumstances presented here, team 

owners “agreed” to preclude Chris Paul from orchestrating a trade to the Los Angeles Lakers. 

Courts have found that when the Constitution and Bylaws of sports leagues implement a certain 

policy which restrains the relevant labor market, that the Constitution operates as an agreement 

among the member teams to enforce that policy, and the second threshold question is satisfied.
120

  

In effect, the Constitution itself operates as the agreement between the relevant parties. 

Denver Rockets, is particularly instructive.  There, a basketball player challenged NBA 

Constitutional provisions which rendered no person eligible in to play in the NBA until four 
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years after his original high school glass graduated.
121

  The court ruled that the second threshold 

question was answered affirmatively, stated that “the members of the NBA have agreed, through 

their constitution and bylaws, not to deal with those persons described by Sections 2.05 and 6.03 

of their by-laws.”
122

   

This Denver Rockets rationale is applicable here.  Paragraph 24(f)(i) of the NBA 

Constitution and Bylaws explicitly vests the Commissioner with “the power to declare null and 

void any Player transaction made by and between Members of the Association or by and 

between Members of the Association and any organization outside of the Association.”
123

  Thus, 

the member teams have agreed to subject their agreed-upon player transactions to the approval of 

the Commissioner.  The salient point is that the member teams agreed to implement a policy 

which restrains the labor market.  In Denver Rockets, that policy was the blanket removal of 

eligibility for all players under a certain age.
124

  Here, the policy is the vesting of wide discretion 

to the Commissioner in the ability to veto player transactions. 

While one could argue that an agreement to implement a policy jointly is distinguishable 

from an agreement to cede decision-making authority to a neutral party (at least neutral in 

theory), more recent case law discussing the existence of §1 “agreement” reduces the force of 

that argument here.  Courts have emphasized that an agreement sufficient to implicate §1 

scrutiny can be inferred from circumstantial evidence.
125

  Here, circumstantial evidence abounds.  

Remember, at the time of the vetoed trade, the Hornets were collectively owned by the 29 other 

team owners.  The trade was blocked just after a lockout where the majority of team owners 

fought for provisions in the Collective Bargaining Agreement that would discourage star players 
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from leaving small market teams for greener pastures; or that would at least give small market 

teams more leverage.  We know that small market owners petitioned the Commissioner for more 

favorable terms as early as 2006.
126

   

Perhaps most importantly, the around-the-clock news coverage of the recent lockout 

negotiations revealed that the Commissioner is not a neutral party, despite the description of the 

position in the NBA Constitution.
127

  Rather, the Commissioner negotiates as an owner 

representative.
128

  He is not a mediator.
129

  From these facts, one can certainly infer that the 

owners, through Commissioner Stern, “agreed” to veto the proposed Chris Paul trade.  The 

Commissioner does not operate as a separate regulating entity, but rather, negotiates in concert 

with the owners.  This type of relationship suggests that his action was here was not unilateral. 

 

b. Step Two: Prima Facie Test – Rule of Reason Analysis 

 

Presuming Paul’s circumstances pass the threshold questions, the court next determines 

whether a prima facie case has been made.
130

  When analyzing labor restraints in the context of 

professional sports, courts most frequently utilize the rule of reason test.
131

  As mentioned 

supra, courts recognize that the market structure of professional sports leagues are unique, and 
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the “mechanical” application of per se illegality is inappropriate.
132

  Accordingly, it is 

appropriate to proceed with an analysis of NBA market power, net anti-competitive effects of 

the alleged restraint, and the ultimate harm. 

 

i. Market Definition  

 

It is first necessary to define the scope of the relevant market.  This is done by delineating 

the relevant product and geographic markets.
133

  The definition of the relevant product market 

relatively easy here.  In the context of labor disputes in professional sports, the market for labor 

is defined as all athletes of the level of ability of those who are allegedly restrained.
134

  

Therefore, here, the product market consists of elite-level basketball players.
135

   

The definition of the geographic market is a bit more complicated.  In the context of 

professional sports labor, the market has been defined as “the geographic area to which players 

can turn, as a practical matter, for alternative opportunities for employment.”
136

  However, where 

an NBA-caliber player can “practically” turn for employment depends significantly on how one 

defines “practical.”
137

  As professional basketball has become increasingly globalized, the NBA 

has drawn more and more foreign talent.  As of January 2011, 67 of the NBA’s 450 players were 

both born and educated abroad.
138

  Furthermore, leagues in Europe, South America and Asia 

have become more popular and profitable, serving as viable options for talented players to find 

employment.
139

  Accordingly, one could argue that it is not only practical for talented players to 

                                                      
132

 Id., noting that “when faced with a unique or novel business situation, courts have eschewed a per se analysis in 

favor of an inquiry into the reasonableness of the restraint under the circumstances.” 
133

 Lifeline Ltd. No. II v. Connecticut General Life Ins. Co,., 821 F.Supp. 1201 (E.D.Mich. 1993). 
134

 See National Hockey League Players Association v. Plymouth Whalers, 419 F.3d 462 (6th Cir. 2005); Smith v. 

Pro-Football Inc., 593 F.2d 1173 (D.C. Cir. 1978). 
135

 See Robertson v. National Basketball Association, 389 F. Supp. 867 (S.D.N.Y. 1975). 
136

 Fraser v. Major League Soccer, LLC, 284 F.3d 47 (1st Cir. 2002). 
137

 Edelman, supra n. 42. 
138

 Id. at p. 550. 
139

 Id. at p. 573 (noting that 10% of the free agent pool signed with foreign teams during the 2009 offseason). 



31 

 

seek employment outside of the NBA, but that it could soon become necessary, given the 

globalization of the game and growing pool of talented players.  As such, the relevant geographic 

market is best categorized as the United States, Europe, and South America. 

Typically, the definition of such a large geographic market would caution against a 

finding of sufficient market power to constitute a §1 violation.  If the scope of the affected 

market is large, then it becomes more difficult for a plaintiff to prove a sufficient percentage of 

the market is affected by the alleged conduct.
140

  However, the large geographic market here is 

countered by the extremely small product market; one must remember that the relevant product 

market here is “elite” level talent.  While studies have shown that 10-16% of NBA players 

routinely move between NBA teams and European or South American teams,
141

 the NBA 

players who are leaving to play overseas are making marginal contributions to their NBA 

teams.
142

  Indeed, it would be disingenuous to suggest that the players moving from the NBA to 

Europe would prefer to do so.  The NBA has no trouble keeping elite basketball talent within its 

employ; it is the premier professional basketball league in the world, with no real threat.
143

  As 

such, it is safe to say that the NBA, as a collection of 30 professional teams, exerts sufficient 

market power in the market as a purchaser of elite professional basketball services. 

 

ii. Net-Anticompetitive Effects 

 

Once sufficient market power has been established, one must determine whether the 

alleged conduct constitutes an unreasonable restraint on trade.
144

  The plaintiff has the initial 

burden of demonstrating the presence of anticompetitive effects within the market.  If the 
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plaintiff is successful, the burden then shifts to the defendant, who must provide evidence of pro-

competitive effects to justify the conduct at issue.
145

 

Here, the anti-competitive effect of the Commissioner’s veto on the labor market is the 

removal of Paul’s ability to participate freely in the marketplace.  Commissioner Stern’s action 

forces Paul to accept labor terms he would not otherwise accept.  In this way, the vetoed trade 

operates like a group boycott; a well-recognized restraint on trade that often results in one party 

being unduly coerced into certain action, removing that party’s ability to operate freely in the 

market.
146

  

While one may understand “boycott” to mean a complete refusal to deal under any 

circumstances, in the realm of antitrust law, a group boycott may be implicated when group 

action merely seeks to coerce another into dealing on specific terms.
147

  Indeed, courts have 

recognized that  

“the distinguishing feature of the group boycott cases is group action to coerce 

third parties to conform to the pattern of conduct desired by the group or to secure 

their removal from competition…such action offends the concept of a free market 

because it places involuntary restraints on the trading opportunities of strangers to 

the group.”
148

 

 

A 1959 United States Supreme Court case, Klor’s Inc., v. Broadway-Hale Stores, Inc., 359 U.S. 

207, illustrates this point.
149

  There, the plaintiff and defendant operated competing retail stores 

next-door to each other.
150

  The plaintiff’s store was independent, while the defendant’s store 
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was part of a chain.
151

  The plaintiff alleged that defendant and 10 national manufacturers and 

distributors agreed to only sell to the plaintiff only at discriminatory prices and highly 

unfavorable terms.
152

  The defendant did not deny the allegations, but rather moved for summary 

judgment, claiming that plaintiff failed to state a cause of action.
153

  The District Court agreed 

with the defendant, and the Ninth Circuit confirmed, stating that there was no charge or proof 

that the defendant’s conduct affected the price, quantity, or quality of plaintiff’s goods.
154

 

 The Supreme Court reversed, emphasizing that concerted refusals by traders to deal with 

others have long been recognized as Sherman Act violations.  The court’s language is 

particularly poignant: 

“Plainly the allegations of this complaint disclose such a boycott.  This is not a 

case of a single trader refusing to deal with another, nor even a manufacturer and 

a dealer agreeing to an exclusive distributorship.  Alleged in this complaint is a 

wide combination consisting of manufacturers, distributors and a retailer.  This 

combination takes from [the plaintiff] its freedom to buy appliances in an 

open competitive market…”
155

 

 

The Commissioner’s action in vetoing the Chris Paul trade results in anticompetitive 

effects similar to those that stem from an illegal group boycott.  The concerted action by the 

NBA member teams, through the Commissioner, forces Paul to conform to conduct desired by 

the member teams and restrains his opportunities in the open labor market.  Such restriction 
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weighs heavily in antitrust analyses; so much so that the Supreme Court has applied per se 

treatment to conduct that resembles a group boycott, and has similar effects.
156

   

 In contrast, the pro-competitive effects of the Commissioner’s veto power deserve little 

weight.  The NBA would likely argue that Commissioner’s power to veto player transactions 

between member clubs is a labor restraint that is necessary to facilitate labor market competition, 

which, in the context of sports leagues, is closely related to the success of the product of 

competitive basketball games that teams jointly produce.  However, a number of courts have 

rejected this argument.
157

  

Specifically, in Mackey v. National Football League, 543 F.2d 606 (8th Cir. 1976), the 

National Football League argued that certain labor restraints were not unreasonable for a number 

of reasons that will seem familiar here.
158

  The NFL first argued that without the restraints, 

“star players would flock to cities having natural advantages such as larger 

economic bases, winning teams, warmer climates, and greater media 

opportunities; that competitive balance throughout the [NFL] would thus be 

destroyed; and that the destruction of competitive balance would ultimately lead 

to diminished spectator interest, franchise failures, and perhaps the demise of the 

[league].”
159

 

 

The Eighth Circuit Court soundly rejected this argument, however, adopting the 

reasoning of the district court that there was no evidence that the restraints had a material 

effect on competitive balance in the NFL, and that even if they did, “there were other 

legal means to achieve that end,” including multiple-year contracts, special incentives, 

and a competition committee.
160

  The court stated that the key issue was “whether the 
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[labor restraint] is essential to the maintenance of competitive balance, and is no more 

restrictive than necessary.”
161

  The court answered that inquiry in the negative. 

 The Mackey reasoning would certainly apply to the facts presented here.  The 

peculiar circumstances surrounding the veto of the Paul trade ensure that no decision like 

this has ever been made before, and accordingly, there cannot be any evidence that 

vesting such power in the Commissioner promotes competitive balance.  Perhaps even 

more importantly, the NBA, like the NFL, employs a host of labor restraints that are 

meant to encourage competitive balance, including the collegiate draft, the salary cap 

system, and restricted free agency.  Thus, similar to the NFL in Mackey, the NBA has 

shown it has other, legal means by which it can seek to promote on-the-court 

competition.  Accordingly, the anticompetitive effect forcing Paul to conform to the 

whim of NBA owners and depriving him of his ability to participate in the marketplace 

greatly outweigh any alleged pro-competitive effects of Commissioner Stern’s veto.  As 

such, the second element of the rule of reason test is satisfied. 

 

iii. Actual Injury 

 

Finally, an antitrust plaintiff must show antitrust injury, which constitutes “actual damage 

to competition within the relevant market.”
162

  This prong is most likely satisfied here.  Paul was 

denied the opportunity to sell his services to his preferred employer, the Los Angeles Lakers.  

This loss is significant; the Lakers are one of the preeminent franchises in the NBA, and are the 

principal team in the second largest economic market in the United States.  As such, Paul was 

deprived of near-certain marketing and endorsement revenue.  Further, the Lakers are the NBA’s 
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most valuable franchise, with a current value of $607 million.
163

  The Lakers thus have more 

money to spend on player contracts, and accordingly, Paul was likely deprived of future contract 

revenue. 

 

c. Step Three: Applicability of Immunities/Exemptions 

 

Once a prima facie case is established, one must determine whether any recognized 

immunities or exemptions exclude the alleged conspirators from antitrust liability.  In antitrust 

cases concerning labor restraints in the professional sports context, the most commonly-invoked 

exemption (and the only one pertinent to the facts at hand) is the non-statutory labor 

exemption.
164

  The non-statutory exemption is a court-made rule that immunizes from antitrust 

scrutiny certain restraints of trade that are the result of collective bargaining between unions and 

employers.
165

   

The Eighth Circuit in Mackey v. NFL outlined the appropriate test for determining 

whether the non-statutory labor exemption is applicable.
166

  Courts consider three factors: (1) 

whether the restraint on trade at issue primarily affects only the parties to the collective 

bargaining relationship; (2) whether the restraint sought to be exempted concerns a mandatory 

subject of collective bargaining; and (3) whether the restraint sought to be exempted is the 

product of bona-fide arm’s length bargaining.
167

 

If Paul brought an antitrust suit against the NBA alleging impermissible collusion 

amongst numerous member teams, the NBA would almost certainly invoke the Non-Statutory 
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Labor Exemption.  The Collective Bargaining Agreement (“CBA”) between the NBA and the 

National Basketball Players’ Association (“NBPA”) incorporates a Uniform Player Contract, 

which constitutes Article II of the Agreement.
168

 Article II, Section 12, paragraph (ii) of the CBA 

states that “Nothing herein is intended to affect (A) any authority of the Commissioner to 

approve to disapprove Player Contract, or (B) the effect of the Commissioner’s approval or 

disapproval on the validity of such Player Contracts.”
169

  The NBA would likely cite this 

language, and maintain that the Mackey elements are satisfied.  This argument, however, would 

fail. 

The first element of the Mackey test would be satisfied: the Commissioner’s power to 

veto player transactions between member teams only affects players and the member clubs who 

employ them.  Accordingly, the restraint primarily affects only the parties to the CBA.
170

   

The second element of the Mackey test would also be satisfied.  The National Labor 

Relations Act states that mandatory subjects of bargaining pertain to “wages, hours, and other 

terms of employment.”
171

  While this language can be read to limit “mandatory subjects” to 

monetary concerns and the length of the workday, courts have emphasized that whether an 

agreement concerns a mandatory subject “depends not on its form but on its practical effect.”
172

  

As such, courts have held that challenged conduct that affects wages by restricting player 

movement sufficiently concerns a “mandatory subject of bargaining,” such that the second 

Mackey element is met.
173

  Accordingly, the Commissioner’s power to veto player transactions 
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between member clubs concerns a “mandatory subject,” because the exercise of that power 

restricts “a player’s ability to move from one team to another.”
174

 

The NBA’s argument, however, falls apart at the third element.  An agreement to restrain 

trade is the product of bona-fide arms-length bargaining only when particular terms of the 

agreement acknowledge the restraint.
175

  If one party seeks to unilaterally impose a restraint, the 

restraint cannot receive antitrust protection.
176

  Here, while the Commissioner is given 

considerable discretion, nowhere does the CBA state that the Commissioner may exercise that 

discretion when the NBA owns a team.
177

  In fact, the CBA contains a lengthy anti-collusion 

section, the first section of which states that “no NBA team, its employees or agents, will enter 

into any contracts, combinations or conspiracies, express or implied with the NBA or any other 

NBA Team, their employees or agents…concerning the terms or conditions of employment 

offered to any Veteran or Rookie.”
178

  Indeed, not only is the power of the Commissioner to veto 

trades while the NBA owns an NBA franchise not mentioned in the CBA; the anti-collusion 

provisions appear to prohibit such power.  As such, Commissioner Stern’s actions here cannot be 

deemed the product of bona-fide arms length bargaining, and accordingly, the non-statutory 

labor exemption cannot apply.  Indeed, Chris Paul could have established a prima facie antitrust 

case against the NBA. 
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Standing 

 

Lastly, as a potential individual plaintiff (as opposed to a member of a class), Paul would 

need to demonstrate that he possesses adequate antitrust standing.
179

  Courts acknowledge that 

while section 1 of the Sherman Act is a “broadly worded” statute meant to “counter restraints of 

trade,” violations of the Sherman Act are only actionable by private individuals through Sections 

4 and 16 of the related Clayton Act.
180

   

Section 4 of the Clayton Act permits individual claims by “any person who shall be 

injured in his business or property by reason of anything forbidden by the antitrust laws.”
181

  

While this language is broad, courts have limited the class of persons that may bring an antitrust 

claim in an individual capacity through the antitrust standing doctrine.
182

  Pursuant to the 

doctrine, courts balance a number of factors to determine whether a plaintiff has standing, 

including: (1) the causal connection between the alleged antitrust violation and harm to the 

plaintiff; (2) an improper motive; (3) the nature of the plaintiff’s alleged injury and whether the 

injury was of a type Congress sought to redress with the antitrust laws; (4) the directness with 

which the alleged market restraint caused the asserted injury; (5) the speculative nature of the 

damages; and (6) the risk of duplicative recovery or complex apportionment of damages.
183

  The 

factors must be balanced “in an effort to guard against engrafting artificial limitations on the §4 

remedy.”
184
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Scholars have suggested multiple reasons behind judicially-imposed limitations on the 

applicability of the broad language in Section 4 of the Clayton Act.
185

  The first is an 

administrative concern.  There is a fear that once a case is litigated by the government and a 

prima facie case is established, a multitude of private parties may seek to “jump on the treble 

damage bandwagon,” subjecting a defendant to multiple payments for the same injury, and 

subjecting the courts to a multiplicity of lawsuits.
186

  Further, there is a related concern that , in 

such a scenario, courts would be forced to engage in inappropriately speculative damage 

calculations.
187

 

Another concern is focused on judicial behavior.  In a federal antitrust action, the trebling 

of damages is mandated by statute.
188

  Because judges have no discretion in this regard, and 

damage awards can often be substantial, judges may be reluctant to punish a defendant whose 

wrongdoing was relatively minor.
189

  This tendency would only be exacerbated when the 

plaintiff was an individual, whose interest may not be “at the core of antitrust concerns.”
190

 

While the judiciary has not addressed individual antitrust standing in the athletic context 

with any real intensity, Chris Paul would qualify for antitrust standing pursuant to §4 of the 

Clayton Act, as the aforementioned factors weigh in favor of a finding that he suffered an 

antitrust injury.  There is a clear causal connection between the alleged violation and harm to 

Paul; the alleged collusion between the NBA teams, through actions of the Commissioner, 

prevented Paul from receiving his fair market value through a trade to the Los Angeles Lakers.  

Further, an improper motive can be inferred, given the circumstantial evidence of collusion 
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which violates the NBA Constitution and Bylaws, noted above.
191

  The injury could not have 

been more direct; absent the Commissioner’s action, Paul would have been in a Los Angeles 

Laker uniform.  Lastly, there is little risk of duplicative recovery or complex apportionment of 

damages; Paul would be one plaintiff, seeking redress for an extremely rare action that took 

place under truly extraordinary circumstances.  As such, 4 of the 6 factors weigh in favor of 

Paul’s possession of antitrust standing, and courts have recognized that the factors should be 

weighed in a manner that favors standing approval.
192

 

 

Conclusion 

 

 David Stern’s veto of the Chris Paul trade – and the unique circumstances that engulfed 

the NBA at the time of Stern’s action – set the stage for an intriguing analysis into the 

applicability of antitrust laws to sports leagues.  David Stern’s action surprised, confused, and 

even angered fans of professional basketball, and antitrust law provides them with a means of 

describing why the vetoed trade was so abhorrent.  Antitrust law is premised on universal, 

fundamental notions of fairness, equity, and good, clean competition; similar to the sports 

leagues many cannot live without.  In that sense, it is only fitting that antitrust law provides Chris 

Paul with an appropriate remedy. 
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