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 On Sunday, May 1, 2012, fresh light fell upon the clouded rectangular windows of Simon 

Practice Center and a dense fog occupied the air. It was almost 8:00 AM, and besides the 

chirping of several birds well overhead, all was silent. The streets surrounding the Cold War era 

building were desolate and bare. A few red Dixie Cups, smashed against the black cement after a 

nearby fraternity party the night before, were the only signs of recent activity.  

 The Simon Practice Building, called “SPC” by its regular inhabitants, exuded a strong 

sense of utilitarianism. Prominently placed at the top of Nelson Avenue, the building’s stark 

design and plain features appeared oddly out of place when viewed from the sidewalk below. Its 

nondescript face, constructed mostly of white brick and mirrored glass, stood out badly among 

the much larger, older, and distinguished-looking limestone buildings in the immediate vicinity. 

One did not need great architectural prowess to recognize the SPC as a curious aberration that 

interrupted the otherwise consistent design and picturesque landscape of Illiana University. Yet, 

despite its drab appearance and tasteless features, the SPC’s exterior also had a certain kind of 

defiant quality that quickly became apparent to even a casual passerby.    

 At 7:55 AM, the well-worn tires of Emily Shaw’s red, 1996 Toyota Corolla twisted 

against the loose gravel of the SPC’s empty parking lot as she pulled into a space closest to the 

rear entrance. This, she told herself, was one of the real advantages of deciding to work 

extremely early on a Sunday morning: the complete freedom and peace with which she could 

operate. At almost any other time of day, the chance of finding an open parking space in this lot 

was slim to none, and her futile attempts to do so in the past had often resulted in the kind of 

inconvenience and aggravation that could easily disrupt her entire mindset. 

 Before emerging from the car, Emily ran a hand through her thick, auburn hair and took a 

quick look in the rear view mirror. For a moment, she became perplexed by what looked like 
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faint, dark circles under her eyes. She quickly relaxed, realizing this was not the case, after 

noticing the changed appearance of another familiar sight in the mirror’s reflection: her BAM 

violin case. The BAM lay in its normal position on the backseat, but looked somewhat different 

than usual. The early morning fog and overcast sky had dulled the glossy luster of its hard, 

gunmetal-grey shell. The same dark shadows surrounding her face fell from the cases’ rounded 

contour.    

 As she entered the SPC through the double set of glass doors, Emily was suddenly struck 

with the realization that it was her final week of work in this building after six long years.  

She had first visited Illiana University in the winter of 2006 during her senior year of high school. 

At the invitation of Dr. Gerald Fisher, famed violinist and professor at the University’s 

prestigious Thomas School of Music, Emily returned in the spring to audition. While Emily was 

certainly aware of the Thomas School’s stellar reputation as one of the nation’s top music 

schools, she was not entirely excited over the possibility of attending a university. Unlike some 

of the other schools on her list, (institutions like The Julliard School, Oberlin Conservatory of 

Music, and Curtis Institute of Music) the Thomas School was not a conservatory. This meant that 

she would be forced to take outside classes, having nothing to do with music, to satisfy the 

university’s general education requirements at the expense of time spent on her regular music 

courses and private violin lessons. On a weekly basis, students of the Thomas School were held 

to the same rigorous music performance standards in their private lessons as their conservatory 

counterparts, but with the added responsibility of also passing challenging courses in other 

disciplines. At that time in her life, Emily had dreaded the thought of doing work for other 

classes that would limit the amount of time she could spend practicing her violin. She was 

determined to use all her energy to focus solely on improving her violin playing. 
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 Now, at 24, she felt quite different. Her acceptance of admission to the Thomas School of 

Music in the fall of 2006, a decision based largely on her desire to study with Dr. Fischer, had 

led her down a path that surely would have been unavailable to her had she attended a 

conservatory. Emily’s violin playing and musicianship had certainly improved exponentially 

during her time at Thomas, but, to her surprise, she had also gained an entirely new range of 

skills and abilities previously unknown to her. After taking electives in arts administration, 

Emily discovered an interest and affinity within herself for certain business concepts. Eventually, 

this led her to pursue a minor in arts management and business operations. In retrospect, taking 

classes outside of the music school had been highly beneficial; she had developed a real 

confidence for understanding issues beyond performing music.  

 “Hey Jake! How’s the new concerto coming?” Emily had caught sight of Jake Ballard as 

she walked quickly down one of the practice room lined hallways of the SPC. 

 “Oh, hi Emily, how’s it going? Eh, the concerto is not too bad. You know, I have a lot to 

learn, but it’s coming along.” Jake, a trombonist, was a junior who often asked Emily to listen to 

his playing. Though she knew absolutely nothing about the trombone, Jake had always insisted 

that her input was of real value to him. Much to Emily’s satisfaction, he routinely praised her 

overall musicality and virtuosity. Over the past three years, she had grown to enjoy listening.     

 “By the way,” Jake called to her, “I’ve been meaning to ask you, what are your plans for 

after graduation next week? You’re finished right?” 

 Emily slowed down slightly and turned her head to answer. “You’re never going to 

believe it – I’m going back to Aspen! I just found out yesterday.”  

 “What? You’re kidding!” Jake was genuinely surprised and suddenly quite envious. He 

had just had a long conversation with Emily the other day at the SPC about the Aspen Summer 
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Music Festival while both were procrastinating practice. Emily had been invited the past two 

years to play in the Festival Orchestra, a gig Jake had desperately wanted since he was a 

freshman. Emily had encouraged him to keep taking the audition.  

 “Yeah! This year they asked me to be concertmaster can you believe it? I leave the day 

after graduation actually. Just a week now!” 

 Despite his competitive streak, Jake was very happy to hear that Emily was offered the 

position of concertmaster. In his three years at the Thomas School, Jake had not seen a harder 

worker than Emily. He was, after all, following her example by deciding to imprison himself in 

this horrible building at such an ungodly hour. She was fiercely dedicated to practice. Yet, unlike 

many of the other graduate violin students whom he had encountered, Emily’s personality did 

not suffer from a lack of social skills. Yes, she was competitive, and Jake had seen her hostility 

flair out a few times – definitely a diva of sorts – but she was also one of the first graduate 

students at the Thomas School to introduce herself to him when he arrived freshman year. She 

had a certain kind of magnetic quality that many of the others lacked. Emily seemed to know 

everyone, whether she was friendly with them or not.  

 “Wow Emily, that is really fantastic. I’m so happy for you. Congratulations!” Emily had 

never completely stopped walking as she moved down the hallway but turned to shoot him her 

million-dollar smile before entering one of the rooms.  “Hey, Emily, real quick, I know you have 

your lesson later, but afterwards, would you want to get some coffee, or tea, or lunch if you’re 

hungry, or even just a mocha latte or something at Adagio?”  

 “Sorry can’t,” Emily said, “Have to practice so they don’t change their minds!” She 

winked at him and smiled as she began to pull the heavy steel door of the practice room.  
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 “Ok cool. Oh, also, Ashton is having a party at his place later tonight and I was 

wondering if you might…” but it was too late. The steel door had closed behind Emily, sealing 

her in, and he knew he shouldn’t bother her for at least several hours. “That’s fine,” he thought, 

“I need to get back to practicing myself.” Fifteen minutes later he was headed to McDonald’s. 

**** 

 Sir Edward Elgar’s Pomp and Circumstance blared away as the graduates of The Thomas 

School filed into Illiana Auditorium. The music graduates, a group of about 50, were seated 

directly in front of a large platform clad with the school’s brown and white colors, among the 

600 other graduates of various disciplines. On stage, Illiana’s distinguished faculty took their 

seats one by one. As Emily sat down next to Betsy Fayer, a soprano whom she had known since 

her undergraduate days, she immediately spotted Jake playing away in the volunteer graduation 

band and smiled.  

 “Hey, there’s Jake,” Emily said to Betsy, laughing as she pointed him out. “I bet he’s in 

real pain – he hates Elgar!”  

 “Oh, ha! He looks so bored. By the way, are you two dating or something?” Betsy, the 

quintessential boisterous soprano, had never been shy about asking personal questions.  

 “What? No, we aren’t at all; definitely not,” Emily said defensively. “Why do you ask?”  

 “Oh, no reason really, I just wondered because he always seems to show up at parties 

with you and I see you talking with him all the time at the SPC.” 

 “No, I like Jake, but he’s kind of young to be serious about anything. Besides, I’m way 

too busy practicing for auditions right now to consider any kind of relationship.”   
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 “I know. Right? Me too.” Betsy turned her head and rolled her eyes. “What a tight ass,” 

she thought. “Ok, here we go, last graduation ceremony ever! Hopefully.” The band repeated 

Elgar’s classic theme one last time as the remaining faculty members took their seats on stage. 

 “My last graduation.” Emily thought, as the ceremony began. “This is really it. No more 

grades or classes to worry about. Now all I have to figure out is how to make an actual living 

playing the violin!” As Dean Andrews of the Liberal Arts College began to speak from behind 

the wood-paneled podium on stage, Emily’s heart began to race. She was filled with feelings of 

deep nostalgia for her many years at the Thomas School, mixed with fear and nervous 

excitement for what the future may hold for her. “I hope I have a great career,” she thought. 

 “You should all be immensely proud of your academic achievement,” declared Andrews, 

“but I also think it’s important to remember, that the considerable amount of time and effort that 

you have invested in earning a graduate degree will likely provide you with future financial 

benefits that far exceed those who have not pursued advanced degrees. Statistics have shown that 

those with Master’s degrees, on average, earn around $10,000 more per year than those with 

bachelor’s, which can total $400,000 in additional savings by the time of retirement.”  

 “Boy I hope he’s right!” thought Emily. She started doing the math in her head: “Thirty-

five thousand dollars in tuition a year times six years. Wow! How will I make my student loan 

payments if I can’t win a job with a major orchestra? I also have to cover the monthly insurance 

on my violin. It’s probably worth close to sixty thousand by now,” she thought. This was not the 

first time Emily had thought about what a huge investment of time and money her decision to 

pursue a Master’s had been. Over the last few years, she had heard about numerous recent 

Thomas graduates, all extremely qualified musicians, who were struggling to secure jobs in even 

average orchestras. This had caused her, at times, to panic and second-guess her decision to 



 8 

attend graduate school. “Did I make the right decision?” she would ask herself, “A Master’s may 

look good on paper, but it won’t help me win a blind audition. Only my playing will do that. 

Maybe I should have just paid for my private lessons outside of school. I would have saved all 

this money I’m spending on tuition. Really, even if I manage to win a job in an average orchestra, 

it likely won’t pay much!” Yet, despite these occasional worries, Emily had no regrets.     

 “One day, you will look back at your Illiana experience and realize how much better off 

you are for taking the road less traveled, for climbing the mountain that is academic 

achievement,” continued Andrews, now beginning to wrap up her final message. 

 “I hope so,” Emily thought, “I hope she’s right. I hope the decision to go for the Master’s 

was worth it, and will help me achieve my goal: to make a living as a performer – to win a good 

job with an orchestra. “The last thing I want,” she thought, “is to have to change careers or rely 

on teaching a million students because I can’t find a job.”   

 “So do we throw our hats at the end or what?” asked Betsy impetuously.  

 “I’m not sure. I don’t think anyone really throws hats anymore,” replied Emily.  

“And now, I’d like to ask everyone to join me in applauding our new graduates!” A long round 

of applause concluded the ceremony, and the new graduates, in orderly fashion, departed the 

auditorium one by one.  

Naperville, Illinois 

 “That may be true, but try to realize, the obstacles we’re facing at the moment warrant 

some flexibility.” Bill Goldman, Executive Director of the Naperville Symphony Orchestra, was 

becoming impatient. For the past two hours, he had been sitting in a small, uncomfortable 

conference room with Thomas Eckert and several other musicians on the orchestra’s Players’ 

Committee. “The Board continues to face annual operating deficits year after year.”   
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 “We do realize that Bill,” barked Eckert, “you’ve expressed it thoroughly over the last 

few hours. But regardless of the budget cuts you foresee as necessary in the coming season, our 

position on this remains the same. It’s been three years now since we last negotiated new terms 

for the CBA. We can’t continue to extend the same agreement year after year, and the Board 

simply can’t expect to make up for shortfalls in the budget by taking it out on the musicians of 

the orchestra.”  

 “Respectfully, Tom, no one wants to take it out on anyone,” said Goldman, “the reality is 

simply that, without serious cuts, this organization is headed down a road that, long-term, is 

going to basically cause it to…” 

 “Long-term Bill,” Eckert interrupted, “the orchestra will get nowhere if its musicians 

have to give up even cost-of-living raises. How do you expect us to attract quality players?” 

 “But let’s be honest Tom, we’re only talking about a 2% decrease.” 

 “A wage cut is a wage cut, Bill, and that is particularly outrageous after we’ve extending 

the current CBA for the past three years.” This kind of back-and-forth had gone on several times 

in the course of the meeting, and Eckert did not shy away from another bout of it. “Surely, there 

are other places you can find in the next six months to a year to cut expenses.” 

 “Where would that be Tom? Where? In the past two years we’ve experienced a drop of 

around 30% in our subscriber base. It decreases every single year, despite any of the promotions 

we try.  We’re not selling anywhere near enough new subscriptions to make up for that and as a 

result, not enough income is coming in. Facing this reality, the Board has slashed the marketing 

budget by a third, limited every single production expense it can think of, and, worst of all, 

slashed the staff’s work hours. You do know that we reduced their weekly hours last summer by 

closing the office an extra day out of the week, and none of them even have benefits, right?”  
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 Eckert shifted his rotund frame as he leaned back in his chair. In this reclined position, 

his bluish-grey wool blazer appeared to be at least one size two small. The long, narrow shape of 

his face remained unchanged despite exhaling deeply under his push-broom mustache. He 

quickly licked his lips several times before responding.   

 “Bill, it simply isn’t a matter of what challenges you or the staff face. That’s all a shame, 

but frankly, these aren’t our concerns; our job is to protect the health of the orchestra and 

produce the highest quality music possible. All else is secondary.” 

 “You honestly think this doesn’t concern the health of the orchestra, Tom?” Despite 

having been down this road before, Bill was incredulous. He was growing increasingly tired 

watching Eckert, whom he had always thought looked a bit like Jabba the Hut, shift around in his 

chair only to endlessly repeat the same predictable response.    

 “Again, you’re missing the point, Bill. As difficult as you think these things may be now, 

the situation will be far worse if there’s no orchestra for season opening weekend in November.”  

 At this, several of the other musicians present in the room, who had remained silent for 

almost the entire session, shifted uncomfortably in their seats. 

 “That’s certainly true, Bill,” said Teddy Mckenzie, the timpanist. “because, as I’m sure 

you’re aware, the longer we take to reach an agreement on this, the less likely it is players will 

keep their schedules open. Many players have already begun accepting jobs for next season, and 

I don’t have to tell you that there are only so many weekends.” 

 Of course, Bill was intimately aware of the difficulties involved in scheduling a season. 

Under the current CBA, the NSO’s musicians were required to perform in at least half the 

season’s concerts. Dragging this process out would create uncertainty in their minds, and they 

would not hesitate to fill their schedules with other gigs. That would force Bill to hire a large 
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number of substitute players for multiple concerts, and the orchestra would lack the kind of 

consistency that many felt it needed to produce truly great performances. The possibility of 

engaging numerous subs, although not ideal, was one that Bill would gladly accept. “After all,” 

he thought, “we don’t have to pay subs as much.”  

 “I don’t think it is in anyone’s interest to delay things Teddy,” said Bill. “It’s just a matter 

of trying to reach an agreement that the Board feels is reasonable given our current situation.” 

 “Well, Bill, our current situation is one in which we must insist on negotiating new terms 

before we agree to sign another CBA. We have been more than reasonable extending the terms 

of the current CBA for the past three seasons.” said Eckert. “Now, I’ve spoken with Jim Roberts, 

and he agrees, that what is reasonable here is a wage increase in the vicinity of 5% for a term of 

two years.” 

 Jim Roberts was President of the Joliet Musicians’ Union (JMU), local chapter 201. 

Roberts had assisted the Player’s Committee in negotiating their current CBA, and would be part 

of any negotiating sessions for a new one moving forward. Goldman knew that the union would 

want a wage increase. The 2% pay cut he had suggested to Eckert earlier was merely a strategy 

to limit the musicians’ expectations as much as possible. “After all,” he thought, “the 

organization is on the verge of insolvency.” He knew they would likely never agree to any kind 

of pay cut, but it was necessary to start off with the idea in order to make his ultimate proposal 

seem more reasonable: getting Eckert to agree to a new CBA without a wage increase.  

 “Well, Tom, given the financial health of this organization, a 5% pay increase is out of 

the question.” Bill said this as gently as possible, but he knew it would not matter.  

 “Bill,” Eckert said, clearly becoming irascible, “Anything less is going to be 

unacceptable to this Committee and the union. The Board can’t ask the musicians to bear the 
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brunt of the orchestra’s economic troubles by forgoing, yet again, a reasonable wage increase.  

Costs continue to rise for everyone.” Eckert had simply disregarded the idea of any kind of cut. 

 “Well Tom, perhaps we should take a break for a moment, table this issue for the time 

being, and shift gears to discuss upcoming auditions.” 

 “Fine. As silly as I think it is to delay discussing this issue yet again, we have been at it a 

while. If we continue, can we please get some coffee or something? I believe everyone would 

like some.” 

 “Sure,” Bill said, irritated, “give me a minute and I’ll put a pot on now.”  
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Aspen 

 The verdant landscape of Aspen, Colorado never ceased to amaze Emily. “It’s so 

beautiful. I could easily live here long-term,” she thought. She had stopped on the side of a small 

cliff overlooking a valley during one of her regular morning runs. “If only it wasn’t so far away 

from everything. Maybe one day move to Denver and I’ll play in the Colorado Symphony,” she 

thought, amusing herself.  

 Nearly six weeks had passed since Emily’s graduation. The day after the ceremony she 

said a tearful goodbye to Dr. Fischer, mailed her parents the most of her belongings, and boarded 

a plane for Colorado. Emily did not have a clear plan for what she would do after the festival 

concluded in July, other than return home and begin auditioning for any available orchestra 

openings. At the moment, however, she was determined not to worry about this too much. If 

there was ever a place where she could work in peace by day and let loose a bit at night, it was 

here in Aspen. Upon arriving, she easily fell back into “Aspen” mode, as she liked to say. This 

involved a daily schedule of practicing, workshops, and rehearsals during the daylight hours, 

followed by some of the most enjoyable nights she had ever had. Wonderful concerts took place 

every few nights in the fantastic setting of the Gunnison National Forest, followed by liveliest of 

social gatherings. Many of the orchestra’s musicians would carouse around town, drive out into 

the country, and engage in all kinds of other rousing high jinx. The stress involved in long hours 

of intense practice and rehearsals during the day seemed to easily melt away in the cool, 

refreshing night air, and sometimes, at the occasional hot tub party. Emily, while certainly one of 

the tamest in the bunch, allowed herself some of this fun to an extent she normally would not 

have at the Thomas School. Besides, she thought, this was most likely the last time she would 

perform in this festival, so why not revel in the delight of it all?   
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 As Emily began running back into town, Bluish-purple mountains rose in the distance, 

shimmering on the horizon. Not just the music, but also the artistic inspiration that seemed to 

emanate from the natural beauty of the landscape was a large part of the thrill and attraction of 

this place. Her thoughts quickly turned to the repertoire of that evening’s concert. The flowing 

melodies of Johannes Brahms’ Symphony No. 1 soon filled her head, and she quickened her 

pace in excited anticipation of the night to come.  

**** 

 That night’s concert was electric. Being a Friday night, it was well attended, and a 

beautiful twilight sky outlined the white, open-air pavilion. Every sound on stage cut through the 

air to even the farthest lawn seats, and the orchestra sparkled like a precious gem beneath a 

setting sun and mountains stretching out in all directions.    

 Emily’s playing was especially impressive that night. Numerous musicians and patrons 

had complimented her on the rich quality of her playing. Usually her own worst critic, even she 

was happy with her sound that night. The entire concert had been a splendid experience and she 

was riding high. Her adrenaline rush was still fresh as people began to depart.    

 “Emily you were wonderful! Congratulations! You’re going out, right?” Kim Uslan had 

already packed up her flute and called to Emily from where she was standing in the rear corridor 

of the pavilion. “Do you need a ride?” 

 Emily had met Kim two summers ago during her first festival. Kim, a small girl with 

brown hair, green eyes, and a light complexion, had introduced herself to Emily after a rehearsal 

and the two immediately hit it off. They had remained fairly good friends ever since, despite 

seeing each other only once a year. Emily could immediately sense that she and Kim, who was 
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now a senior studying flute at the Curtis Institute of Music, were similar in many ways. She had 

grown quite fond of her company.    

 “Oh, thanks Kim – sure, I’m going to come,” yelled Emily. “And we might as well drive 

together, right? Just let me pack this up and change my clothes. I’ll meet you out back in a few.” 

Emily grabbed her clothes bag and violin case and headed to the dressing rooms.   

 “Ok, good!” Kim shouted back with a smile as she stood there watching Emily leave.  

 Twenty minutes later they were headed downtown to the East Point Bar and Grill, a 

popular post-concert stop for many of the festival’s musicians. They arrived at close to 10:30 pm, 

and numerous musicians from the orchestra were already ordering drinks at the large, rectangular 

bar in the center of the room. After some searching, Kim spotted an empty booth in the corner of 

the room that she immediately claimed, and alerted Emily from across the room.   

 “Emily, after the job you did tonight, I think it’s time for you to try the legendary Ski Lift 

cocktail,” exclaimed Kim. The Ski Lift Cocktail was an East Point staple: Sierra Mist, grapefruit 

juice, tonic, and cherry flavoring mixed with multiple shots of Gin, 151-proof Rum, Tequila, 

Vodka, and a drop of Whiskey. Kim had tried unsuccessfully for the past two seasons to 

convince Emily to partake in the tradition of ordering one.  

 “Oh no, no, no,” Emily said, waving her hands, “just a cranberry vodka for me, please. 

We may not have a concert tomorrow but I still have to do other work, you know!” While this 

was true, Emily had far better reasons for continuing to resist this so-called “rite of passage,” 

namely, its notorious reputation for incapacitating those who consumed it. “No thanks!” 

 “Emily, you are so weak,” said a voice from behind her. It was George Marquina, the 

orchestra’s timpanist - of all people. “Stop being such an old woman. I’ll have one with you.” 
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 “Ugh, you. I’m not being an old woman. First, I just happen to prefer something that isn’t 

completely disgusting, and second, why would I ever think of having a drink with you?” This 

was only partly said in jest. George seemed to enjoy teasing Emily any chance he got. The 

reasons for this were not entirely clear to Emily. Most of the time, he was tolerable and it all 

seemed in good fun, but occasionally Emily would sense that he was clearly attracted to her and 

wanted attention. She may have had less patience for George had he not been particularly 

attractive; he was especially striking, with a tall, muscular frame, and jet-black hair.  

 “Excuses, excuses. Say whatever you want, but the truth is, you play a nice fiddle but I 

think Kim’s got your number on this one. She’s put down more than one Ski Lift in the past!” 

 “George! What a jerk you are!” Kim said, punching him in the shoulder. Some of the 

others at the table began to laugh along with George and to encourage Emily to take the 

challenge.   

 “You’re a complete idiot, George,” Emily said, “I could try it if I really wanted to, but…” 

 “Well ok then,” George said, “in that case, it’s on me!” Five minutes later Emily was 

staring down at her first Ski Lift Cocktail. After one sip, she knew it was going to be a long night.  

  “Oh well,” she thought, “it was going to happen sooner or later. At least this will shut 

George up.”  

**** 

 After several hours, during which time Emily had managed to finish about half of her 

cocktail, the crowd at the bar had started to thin out. George had long since disappeared, most 

likely to another bar, and several others had wandered into the back part of the grill to watch a 

local rock band. Only Emily, Kim, and one of Kim’s friends, a harpist named Tiffany, remained 

at the booth. For the past fifteen minutes, Tiffany had been pouring her heart out to Kim over her 
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cellist boyfriend in Seattle who she recently discovered was cheating on her with a close friend. 

At first, Emily had listened and feigned interest. Now, as the effects of the Ski Lift Cocktail 

began to take hold of her, she became bored and irritated with the girl’s sob story.  

 “Well, live and learn right?” Emily said to Tiffany, holding back a small chuckle. Tiffany 

had always struck her as naïve on a variety of levels, and now her suspicions were confirmed.   

 “Kim,” Emily said, rising, “I’ll be back in a bit, I’m going to check out that awful 

sounding band.” 

 Kim knew it was a lie. Emily would normally do everything she could to avoid exposing 

her ears to the deafening decibels produced by amateur bands like The Snowboards.  

“What? Well hold on, maybe I’ll come with…” It was no use. Tiffany’s sobbing had suddenly 

increased, and Kim’s shoulder was wholly occupied with the girl’s tearful face and running nose.    

 As Emily began to make her way around the bar towards the restrooms, she suddenly 

stopped at the sound of a thick voice calling her name from behind.   

 “Emily Shaw? Is that the Emily Shaw?” 

 Emily turned around but saw no one.  

 “It is you. I thought so.” 

 Then she noticed him. Sitting in the corner of a nearby booth was a grizzled older man, 

upper middle-age, looking directly at her. “Wow,” she thought, “he looks just like Patches 

O’Houlihan from that stupid movie Jake made me watch, Dodgeball.” 

 “Sorry, do I know you?” Emily was starting to wonder if the Ski Lift was more potent 

than she had originally thought. Maybe the legends about it really were true. “Have we met?”  
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 “Sorry to bother you, but I just had to see if it was you. The name’s Patrick Montgomery. 

I’m a huge fan of your playing! I’ve seen you the last few years, each summer, and always hoped 

to have the pleasure of meeting you. You did an absolutely stellar job tonight at the concert.” 

 “Oh! Thank-you so much!” Emily had a real weak spot for fans who praised her playing. 

“It’s nice to meet you. Do you live in Aspen year round or just come for the festival?” 

 “I live right here in Aspen, and grew up in Colorado. Actually, I’m a violinist myself. I 

used to play for the Denver Symphony Orchestra in the 80’s.”  

 “Oh really? Wait, do you mean the Colorado Symphony Orchestra?”  

 “No my dear, its predecessor, the Denver Symphony Orchestra. Unfortunately it broke up 

in 1989 and the Colorado Symphony was formed a year later.”    

 Emily felt like she had read this factoid somewhere before. “I seem to recall hearing 

something like that. It’s funny because just the other day I was thinking, who knows, maybe I’ll 

end up playing for the Colorado Symphony some day. I don’t know that much about the 

orchestra, but this is such a beautiful place to live, you must love working here.” 

 “Oh sure, it’s a gorgeous place to live. A person really can’t find a more perfect place for 

appreciating the outdoors. As far as the work goes though, I say to you, enjoy that wonderful 

orchestra you’re in now, because you can’t beat that experience, and it’s tough out there! With 

this, he picked up his beer, toasted the sky, and took a long solid gulp.   

 “Oh, thank-you. Yes, it is quite good.” It was clearly the best orchestra at the festival, and 

Emily was proud to be its concertmaster in a year that would probably be her last. Still, for the 

past several years, she had increasingly focused on which professional orchestras were holding 

auditions. “So, whatever happened to the Denver Symphony,” asked Emily, “you said it 

disbanded?”  
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 “Oh, well, I’ll tell you, it’s a sad story indeed, but unfortunately, one that’s all too 

common in our industry. I remember reading in your bio that you are just about finishing up your 

degree right?” 

 “Actually, I finished three weeks ago. Graduated and done, finally!” 

 “Oh, that’s excellent! Congratulations! So, I’m sure you’ll be learning about the dark side 

of the orchestral world soon enough without listening to me go on and on about things. You’re a 

far better player than I.” 

 Emily, flattered, was intrigued. In almost any other setting, by this point in the 

conversation, she would have been looking for a pleasant way to make an exit. But tonight, and 

at the sight of Tiffany still sobbing into Kim’s shoulder from across the bar, she was more open 

to the idea of sticking around. After all, how would she get back to town without a car – and, 

could Kim even drive one safely at the moment?  

 “Well, I know it’s late, but if you have a few minutes, I’d love to hear about it.” 

 “Well, certainly my dear, take a load off if you want.” Montgomery took another swig of 

his Belgian IPA and motioned for her to join him. “It would be my pleasure.” 

**** 

 “The Denver Symphony really used to be a great orchestra all right. In the 50’s, Time 

Magazine called it one of the leaders in performing American Music.
1
 That was back in the days 

Saul Caston was leading it, and he came from the Philadelphia Orchestra you know. He brought 

in a lot of great soloists like Jascha Heifetz, Leon Fleischer, and Rudolf Serkin. I joined a lot 

later of course. Despite how I look, I’m not that old. I won the audition for section violin in the 

mid-70’s, and was so happy, because the orchestra was really on the rise at the time. This was 

                                                 
1 “Music: Denver's Happy Orchestra,”Oct. 29, 1951, Time Magazine 
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right when Denver decided to build Boettcher Concert Hall specifically for the orchestra. The 

second biggest in the U.S.! Exciting times,” Montgomery paused to take another sip of his beer. 

 “Wow, I didn’t know that at all. So…what happened to the orchestra exactly?”  

 “Ugh, well, you know how it goes, the same exact thing that is happening today my dear. 

I’m sure you’ve kept up on things in the orchestral world without me lecturing you.” 

 “I know times have been tough, but…” 

 “Tough? I’d say brutal at best with no clear end in sight. I mean, think of it, in the last 

two years, the Honolulu, New Mexico, Philadelphia, and Syracuse orchestras have all been 

forced to file for bankruptcy, and the Detroit Symphony Orchestra experienced the longest strike 

in the history of American orchestras.
2
 Talk about dark clouds on the horizon. Terrible.” 

 “I had heard about some of those, but I haven’t really had the time to do much reading 

about it. I mean, I hear things all the time from people, but I’m not sure about the exact problem.” 

 “Well, neither is anyone else. It’s not like someone has a clear solution. Honestly, it all 

involves a combination of things - dysfunctional practices.” 

 “Did you say dysfunctional practices? What do you mean?” The Snowboards incessant 

moaning and sub par guitar playing, even from behind the wall, made it hard to hear clearly.  

 “Well, it’s not like the decline of orchestras in the U.S. is a new problem. Hardly so! For 

most of this past century, orchestras have functioned with a performance income gap; audience 

has fallen by around 30% in the last thirty years, but the wages of orchestra musicians have 

increased at a rate greater than the salaries of white and blue-collar workers in other industries.
3
 

                                                 
2 Tony Woodcock, American Orchestras: Yes, it’s a crisis (part IV), Tony’s Blog ¶5 (May 4, 2011), 

<http://necmusic.wordpress.com/2011/05/04/american-orchestras-yes-it’s-a-crisis/>. 
3 Robert J. Flanagan, Symphony Musicians and Symphony Orchestras, New Labor Market Institutions and the Public Policy Response: A 
Symposium to Honor Lloyd Ulman (Oct. 27, 2007) 

 



 21 

The only way that happens is if there are some very dysfunctional, well-ingrained, bad habits 

happening year after year. You could call them, ‘institutional constructs,’ so to speak.” 

 Emily started sipping the second half of her cocktail. By this point, she was clearly 

entertained. “How did I stumble upon this guy again?” she thought. “What did he say his name 

was? Patrick? Patches? Hasn’t he ever shaved or heard of a barber?”  

 “I’ll give you an example,” Montgomery continued, “and you’ll love this. According to 

the League of American Orchestras, and the U.S. Labor Bureau, musicians’ wages, for the most 

part, are inversely related to an orchestra’s financial success.” 

 “How so?” Emily was more than capable of following most of what Montgomery was 

saying, but after imbibing the first half of her Ski Lift, and starting the second, her better sense 

told her it would be better let him explain things in detail.” 

 “That means, basically, that through the years, the worse an orchestra performed 

financially the year before, the more the wages of its musicians tended to increase afterwards. 

From a business point of view, it’s completely backwards! The practice started with the top-tier 

orchestras. Their argument was that it’s necessary as a competitive way of recruiting and 

retaining top musical talent. It filtered down to the second tier groups and eventually became a 

standard demand in collective bargaining.”  

 “So, wait, if I understand you right, you’re saying orchestra musicians should be paid 

less?” Emily chucked, “I could find more than one person in this town that would disagree with 

you! When you look at how much money people spend, and what it takes to become…” 

 “Don’t get me wrong…I, personally, am not saying anything like that really. I mean, I’m 

a violinist, so of course I think we should be paid more than we are! I’m just stating, statistically, 

what has happened. Orchestras have taken in less and less money, have had to pay out more and 
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more, and the only way they’ve been able to make up the difference is by increasingly relying on 

private donations.” 

 “You mean grants?” said Emily. 

 “Well yes. Grants, private gifts, donations, pledge drives, fundraisers, benefit dinners, 

and worst of all, taking early draws from endowments. A huge amount of resources and 

volunteer work goes into raising that money, and it pays the musicians and keeps the concerts 

going, hopefully, but year after year they still operate in the red. Only about a third of the 

operating expense is covered by actual ticket sales.”  

 “That’s true.” Emily had heard this many times before during preconcert announcements 

aimed at getting the audience to donate.  

 “Take the recent debacle with the Detroit Symphony a few years back. The musicians 

struck for a record number of days over wage cuts, and the orchestra was forced to cancel the 

remainder of its season. To settle the strike, the musicians had to agree to a 23% pay cut, and 

cuts to pension and health benefits. Interestingly, they were given a new option to make up for 

the cuts by participating in a new kind of community outreach plan or something. Despite those 

concessions, the Detroit Symphony still had a $3 million deficit the next season, and the ultimate 

topper, they remained $54 million in debt after defaulting on a loan for a new music center.”  

 “Wow,” said Emily, “I know, that was a terrible situation all the way around.”     

 “It still is! The musicians and management are still arguing over whether those cuts will 

become permanent or not. The irony of it is, despite all that, DSO is a success story. The other 

symphonies went completely bankrupt, and those that didn’t are in some ways worse off.” 

 “What do you mean?” Emily was not following him.   
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 “Well take the Louisville Symphony. It’s smaller than Detroit, so perhaps a better 

representation of many second-tier orchestras. Same type of situation, except this time, 

management stood firm. When the musicians struck, management put out a nationwide call for 

permanent replacements.” 

 “What do you mean permanent replacements?” Emily was becoming more interested. Of 

course, she had heard about many of these issues in the orchestral world, and had conversations 

with friends, but never to this extent. Most of the time, her friend’s reactions were the same: 

sympathy and outrage over the fact that the musicians were being asked to take a pay cut. This 

man claimed he was a violinist, but he had a take on things that Emily had never considered. 

 “Permanent replacements…” 

 “Emily!” exclaimed Kim, approaching the table. “There you are! Sorry about getting tied 

up with Tiffany. She’s just completely lost it. You have no idea the horror stories she told me. 

Unbelievable. I thought you were going to check out the band?” 

 “I was, but I stopped to talk with…” Emily sincerely regretted drinking the rest of the Ski 

Lift at this point. Her mind went completely blank. Pat? Paul? What was it?   

 “The name’s Patrick Montgomery. I’m a local violinist. Nice to meet you.” Patrick 

nodded his head in Kim’s direction and tipped his glass. 

 “Oh hello - very nice to meet you as well. I’m Kim.” Where have I seen this guy before, 

she thought? He’s as big as a house! 

 “Sorry!” blurted Emily. “I was so wrapped up in what you were saying, that I…” 

 “Don’t apologize dear! It’s nothing,” Montgomery said with a broad smile that revealed 

several gold teeth that gleamed in stark contrast to several black ones. “Care to join us Kim?” 
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  “Permanent replacements. That just means that while the musicians are striking, the 

orchestra can hire new players to keep playing concerts. When the strike ends, the original 

musicians have to get in line behind the new hires to get their jobs back – which could be never.” 

 “But who would work for that pay if the original musicians wouldn’t?” asked Emily. 

 “Well, I don’t know. You have any plans for the fall? $925 a week sound good to you?” 

 “As opposed to not winning an audition and earning nothing, let me think…” Emily’s 

head was starting to reel now from not only the many forms of alcohol she had consumed, but 

the entire discussion in general. 

 “Well, if you decide to, be sure not to join the union just yet,” Montgomery said with a 

hearty sarcastic laugh that successfully transferred most of the wet remnants of Coors Light from 

the bristle of his beard onto the table. 

 “What do you mean, isn’t it good to be in the musician’s union?” asked Kim.  

 “Miss Kim, Emily, we have had a very nice conversation to this point. I’ve thoroughly 

enjoyed it. Thus, if I am to continue, I feel the need to preface that which I’ll say next with a 

disclaimer of sorts. You are both far younger than I, and I have no desire to taint your views with 

my own personal opinions. Do your own research and make up your own minds. Consider 

yourselves warned that when it comes to unions, my opinions are quite prejudiced.  

 “How so?”  

 “Well, essentially, I believe labor unions are nothing but crooked and corrupt. They kill 

jobs and increase the cost of goods and services.
4
 Take the situation in Louisville for example. 

The Louisville Musicians declined an offer of binding arbitration. Yet, the American Federation 

of Musicians threatened to take disciplinary measures against any unionized musician in the 

                                                 
 

4
 George Cardieri, Music Faculty, Pima Community College, Former President of the Greater Tucson Area 

Society of Musicians, (Tucson, Arizona). 
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country that answered the orchestra’s call. Basically, if they couldn’t have it their way, they were 

sure as hell going to do everything they could to make sure no one else had it any other way.  

There was no way Louisville was going to have any kind of orchestra that season. This despite 

an enormous pool of highly qualified, unemployed players at the national level, many of them 

with huge student loans, as you two may have,” he said shaking his head, “It was their way or 

the highway, you can be sure of that,” he said, with extra inflection, pointing his finger directly 

at Emily.  

 “Of course, the counter argument to this,” Emily said, “is solidarity. The union has to 

protect the ability of musicians to make a living wage and the only way to do that is to 

discourage those jobs from being filled in any way it can - by asking musicians to stand together.” 

 “That’s certainly true, and I used to be a member for precisely that reason. Over the years 

though, I began to see that unions have done more damage than good by strangling the free 

market. This is why they’ve been largely disappearing in the private sector. It’s not so much the 

existence of the union that is damaging, but rather it’s inherent tendency to make unreasonable 

demands that are completely out of line with the free market realities – like insisting musicians’ 

wages increase when the organization itself is headed off a cliff.” 

 “So, tell me, is that what happened with the Denver Symphony?” Emily said.  

 “It is, and as I’m sure you can tell by now, I still have distaste in my mouth over it all. 

Labor disputes went on and on throughout the 1970s, and we were forced to delay several 

seasons. Keep in mind, I don’t claim to have all the answers. After all, I’m a violinist myself. It’s 

just, I’ve been watching this downward spiral go on and on since then with other orchestras, and 

more often than not, it seems like the union, and unionized musicians, just don’t want to accept 

the fact that difficult realities exist. Their denial and stubborn behavior is not going to help right 



 26 

the tide, and from what I’ve seen, they go out of their way to prevent anyone or anything else 

from being successful in a way that isn’t directly sanctioned by them.” 

 Emily and Kim didn’t know quite what to say at this point. They sat there nodding their 

heads not so much in agreement, but exhaustion. By now, it was quite late and the band had 

stopped playing.  

 “It’s been great talking to you two ladies. You must be exhausted after that concert, let 

alone that drink.” Montgomery pulled a twenty out of his pocket and threw it on the table before 

standing up. “Congratulations again on graduating! Hopefully we’ll bump into each other again.”  

 “It’s been great talking with you too,” Emily said, “we’ll be around for the rest of the 

month. Do you have a business card? I don’t have one but I’m on Facebook.” 

 “Oh good, so am I. It’d be great to stay in touch. Best of luck to both of you.” With that, 

Emily and Kim watched Montgomery stagger out of the bar and disappear.  

**** 

 “I’m so light.” Emily effortlessly floated and twirled hundreds of feet above a band shell 

far below, like an astronaut rolling over and over again in space. In the distance, the outline of 

sharply jagged crimson mountains rose up in all directions and dark red beams of a setting sun 

spilled out over horizon. She felt entirely at peace, gently drifting through a large black expanse, 

completely weightless. Far below her, a brilliant white light, speckled with black points, began to 

stir under the band shell. Though blurry, its shape was familiar to her. Soon, a mysterious 

mélange of sonority began to emanate from the ball of light, interrupting the peaceful silence 

surrounding her. It filled the blackness, and she immediately felt an increasing sense of nervous 

anticipation mixed with terror. She began to aimlessly drift forward. Though terrified by the 

imperceptible mixture of tones, they also seemed familiar. She had experienced it all before, at 
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some point in time, only now everything was out of focus and vague. The sonorities suddenly 

vanished just as quickly as they had come. Silence returned to the blackness, and though the light 

below remained, all else was still. Emily continued to float carelessly through the expanse, but 

the comforting sense of peace did not return. She knew, instinctually, that the calm was only 

temporary. Suddenly, an explosion of sound, magnificently cascading upward, enveloped Emily 

and transported her onto the stage where she stood before an audience in the thousands. Here, 

every sight and sound came into sharp focus; she was aware of even the slightest of sensations. 

Her hands firmly grasped her violin, and as she began to raise it, the feelings of terror and 

nervous anticipation she had previously felt gave way to a rush of adrenaline. She began to play, 

but the beautiful, carefully polished instrument produced no sound. Instead, she began to hear 

laughing coming from above. There, a large bearded man, shaking his head and chuckling, 

hovered directly in front of her holding a Belgian IPA. She knew him, but could not recall his 

name. One by one, the orchestra’s musicians began to join him. The laughter grew and grew, and 

as he faded from her sight, she heard him whispering, “It was their way or the highway, you can 

be sure of that.” Then, she noticed that the audience had disappeared and the band shell was 

empty. At the sight of this, a feeling of intense dread came over her as the orchestra continued to 

laugh incessantly, and she began pushing her way through music stands and musicians, 

desperately trying to escape the stage. In a fit of anxiety she collided with a string bass and fell 

backward off the stage into blackness. She fell for what seemed like hundreds of feet, and the 

stage once again became a distant ball of light, only now high above her. Panic overtook her as 

she spiraled out of control in a never-ending free-fall.  
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 In an instant, Emily’s entire universe vanished, replaced by the loud, annoying ring of her 

mobile phone. It sat on the nightstand next to her bed, and she reflexively reached to silence its 

painful high pitch.  

 “Ugh, what time is it?” Emily thought. Opening her eyes only half way, she swiped the 

answer bar on the phone. “Hello?” 

 “Good Morning and Congratulations my dearest!” an excited, overly enunciated voice 

exclaimed from the tiny speaker.  

 “Oh, hi Dad, ughhhh, how early is it?”  

 “It’s already 11:00 AM Emmy, that’s 9:00 AM your time! Are you going to spend your 

last day in Aspen sleeping? Carpe diem!”  

 Charles Montgomery Shaw held a latte in one hand, a Wall Street Journal in the other, 

and used his shoulder to steady a mobile phone against his ear as he walked through the parking 

lot to his mint condition 1967 Ford Mustang Shelby GT500. Shaw, a Real Estate developer, 

investor, and entrepreneur, had enjoyed more than one financial success in his lifetime. At 52, he 

had amassed a vast amount of wealth, and enjoyed a more than comfortable lifestyle with his 

wife Ellen, in one of Naperville, Illinois’ most impressive residences.  

 “Your mother and I heard all about last night’s successful finale, and as always, we’re 

immensely proud of you.”  

 Three weeks had passed since Emily’s night out at the East Point Bar & Grill. The 

morning after meeting Patrick Montgomery had been a rough one, as the residual effects of the 

Ski Lift Cocktail slowly wore off over the course of the day. Her conversation with Montgomery 

had seemed like a strange dream, one that she was unable to let go of fully in last three weeks of 
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the festival. In the days leading up to the final concert, she fell back into her usual routine of 

diligent practice, and despite enjoying several other nights out, none were nearly as interesting. 

On the night of the final concert, as Emily took the stage to lead the orchestra, she was almost 

sure she caught sight of Montgomery seated in one of the last rows, but he did not appear 

backstage afterwards.  

 “Thanks Dad, I could have played better, but it turned out to be the perfect kind of 

concert to end the festival.” 

 “Oh nonsense! Everyone loved you last night, Fischer texted me and said as much. I 

invited him to spend a few days with us at the cabin this winter.” He was referring to Erik 

Fischer, President of the Aspen Historical Society, avid fan of the festival, and longtime friend. 

“Your mother and I are very happy for you dear! Now Emmy, I don’t have much time to talk 

right now, I’m on my way to a closing, but what time should I pick you up tomorrow?” 

 “I think my flight lands at O’Hare about 5PM. I’ll call you when I get to the airport.” 

 “Ok great –I’ll expect a call from you then. Have a great last day; we can’t wait to see 

you here tomorrow! 

 “Ok, me too, thanks Dad! Bye!” 

**** 

 “Miss Shaw, you are next.”  

 Six months had passed since Emily returned from Aspen. When she met her parents at 

the airport, she was eager to start a new life dedicated to auditioning for absolutely any orchestra 

job that became available. Her parents, supportive as always, encouraged her to live at home in 

Naperville until she won a permanent position. Charles Shaw, despite his wealth, was a firm 

believer in people making their own way in the world. His own story was a rags to riches tale; in 
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partnership with his father, he had grown their small, struggling real estate office into one of the 

region’s top businesses, investing in countless lucrative ventures along the way. Although he had 

never denied Emily financial support or any opportunity she may have needed during her college 

years, his assistance was not unconditional. From a young age, she learned that he expected her 

to earn his support by achieving good grades, practicing hard, occasionally working part-time for 

him, and earning as much as she could on her own by playing gigs. Charles, who came from a 

large family with many siblings, knew it would be easy to spoil Emily growing up since she was 

an only child, and had always tried to resist the impulse to do so. 

 “Ok, thanks, I’m ready.”  Emily stood behind a pair of double doors that lead onto a large 

black stage. “This is it,” she thought.  

 Emily had taken dozens of auditions across the country during the past six months for 

any orchestra that had posted openings. She had received multiple callbacks, and made it into the 

second round for many, but had not managed to win a position. The doors suddenly swung open 

in front of her. She walked confidently onto the stage, hidden behind a large screen. “Here we go 

again,” she thought. 

**** 

 “It was for the Naperville Symphony Orchestra,” sighed Emily. “And I’m just starting to 

doubt the whole process Jake.” Emily and Jake had managed to keep in touch on regular basis 

over Skype or through Facebook.   

 “Well, you never know, maybe this one will come through since it’s right in your own 

backyard. What do you mean you’re doubting the process?” 

 “I mean, think about it, Jake, every single audition is blind – behind the curtain. I know 

it's based strictly on the sound of your playing, but c’mon, looks shouldn’t matter at all - or the 
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way I carry myself on stage as a performer? I think the audience pays almost as much attention 

to the way we look while performing as the music sometimes. Isn’t that why they come to see 

the concert.  

 “You’re the most attractive performer I’ve ever seen. It’s a real strength of yours, so why 

shouldn’t it be an advantage for you?” agreed Jake, who never missed an opportunity to flatter.  

 “And it just really irritates me that my resume, our Thomas School credentials, aren’t 

given any weight at all unless we make it into the final rounds,” Emily said, continuing her rant.   

“I mean, how many other jobs are there where they don’t even look at your credentials.”  

 “Well, right Em, but the performing arts, orchestra jobs, are a little different than lots of 

other jobs. It’s based strictly on your sound to make it fair, to prevent any favoritism.” 

 “Jake,” Emily sighed again, “don’t call me Em, please, you know I hate it.” 

 “Right,” Jake replied apologetically with a sarcastic smile, “I forgot, you hate it.” 

 “Ugh, I know you’re right. It’s just that, it doesn’t seem like a fair system. I mean, there 

are three to four mid-level orchestras in this region, and some of the same players end up 

winning jobs for each one! You can’t honestly tell me some of the musicians on the audition 

committee don’t recognize the sound of their friends. But even if they don’t, what irks me the 

most is, there are so few jobs! It’s unbelievable! Not to mention once someone does get a job, 

they allowed to keep it until they’re about 90 years old, even if their playing goes way downhill. 

There are barely any openings even for the smaller orchestras!”  

 “I know, I know. But trust me, I know you’re going to get something soon. You’ve been 

working hard and preparing for years. It’s only a matter of time before you get one.” 
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 “Well thanks Jake. Sorry for whining so much, I’m just venting. I should have more 

patience, I know. I’m just frustrated that it’s so competitive for even the mid-level orchestras, let 

alone, like, the CSO, New York, LA. Thanks for listening to me.” 

 “Of course, it’s no problem. Trust me, I know you’ll get something soon, you’re way too 

talented a player not too. Just hang in there. Listen, are you planning on visiting Illiana anytime 

soon? There’s this recital coming up that… 

 “I’d love to Jake, but I have to run right now, my Dad’s calling me. We’re getting dinner 

tonight. I’ll talk to you soon, BYE!” Emily quickly logged off. 

 “EMILY!” Charles Shaw called from the lower level of the house. “You have a call!”  

 “On what?!” replied Emily.  

 “Your cell-phone, you left it down here!”  

 “Dad, you answered my phone?” she said taking it from him. 

 “Well, I saw the number, and I didn’t want it to…” 

 “Shhh,” Emily motioned, “Hello, this is Emily.” 

 “Hello Ms. Shaw, this is Bill Goldman, the Executive Director of the Naperville 

Symphony Orchestra. I’m calling about your recent audition. 

 “Yes, hello!” 

 “Hello – I’m calling to let you know that the Audition Committee was extremely 

impressed with your audition the other day, and it is my pleasure to offer you a permanent 

position in the orchestra’s violin section.”  

**** 

 Emily’s first year with the Naperville Symphony was a tumultuous one. She had been 

absolutely ecstatic to learn she had won the audition, and thrilled to finally have a steady position 
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in an orchestra. Even though NSO was not a top-tier orchestra, it was a respectable second-tier 

regional orchestra that had been around since the mid 1950s. Though the pay was not much, 

amounting to little more than $5,000 a year for around 32 services (a service being either a single 

rehearsal or single concert, not more than 2 ½ hours in length), it was certainly better than 

nothing.  

 Upon signing her first Personal Service Agreement, Bill Goldman had informed her that 

she must immediately join the local chapter of the AFM out of Joliet. 

 “Union membership is required for all our musicians,” he had said, “and actually, you 

won the audition at the perfect time!  We just concluded recent negotiations with the union and 

wages will increase in the fall,” said Goldman dryly.  

 Emily immediately made friends with most of the musicians in the orchestra, and to her 

surprise, was asked to fill a vacancy on the Player’s Committee.  

 “I agree with the others on the Committee that it would be good to have this vacancy 

filled by a new member of the orchestra,” said Thomas Eckert. “If you’re interested we’d love to 

have you. The Committee consists of six musicians from the orchestra and myself - I serve as 

Chair of the Committee. Our primary role is to represent the musicians of the orchestra on behalf 

of the union, the Joliet Musicians’ Union, in negotiations with management. We meet 

periodically and vote on different items of concern that come up throughout the season.”  

 “I’m all for it,” said Goldman to Emily and Eckert, overhearing the conversation at a 

rehearsal, “Not that I have a say as to who sits on the Committee,” Goldman said, ever cautious 

of making the wrong impression on Eckert, “but we’re all happy to have Emily, and it’d be great 

to involve her as much as possible.” 
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 “I’d be happy to,” Emily said. At the time, she had given little thought to accepting the 

invitation. She was interested in learning more about the union, which she was required to join 

within thirty days being hired, and was curios to learn how the orchestra operated. Little did she 

know, her involvement in the committee would soon become a constant source of frustration.   

 The trouble did not begin until midway through the season. For the first several months, 

the committee barely met at all. After the third concert cycle, however, Bill Goldman had made a 

special request of the committee. 

 “The Naperville Community Access station would like to broadcast one of our concerts 

this season as a way of spreading the word about the orchestra throughout the community,” said 

Bill. “My marketing staff and I agree that this would be a wonderful, and frankly much needed, 

way of promoting the orchestra in a time when our subscriptions are in serious decline. Now I 

know that, under the CBA, the orchestra is required to pay each player 3/4 rate per televised 

performance, but given the recent wage increases and loss of subscribers, it would be most 

beneficial if the committee could let the orchestra vote to waive these fees. It would be a shame 

to miss out on this opportunity due to our current lack of finances.” 

 Eckert instantly frowned. “Bill, I don’t have to tell you that the committee believes in the 

union’s guidance on this matter; until the orchestra signs an Integrated Media Agreement, we are 

against the use of any video whatsoever moving forward, let alone providing it for free.”  

 “I realize that Tom, and believe me, it is definitely our intention to work out the terms of 

the IMA during our next negotiations, but in the meantime, try to understand, this is a special 

opportunity to showcase the orchestra. It surely will not become a regular request, and given the 

circumstances, I believe it would be in the best interest of everyone, if the committee allowed the 

orchestra to freely vote on this matter.” 
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 “I will discuss the matter with the committee and the union, Bill, but most likely, this will 

not be possible.”  

 Emily had been nearby and overheard this conversation during a rehearsal break. After 

the rehearsal, during the committee’s regularly scheduled meeting, Eckert brought up the issues. 

 “It is my opinion,” Eckert said, “that despite Bill’s enthusiasm in this matter, the 

orchestra needs to be firm and assert its desire to have an Integrated Media Agreement by 

denying this request. The more the musicians agree to waive fees, the less likely it is that 

management will feel a need for an IMA.” Several of the other musicians on the committee 

nodded their heads in agreement, and a few asked some basic, straightforward questions 

regarding why Bill wanted the fees waived, but none strongly objected to Eckert’s viewpoint.  

 “I hate to disagree,” said Emily, “but I don’t feel the same way. We may be passing up a 

real opportunity here, one we desperately need.” 

 Eckert frowned. It was the first direct challenge to his point of view he had experienced 

in quite some time, and he was disappointed it came from Emily, the group’s newest member. 

 “I know that the purpose of the union, and this committee, is to protect the interests of the 

musicians, but in this case, perhaps we should waive our fees. If we were being asked to waive 

our fees for the entire season, and televise ever performance, I might be able to see denying the 

request, especially if the orchestra refuses to negotiate an IMA. But in this case, we’re only 

talking about a single performance, and I think Bill is being genuine when he says we can 

negotiate the IMA at the next bargaining session.” 

 “You see, Emily,” Eckert said, adjusting his spectacles, “it’s not a matter of what Bill 

may or may not be willing to do in the future. We can’t predict that. All we can do is serve the 

interests of the musicians, and waiving the fee is hardly…” 
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 “But isn’t the betterment of the orchestra also in the interest of the orchestra? If it’s true 

that we are losing subscribers every year, and I’ve seen it myself, we are hardly selling out our 

concerts, how could it hurt to use this opportunity as a marketing tool for a single performance?”  

 Eckert was visibly vexed at being interrupted. True, this was an open forum for 

discussion, but he felt this was a particularly terrible trait of many younger people. They were 

always in a rush. 

“Well, now, just a moment Emily, excuse me, but I do not think our primary concern should be 

the financial struggles of management. Running the orchestra is, really, Bill and the Board’s job. 

I don’t see how a drop in subscribers or ticket sales, both of which are not new phenomena, 

justifies the musician’s sacrificing their payment in this case.” 

 “Wouldn’t it be good for the musicians, in the next round of negotiating a wage increase, 

if the orchestra was attracted new patrons and bringing in more revenue? Other than waiving the 

fees, I don’t see how allowing this is anything but a benefit. Everything today is all about video, 

people are attracted to that more than anything, and really, I haven’t seen any significant video 

since I arrived…” 

 “That, is because we do not have an IMA on file…” 

 “I understand that, but this is a very limited proposal isn’t it? A one-time offering?” 

The other musicians on the committee, all silent, had clearly retreated to the sidelines during 

Emily’s exchange with Eckert; they were used to agreeing with Eckert on most matters and 

seemed unsure of how to react to Emily’s concerns.  

 “At the very least, Tom, how does it hurt us to allow the orchestra to vote on this?  

I don’t see the harm in letting all the musicians decide, since this is a special opportunity.” 

 “It hurts, because it takes up their time…” 
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 “How much time could it take? Pass out Yes or No ballots during a rehearsal 

break….maybe ten minutes tops? Why would anyone mind that?” 

 “Emily…it takes up people’s time, and frankly, the job of this committee is to make 

exactly these kinds of decisions, in the interest of the musicians, without taking up rehearsal time 

to put every issue up for a vote.” 

 Emily could scarcely believe what she was hearing. Is this guy for real, she thought?   

 “Now, this discussion has, perhaps, been a good thing, but we are running low on time. 

I’d like a hands up or down vote on whether to allow the orchestra to vote on this matter, or to 

deny the request. All in favor of permitting a vote, raise their hands.” Emily was the only one to 

raise her hand. “The motion fails 6-1,” said Eckert, “we will deny the request.” 

**** 

 The meeting concerning the video request was the first in a series of incidents that began 

to make Emily particularly negative about the state of the orchestra.  Since disagreeing openly 

with Eckert in the committee, he had been anything but friendly with her. She was fairly sure he 

viewed her as a real threat to the status quo. Having spent so much of her adolescence playing in 

all sorts of different groups, Emily could fairly quickly identify the overall character of a group, 

and learn its strengths and weaknesses. The more she learned about the NSO, the more 

disappointed she became.  

 It seemed to her that Bill Goldman had been right. She observed multiple concerts with 

poor attendance, and after some casual conversation with the box office, verified the fact that 

new subscriptions had been declining more and more every year. The orchestra’s patron base 

clearly seemed to be an aging population, the last of a dying breed, many of whom were forced 

to cancel their subscriptions due to health and transportation issues. Some of the younger 
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musicians in the orchestra had expressed frustration to her that the Music Director, Conductor 

Phillip Crenshaw, and the Artistic Committee continued to choose year after year, programs that 

did little to attract new audiences.  

 “It’s the same set of Mozart, Beethoven, Brahms, pieces recycled every year to please the 

old-timers,” one of the young cellists had said, “there’s no variety to attract different kinds of 

audience. No film music, no dance music, and nothing at all modern. Even I’m bored!”  

 Emily had also noticed that many of the musicians in the orchestra had become 

comfortable, complacent, and lacked any kind of real energy for playing anymore. 

 “I mean don’t get me wrong,” she told her father, “there are some great people in the 

group, and a few younger people that have been hired in after recent auditions. But, Dad, you 

have no idea how poorly some of these players sound, and they don’t even seem to really care 

that much. They won their jobs a million years ago, in the 70s and 80s, have enjoyed tenure for 

years, and basically, now, they just phone it in. I mean, they would never be able to win an 

audition today, it’s so much more competitive.” 

 “I can see your point, Emmy, but are you saying you don’t think tenure is a good idea?” 

her father had said, “After going through the extreme difficulty of winning the audition, I’m sure 

you appreciate the value in having guaranteed, secure employment.” 

 “It’s not so much the tenure, or their playing that irks me Dad, it’s just their attitude about 

everything. For example, last rehearsal, Eckert, the chair of the player’s committee, made sure to 

count down every last second of the fifteen minute break before allowing the conductor to 

continue the rehearsal, even though the orchestra was on stage ready to go. It was so silly! 

Everyone just sat there as he watched the second hand on his watch tick. And you can be sure, as 

soon as the rehearsal, or concert, is over, they’re out of there faster than you can blink. Can you 
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imagine Toscanini or Bernstein putting up with that? But I guess that was the golden era. The 

musicians don’t go out of their way at all for Crenshaw. And sometimes, if there’s a guest 

conductor, the musicians will just huff and puff under their breath and complain if they’re asked 

too many times to fix their playing. For some concerts, they have so little energy on stage, I can 

actually see the audience falling asleep.” 

 “Ah, well, everyone can’t have the enthusiasm and passion of my bright daughter!” her 

father said proudly.  

 “Dad, I’m not kidding around! I’m serious. The thing that scares me is, the NSO is one of 

the more successful, relatively healthy orchestras! But in reality, it’s not healthy at all. I mean, 

it’s certainly not growing; there’s nothing special or interesting going on. Goldman has tried to 

propose a number of new ideas this past season to expand our audience, but the musicians 

haven’t been interested or involved at all. More than anything else, the player’s committee is just 

a giant obstacle. I’m really starting to hate the whole way they operate.” 

 Emily had many conversations like this with her father over the remaining months of the 

season. By the season finale concert in May, though still happy to have a steady job, she was 

convinced the NSO would slowly, but surely, fade away if things continued according to 

Eckert’s status quo. “This is ridiculous,” she thought, “on paper, the orchestra is basically 

insolvent, overall audience continues to decline, and they won’t even approve the broadcast of a 

single concert without being paid additional fees under some special media agreement? How can 

they actually believe they deserve that if they can’t even sell out a 1,000 seat hall once per 

season?”  

 That night, Emily had a dream much like the one she experienced on her final night in 

Aspen. She was floating through the air, peacefully, when she was suddenly transported on stage 
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before the bearded man, who laughed and whispered repeatedly, “It was their way or the 

highway, you can be sure of that…” 

She awoke in a cold sweat. It was nearly 2:00AM, and her mobile phone was ringing.  

 “Hi Emily, sorry if I woke you.” It was Jake. “I was planning on leaving you a message 

because I have some great news. It looks like I’ll be spending most of the summer around the 

Chicago area. Can you believe it? 

 “Really?” said Emily, sitting up, “Why?” 

 “I won a summer job playing at Harrah’s in Joliet of all places,” Jake laughed, “it turns 

out they need extra players for some entertainment group they’re putting together just for the 

summer. Some of my friends also offered to set me up with some gigs in the city. I just wanted to 

let you know that I’ll be around. Oh, and guess what else, I’m pretty sure your friend Kim is 

going to be in town as well. I heard it through a mutual friend on Facebook. Have you talked to 

her recently?” 

 “Actually,” Emily said, “not since last year, a few months after I left Aspen.”  

 “Oh. Well, yeah, that’s what I heard. We should find out what other Illiana people will be 

in the city and have a reunion, right? We could put together our own little orchestra,” he said, 

chuckling, “I’m pretty excited though about this casino job. I mean, maybe I’ll get a gambling 

stipend though or something. I know you’re against that sort of thing, but I’m not a bad card 

player and who knows, I might get lucky and pay off some of these loans early” 

 Emily sat up in bed. “Jake, what did you say?”  

 “I said maybe I’ll get lucky and pay off some of these…” 

 “No, before that.” 



 41 

 “Um, I said we could have a little reunion with Illiana people you know, form our own 

little mini-orchestra for fun.” Jake laughed to himself, “Hey, you remember that time at Illiana 

when…” 

 “Jake, I have to go, I’ll talk to you later.”  

 “What? But…” 

 Emily hit END on her phone, got out of bed, and headed directly for her computer. 

Within seconds, she was on Facebook looking through her friend list.   

**** 

 Emily always had little patience for behavior she deemed foolish, or nonsensical. By 

nature, she was a pragmatist, and tried, in all things, to be as efficient as possible. Nothing 

frustrated her more than stubborn qualities in people. She truly hated being constrained by 

technicalities or procedures that seemed to have little practical purpose or effect.  

 Her recent struggles to reason with Eckert and the Player’s Committee had taken a toll on 

Emily’s enthusiasm for the NSO. The frustrations Emily had voiced to her father only grew as 

time went on, and she developed a truly negative view of the orchestra and its affairs.  

 “The musicians play every concert like they’re tired and bored,” she thought. “It’s no 

wonder the audience hasn’t grown in years. But how can you really blame them? The 

Orchestra’s Board and Committees, its leadership, is far too conservative, out-of-touch, and 

weighed down by politics to ever plan anything truly new or excited.  And to make matters 

worse, everything is controlled or shortchanged by Eckert’s spiritless attitude and insistence that 

union policy be followed no matter the circumstance.” 

 Emily began to truly hate the NSO’s inefficient, impractical state of affairs, and she 

desperately wanted, in some way, to rebel against what she perceived to be a defective system.  
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      Jake’s comment, like a single match igniting a barrel of gunpowder, had sent Emily’s mind 

racing. 

 “I actually do know enough people to put together an orchestra,” she had thought, “and 

with some work, I could probably make it ten times more successful than NSO, and not have to 

deal with a closed-minded Player’s Committee. At the very least, it would be a great way to 

present new and interesting works to the public, ones that I know NSO will never plan. There’s 

no reason I can’t continue to play in NSO and create this on the side – I have plenty of time!” 

**** 

 “Emmy, I think it’s a wonderful idea, and of course, I will help you anyway I can. What 

did you have in mind?” 

 “You do? I was hoping you would,” Emily said smiling.  

 Emily had spent the better part of the last half hour passionately explaining her new idea 

to her father: assemble her own ad hoc orchestra from her many musician friends in the 

Chicagoland area, and present innovative programs that would excite the public.     

 “You see Dad, I’ve looked through my friends on Facebook, and I have more than 

enough contacts to put together my own group. I know a dozen out-of-work conductors alone 

that would be willing to lead the group. I really believe this could be great!” 

 “It’s a very interesting idea Emmy,” said Shaw, who was naturally happy to see the 

development of his daughter’s entrepreneurial sense. He liked the idea of this trait running in the 

family. “If you really want to do it right though, you have to plan things very carefully.” 

 “What do you mean?” 
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 “Well, I’m sure you’ve given some thought to the challenges involved. You will need a 

space large enough in which to practice, a decent venue to present the concert to the public, and 

of course, some funds to pay these friends of yours.” 

 Emily bit her lip. “Well, actually, I have thought about those things, and that’s why I’m 

calling you!”  

 “Oh really,” said her father, coyly, “does that mean you want to make me an offer?” 

 “Well, think of it as an investment opportunity,” said Emily.  

 “I’m listening.” 

**** 

 Emily’s father agreed to stake Emily’s endeavor, under three conditions. First, he agreed 

to cover the cost of hiring the musicians for several rehearsals, and a concert, provided Emily 

could sell enough tickets in advance, by a certain date, to guarantee he would at least break even. 

 “The musicians must understand in advance,” he said, “that their compensation, and the 

concert, depend on you selling enough tickets by the date of the first rehearsal.” 

 Second, the two agreed that any expenses accrued in marketing the concert would be 

deducted from the gross right away, so there would be no chance of building any debt. Third, if 

the first concert was a success, meaning any profits were made at all, her father would receive 

10%. Emily insisted on this last condition, saying “It’s only fair, Dad! It won’t be a real 

accomplishment for me if you’re just funding me for free. If we’re successful, you need to 

receive some sort of return on your investment. Whatever profit we make on the concert, you get 

10% of it, and for future concerts, we will re-negotiate the terms.”     

 Her father reluctantly agreed to this last point. “I raised her right,” he thought, smiling, 

“and on the off chance this ever does happen to make a few bucks, I’ll spend it on my future 



 44 

grandchild. “And this friend of yours you’re always talking with, what’s his name, Jake?” her  

father said, “Will he be helping you out with this?”  

 “Uh, I haven’t talked to him about it yet so I’m not sure. Why?” 

 “Oh, no reason,” her father said, “I’d like to meet this guy at some point, that’s all.” 

 “Ok, well, maybe you will, eventually,” Emily said, hoping to dodge her father’s interest 

in Jake, “but Dad, one more thing, let’s keep our partnership exclusive for now – I don’t want 

anyone else getting involved that we have to worry about!” 

 “You got it princess, just you and me.”   

**** 

 Emily and Jake spent the early part of the summer together, feverishly contacting 

musicians to play in the orchestra for a fall concert. From the moment Emily told him, Jake 

loved the idea, and enthusiastically offered to help her in anyway possible. To Jake’s delight, this 

meant spending more than one late night working closely with Emily. She had stayed overnight 

at his sub-leased apartment in Joliet more than once, and the friendship between them had clearly 

escalated to something more. Though he felt she was not yet ready to think of herself as his 

girlfriend, he now knew for sure that she desired him, despite her casual demeanor.  

 “Hey, your phone’s ringing,” shouted Jake from across the apartment.” 

 “Oh good, maybe it’s the harpist.” Emily said, “Oh, it’s just my Dad. Hi Dad!” 

 “Hello Emmy, I’m calling because I have some good news. I think I’ve found the perfect 

place for your group to meet and rehearse. I’ve just acquired a building in foreclosure on the 

outskirts of Naperville that has a large gymnasium type room with chairs. I walked through it 

this morning and it’s not in bad shape. I don’t know much about acoustics, but the sound seems 

very live. Unless you have something else in mind, you may want to consider this. There’s little 
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chance we’re going to do anything with the building, as far as selling or renting it, for 

foreseeable future until we come up with plans for what to do with several other properties 

around it, so it will likely be vacant for at least the next few years and may work perfectly for 

your purposes.” 

 “That’s great news!” exclaimed Emily. “When can I see it?” 

****  

 By July, Jake and Emily had contacted and spoken with 55-60 musicians, enough for a 

small orchestra, who were willing to play in the orchestra for the rehearsals and concert if 

enough tickets were sold by September 1
st
. Kim was especially helpful in contacting many of the 

musicians and networking to find additional players.  

 “This is going to rock,” Kim kept saying, “I don’t mind making calls at all Emily. I’d 

love to work on just about any kind of performance opportunity right now.” Kim, like many 

other recent graduates, had been unable to win a job in a good orchestra and had to rely on 

teaching numerous students and playing wedding gigs to pay her rent. “It’ll be great to play in an 

exciting orchestra again with friends!” 

   Emily had scheduled the concert for September 15
th

 at a nearby community college, 

which was willing to rent her a large 500 person auditorium for $400 a night. That left her and 

Jake roughly two months to sell as many tickets as possible. 

 “I’m optimistic Emily,” Jake had said, “I think there will be a lot of people interested in 

this program.”   
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**** 

 A year had passed since Emily planned her first experimental ad hoc orchestra concert. 

After the first, she had managed to plan and present five additional follow-up concerts. She 

began calling her group, Precipice, after the first series of concerts had been especially 

hazardous. At first, she was unable to sell enough tickets to fully cover the cost of the musicians 

before the first rehearsal, but came so close to the goal, her father insisted on having the concert 

anyway, and assured Emily he would recoup the additional expense in future concerts.  

 The first concert programs were ambitious: an eclectic mix of music from film, musicals, 

a few of the classics, and even a few experimental works by controversial new composers. 

Marketing for the concerts was unorthodox. Instead of relying on print ads in the major 

newspapers, which would have easily blown their budget, they relied on grass roots efforts: each 

of the musicians was asked to spread the word by distributing materials in local communities. 

They also relied heavily on a carefully planned social media campaign, focusing heavily on the 

20-40 year old age bracket. By the third and fourth concerts, there was clearly a buzz building 

about Precipice throughout the suburbs and part of the city, and Emily was busy planning a 

second concert cycle for the fall. 

 On May 15
th

, Emily performed in her second season finale concert for the NSO. Another 

year had passed, and the NSO’s audience had hardly grown. During the year, Emily had invited 

some of her friends from NSO to perform in Precipice concerts. Many loved being involved with 

the new, energetic group. Others, however, clearly seemed to be jealous of Emily, disparaging 

the new group behind her back. She knew Eckert had gone out of his way to fan the flames of 

disapproval and hostility toward her group every chance he could.  
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 “Hello, Emily, how are you doing,” said Bill Goldman after the concert. 

 “I’m doing well Bill, doing well, yourself? 

 “Good, good. Another season in the bag!” he said, pumping his arm in an upward 

direction. “Listen, Emily, I wanted to give you a heads up about something.” Bill had been 

friendly with Emily ever since she won the NSO audition. He had always liked her, personally 

and professionally. “You may soon be contacted by Jim Roberts at the Joliet Federation. He 

called the office on Friday asking for your current contact information. I just wanted to give you 

a heads up.” 

 “Oh, ok,” Emily was a bit puzzled, “any idea what he wanted?”  

 “He didn’t go into specifics. Like I said, it’s just a heads up. Congratulations again on a 

wonderful season, and have a great summer if I don’t see you.” 

 “Oh, thanks - you too,” said Emily. “What now?” she thought.  

**** 

 “Sure, send her in,” Jim Roberts said, calling to his secretary. He sat behind the desk in 

his office at JMU headquarters.  Roberts had been President of the JMU, the local chapter of the 

AFM, for the past five years. At forty-two, he had gained the respect and admiration of many 

musicians who knew him to be a tough negotiator with a penchant for doing things by the book. 

He owed his success with the union to being highly knowledgeable and extremely effective, and 

prided himself on his ability to gain control over virtually any situation that arose in the region 

that affected the livelihood of musicians.  

 That morning, he was very much looking forward to meeting Emily Shaw. Roberts had 

always reveled in situations requiring the use of his extensive knowledge and experience in 
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gaining an advantage in negotiations over those with considerably less. Knowing the rules, and 

more importantly how and when to apply them, were strengths Roberts prided himself on. 

Today’s task, he thought, will be child’s play. Shaw’s new group had done remarkably well and 

attracted the attention of many, but at the expense of exactly what  Roberts worked to safeguard: 

consistency in the system of protection the union provides. It was now time to rectify the 

situation and set things straight. It might even be fun to impart some knowledge.   

 “Hello Emily, thank-you for ageeing to meet with me,” said Roberts cordially.  

 “Sure. It’s nice to meet you,” replied Emily, taking a seat in front of his large oak desk.  

 “I thought it best that we meet together to discuss the group you’ve been concertizing 

with. Sometimes these things are better discussed in person rather than over the phone. I’ll just 

jump right in and you stop me if you have a question. First, let me say, I am happy that your 

group has been attracting so much attention and doing so well. The JMU is always happy when 

extra work is provided for musicians. The important thing to realize, however, is that new 

business cannot be at the expense of the current protections our union provides. If that happens, 

it undermines the system and no one really benefits. That is why I wanted to let you know that 

the JMU will support one the regular players in your group, Harold McKenzie, your clarinetist, 

in organizing an election for the musicians to unionize. Now, in the election, the musicians will, 

in my opinion, almost certainly vote to unionize. That is why I would urge you to voluntarily 

recognize…” 

 “If I could interrupt you for a moment,” said Emily, completely thrown aback, “but why 

would the musicians I hire unionize? I hire them all individually, on an as-needed basis, for each 

concert separately. I believe that makes them independent contractors, not employees. My 

understanding is that independent contractors cannot form unions for bargaining purposes.”  
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 Roberts had thought there was an outside chance Emily might bring this up, and he was 

more than ready to correct her. “Well Ms. Shaw, you see, I don’t believe that is the case. Are you 

familiar with last year’s NLRB ruling on the matter?” 

 Emily shrugged and said, “Not exactly, I just know that…” 

 “Well, please, allow me to explain. In December, 2011, there was a case that went before 

the NLRB – that’s the National Labor Relations Board – involving Lancaster Symphony 

Orchestra that dealt with this exact topic.
5
 You see, the orchestra in that case claimed that its 

musicians were independent contractors and therefore had no right to organize a union under 

something called the National Labor Relations Act,” Roberts put special emphasis on this last 

part, as if he was explaining it to a student in a classroom.  

 “I’ve heard of the NLRA before,” said Emily bluntly, “I have two degrees.”  

 “Ah, of course you do. I didn’t mean to suggest you hadn’t,” he said with a cursory grin, 

“In any case, the Lancaster Symphony Orchestra actually made the musicians sign a Musical 

Agreement Form, for a period of one-year, which indicated their status as independent 

contractors. Despite this, the NLRB ruled that the musicians were, nevertheless, employees, and 

therefore entitled to protection under the Act. This was precedent setting really; it most certainly 

establishes that symphony orchestra musicians are employees entitled to unionize.” 

 Emily was completely thrown off guard. She had never heard of this ruling, and began to 

panic, not knowing what to say next. She felt like she was overheating in the small, stuffy room.  

 “Well, Mr. Roberts, I was not aware of that case. I will certainly look it up. I do strongly 

feel, though, that my situation is, perhaps, quite different. You see, I don’t really employ 

musicians in the same way that, say, the Naperville Symphony does. I hire them one at a time, 

                                                 
5
 Lancaster Symphony Orchestra, 357 NLRB No. 152, (2011). 
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specifically for the purpose of playing limited engagements. Really, I just contract with them for 

one service at a time.” 

 She’s bright, and does have confidence, that’s for sure, Roberts thought. He leaned back, 

casually resting his arms on the armrests. Roberts’ real forte, as he liked to think of it, was in his 

ability to eliminate conflict by using hard facts and convincing arguments to sway the opposition.  

She’ll understand that this is futile after I explain a few more things, he thought. 

 “Well I can see why you would think that, but try to understand, the Board in Lancaster 

used a certain reasoning test to arrive at its conclusion. They considered the entire relationship 

between the orchestra’s management, which in our case, is you, and the musicians. This involved 

asking a series of important questions, questions that, if applied to the musicians in your group, 

would certainly result in the same kinds of answers. For example, whether you have the right to 

control the manner and means of your musicians’ performance; whether they’re engaged in a 

distinct kind of business; whether they share any kind of entrepreneurial risk; who it is that 

supplies the tools of the work; what skills are required; whether they believe it’s an employment 

relationship; whether the work is part of regular business; whether you’re ‘in’ the business, so to 

speak; the method of payment; the length of time for the job…the list goes on and on. It all 

depends on the situation.” 

 “And what makes you so certain these factors apply in the same way to my situation?” 

Emily felt increasingly combative after the long, annoying list Roberts’ had recited with delight.  

 “If you read the NLRB’s decision, you will, no doubt, understand why. Yes, you hire the 

musicians, but from that point on, you are in complete control. You chose the repertoire, decide 

who will play it, and who will conduct the orchestra. You set and control the rehearsals, and 

you’re generally free to hire or fire whomever you please at any time. You pay the musicians by 
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the hour, and they certainly aren’t sharing in any entrepreneurial risk. The agreements you have 

them sign are actually very similar to the kind the Lancaster Symphony used. So believe me, 

after Lancaster, there is simply no way your musicians are anything but employees, and as such, 

they have the freedom to associate, that is, hold an election to decide whether to unionize.” 

 Emily had now reached her boiling point. She sat there for a few moments in silence 

debating what to do next as Roberts continued speaking. It was impossible for her to respond 

without any real knowledge regarding the case, or the topic in general for that matter.  

 “So you see Ms. Shaw, the reality of the situation is, if your group continues, sooner or 

later, there will be an election. Mr. McKenzie would like to move forward with this immediately. 

It would be far better if you considered voluntarily recognizing the union. That way, we could 

begin negotiating a contract much sooner, rather than delay the inevitable. Really, it would be the 

best move for everyone. It would be an absolute shame if the group lost momentum over this.” 

 “Lost momentum, what do you mean?” asked Emily. 

 “Ms. Shaw, I can assure you, the musicians of this union will do everything they can to 

protect their livelihoods. They’ll picket your group, encourage boycotts, and generally spread the 

word to the press and public that your operation harms the profession.” 

 Roberts felt thoroughly satisfied with his performance. Judging from Emily’s body 

language, he was fairly certain he had backed her into the exact corner she needed to be in. Now 

it was just a matter of backing off a bit so she could feel like things were developing on her terms. 

 “Mr. Roberts,” Emily said standing up suddenly, “thank-you for your time.  

I’m done here.” She turned and exited the office as quickly as possible. 

 This truly surprised Roberts, and he remained in his chair, puzzled, for the next  

twenty minutes as he tried to decide what Emily’s reaction had meant.  
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**** 

 “Don’t worry,” Jake said, “we’ll figure something out. Just take it easy.” Emily, partially 

in tears and fuming with anger, stomped around Jake’s apartment pretending to clean.   

 “I’m just absolutely furious over this Jake,” she said. “I should have seen this coming! He 

was basically telling me that there is no way the group can continue as it now operates, and to 

survive, it must become unionized. A carefully veiled threat! And you just know Eckert has been 

conspiring with him against me. They were waiting to call me on this until after the NSO’s 

season to avoid any kind of turmoil it might cause.” 

 “You really think it was a veiled threat? I mean, maybe he was just preparing you for the 

fact that the musicians you hire might try to unionize at some point in the future.” 

 “No, he directly said that they’ll probably picket, boycott, and tell everyone the group is 

undercutting the union. C’mon Jake, I know you want to make me feel better but you aren’t 

naïve. There’s no way our group could do what it currently does if it was unionized. Can you 

imagine if we had to pay all those musicians scale and negotiate with them every step of the 

way? It’d destroy all the freedom we have. We’d have to call it quits for sure. You think they 

don’t mind that we pay everyone less and charge less for tickets right in NSO’s backyard? They 

want to force me to either shut it down or agree to their terms. Can they force me to change my 

prices though? Isn’t that illegal or something? I knew that old codger Eckert was up to 

something!” A loud metallic crash startled Jake as Emily purposely shoved a large pile of dirty 

skillets and plates into the stainless steel sink.   

 “Whoa! Take it easy! Ok listen, why don’t you try to relax a little bit. I’m not sure that 

would be illegal or not, but maybe we can talk to someone who would know. We can start to sort 

this out over lunch. We’re supposed to meet Kim in fifteen minutes remember?” 

 “Oh shit, I completely forgot,” moaned Emily. “Well change already then!” 
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 “Change?” Jake was confused. 

 “Yes, change! You look terrible in those clothes! Put something else on!” Jake, who had 

spent the morning playing basketball, had fully intended on having lunch in his gym shorts and 

slightly ripped Weird Al Yankovich t-shirt. It was, after all, a classic.   

 “Oh right, right, I was just going to. Give me a second and I’ll be ready.”   

**** 

 Ten minutes later, Jake emerged from the back bedroom in a pair of Docker’s khakis and 

a Ralph Lauren polo, the preppy look he knew Emily appreciated. They met Kim at a Taqueria 

restaurant in downtown Joliet at about 12:45 PM. Kim was now living in Evanston, playing gigs 

around the city, and was often in Joliet playing for wedding services.  

 As soon as they arrived, Emily began venting her frustration to Kim. Jake remained 

largely silent as he watched a hanging television and enjoyed a supreme burrito that he had 

smothered in hot sauce.  

 “Stupid Wildcats, losing again as always!” Jake said, “Sometimes it’s hard being from 

Detroit.”  

 “So, let me get this straight,” Kim said, “he asked you to meet, and said there was pretty 

much no way you could prevent the players you hire from deciding to unionize?” 

 “Basically, yes,” Emily replied, catching her breath. 

 “Did you tell your father about this yet?” 

 Emily shook her head. Of course, she had considered calling her father on the drive home 

from the union office, but had decided against it. “It’s not like I’m going to run to him with every 

little problem I have.” 
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 Kim looked puzzled, like she was trying to wrap her head around a situation that had 

taken a completely unexpected turn. “Hmmm. I’m just trying to understand what you said before, 

when you were talking about the difference between an employee and an independent contractor.” 

 “Well, what I think he was saying, is that, in hiring the musicians the way I do, it makes 

them employees, and employees can unionize.” 

 “Ok, but what makes them employees again?”  

 “He had this long list of things he rattled off, all these factors, like the fact that I was 

controlling their work, and also that they didn’t share in any of the profits.” 

 “Well, you don’t exactly control their work. I mean, if anyone controls their work it’s the 

conductor, but even he doesn’t determine exactly how they play their instruments.” 

 “What I think he meant was, I pick the program, set the dates, determine the hours for the 

rehearsals, et cetera. All they do is really show up and perform.” 

 “Oh. And what was that about profit sharing?” 

 “Well, it’s not like I share any profits with them. They don’t stand to make more or less 

money depending on whether the concert is successful…” 

 “That doesn’t make any sense,” interrupted Kim. “How does a plumber, or electrician, 

ever share in any profits when you hire them. Aren’t they independent contractors?” 

 “Well yes, but, I don’t know, maybe that’s different or something,” said Emily, picking at 

her taco salad. She was becoming increasing depressed over the encounter. She hadn’t become a 

musician to waste her time on matters like this. All she wanted to do was create a successful 

group that would get people interested again in the performance of live orchestral music, and 

maybe provide some musicians with a few extra jobs along the way.  
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 “Well,” Jake said, “one thing you could…” but before he could finish his thought, his 

elbow knocked over Kim’s full glass of Coke. Ice and Coke gushed out of the large, red plastic 

cup onto the table and floor, flooding everything. The majority of the liquid headed in Emily’s 

direction, who was seated to Jake’s left, and ran off the edge of the table. 

 “Jake!! What the hell’s a matter with you!” screamed Emily, standing up to reveal a large, 

wet brown spot on her ivory colored DKNY skirt. “You idiot!” 

 This sent Kim into an uncontrollable fit of laughter. Several other customers turned their 

heads to see what was going on. Kim, still laughing heartily, pushed a large pile of napkins onto 

the table to help sop up the pool of Coke.  

 “Whoa, sorry! I didn’t expect to do that at all.” said Jake, dumbstruck. “Here let me help 

you with that,” he said, reaching for her skirt with a wad of damp napkins. 

 “Don’t!” said Emily, “Just don’t! You’re like a little kid you know that? My skirt is 

probably ruined, not to mention my salad. Thanks a lot!” 

 “Oh, I’m sure it will come out, Emily,” Kim said, trying desperately to catch her breath 

from laughing so hard. “Hahahaha, you didn’t expect to do it,” Kim repeated, “that’s classic.” 

 Jake was red with embarrassment and sat there in silence. “When in doubt,” he thought, 

“don’t say anything at all. Why do I always have a problem spilling drinks?” he wondered.  

 Emily sat back down at the table and was silent. The three of them just sat there in silence 

for a moment, Kim with her hand over her mouth, trying not to erupt in another bought of 

laughter.   

 “So,” Kim said, now feeling a bit guilty for laughing so hard over the incident, “Jake, you 

were saying, she could always do what?” 
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 Jake considered whether he should remain silent, but decided it was better to try and get 

past this. “I was trying to say, she could always just give the musicians she hires some input into 

picking the pieces and a piece of the profits.” 

 “A piece of the profits?” Kim said, “are you serious?”  

 “Well at least then, they’d be independent contractors for sure, right?” 

 “That is such a stupid idea, Jake, I can’t tell you. If I had to cut every single player a 

partner and share all the profits, it would never work!” 

 “Well, wait, Emily, that’s not really the idea.” Kim had taken several business finance 

classes in her undergrad days that were coming back to her. “I mean, giving them a small share 

of the profit wouldn’t make them partners necessarily, it would just convert them to independent 

contractor status because they’d have a stake in the venture.” 

 “And think of it this way,” Jake said, “there’s been plenty of times you relied on their 

advice for picking interesting pieces, so why not let them form small groups, like little 

committees, and vote on the pieces they think will fill the seats? They’d definitely have more 

control then, not to mention be more involved, and have a share of profit to win or lose.” 

 “Maybe,” said Emily, considering both ideas at once, “I could try those things as an 

experiment in the next concert. If it doesn’t work out, I’m no worse off than I am right now. It 

might allow me to stave off an election for a while, and buy me some time with this Roberts guy.” 

 “Also, before all this started it didn’t occur to me, but you know I met an old friend of 

mine from high school at one of the Precipice concerts. He recently moved to Chicago from 

Detroit. He seemed really excited about the group, and he’s actually a lawyer. I might be able to 

give him a call and see if he’d be interested in offering you some advice  – for free of course”  
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 “Really?” Emily said, beginning to forgive him, “Ok, but before you do that, let’s start 

contacting all the regular musicians we plan to hire on the next concert to see how they feel 

about this. You know, I ran out of Roberts’ office without even saying anything because I was 

frazzled. I probably looked like a fool. I refuse to let that happen again. I want to be completely 

prepared for whatever he comes up with next.” 

 The three finished what was left of their meal and departed a few minutes later. 

**** 

 Six months passed since Emily’s first encounter with Roberts. After receiving positive 

feedback from nearly all the musicians she planned to hire for the fall concerts regarding the idea 

of profit sharing and planning committees, she had called Jake’s friend, a lawyer named Brian 

Glazer. He offered to discuss the Lancaster decision with her in detail, and agreed that profit 

sharing and increased decision making would likely mean the musicians were independent 

contractors. This would solve the problem of the musicians being able to unionize under the 

NLRA. Days later, she confidently called Roberts back to proudly offer some rebuttal points. 

 “So you see, Mr. Roberts, I’ve made adjustments in the way Precipice operates, and its 

simply impossible, under Lancaster or any other rationale, to suggest that I treat the musicians I 

hire as anything but independent contractors. The NLRB said that a lack of choosing the music 

and profit sharing were two of the heaviest factors tipping in the direction of employee status.  

Each musician I hire will share in some of the profits, and they also get to take part in deciding 

the repertoire for future programs. So I guess the problem is solved. As independent contractors, 

there simply will not be an election,” Emily had said, perhaps a bit too excitedly.    

 “Ms. Shaw, I don’t think you fully understand the gravity of the situation. Our job here at 

the JMU is to protect the livelihood of our members. Frankly, it doesn’t matter what kind of 
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scheme you want to design. The only reason you can charge as little as you do for tickets, is 

because you’re harming musicians: you underpay them for their services, don’t pay into the 

pension fund, and don’t provide for any kind of health savings.” 

 “I’ve been a member of the union for over two years now, and it doesn’t provide me with 

any kind of insurance at all Mr. Roberts,” Emily said, already losing her cool, “the savings plan 

you offer on insurance is a joke, and I’d be better off investing the money I make than paying it 

into the pension fund. Most of the freelance musicians around here have to pay out of pocket for 

insurance, so they can use every extra gig they can get, and Precipice provides that extra work. I 

can’t tell you the amount of musicians I’ve met that have told me they let their union 

membership lapse because it didn’t do anything for them.” 

 “Ms. Shaw, listen closely. From the moment you began operating, you’ve been in 

violation of the JMU by-laws, which clearly state that a union member is not permitted to accept 

work that pays below scale…”  

 “Oh please,” scoffed Emily, “the union turns a blind eye to its members taking all kinds 

of non-union gigs that pay far below your scale. Pretty much every NSO musician does that all 

the time. Now you’re going to pick and chose who gets to? How is that fair?” 

 “If you would allow me to finish,” Roberts said, irritated, “as I said before, are primary 

concern is over operations that threaten the livelihood of musicians, and that is exactly what is 

happening with your group. Under the by-laws, I am permitted to terminate you union 

membership. And keep in mind, since NSO is a union-shop orchestra, meaning you have to join 

the union and maintain a membership to play in it, your employment there will be suspended.”  

 “I’m not accepting non-union wages, I’m paying them. I’m an employer, not an 

employee, so how can you say…” 
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 “That doesn’t matter. However you choose to describe it, Ms. Shaw, you are undercutting 

the union. Now either you can be reasonable, and we can start discussing the terms of how you 

would pay union wages, or we can go the harder route.” 

 “Is that supposed to be a threat or something?” Emily said, sarcastically. 

 “It’s not a threat. It’s exactly what will have to happen. We will encourage our members 

to picket the venues that rent to you and organize boycotts in support of musicians’ making a 

living wage – a union wage!” 

 “So you’re going to encourage people to protest and boycott my concerts, is that it?” 

 “We’ll do whatever it takes, within the law, to protect our profession.” 

 “You’re not protecting the profession at all. You’re killing jobs for freelancers who 

haven’t been able to win an orchestra audition and desperately need playing opportunities. You’d 

also be killing extra income for the union members of NSO that play in Precipice…” 

 “Oh they won’t be playing with your group for long. They’re bound, under the by-laws, 

to support the union by not playing with you. They’ll stand in solidarity, and won’t cross the line.” 

 “The NSO pays barely anything, certainly not enough to support a family,” said Emily. 

“You think those players don’t need extra money? They all play in other orchestras!” 

 “Other orchestras that are unionized,” Roberts clarified.  

 “I want you to know,” Emily said, “that I’ve consulted with a lawyer, and he explained 

that you’re limited in what you can do under the NLRA. It’s an unfair labor practice if you 

threaten or coerce the venues that rent to me, you can’t stop them from doing business with me.
6
  

 “Yes, that is true,” replied Roberts, “but we can certainly picket…” 

 “My attorney said you can’t picket to force me or the musicians to recognize or bargain 

with you…”
7
  

                                                 
6
 29 U.S.C.A. § 158(b)(4)(ii)(B) 
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 “ Except for the fact that we are the currently certified representative of some of the 

musicians you’ve hired, and we can truthfully advise the public through picketing that you do not 

have a contract with us…” interrupted Roberts. 

 “But you can’t induce the others not to perform services,” retorted Emily. 

 Roberts was now quickly approaching the limit of what he would tolerate. “Enough is 

enough,” he thought, “it’s time to put an end to this.”  

 “Ms. Shaw, I don’t have the time to go around and around with you about this. I suggest 

you give what I said some serious thought and call me when you are ready to negotiate. It will be 

in everyone’s best interest. If not, expect to hear from the members of the JMU. Good bye.” 

 “The nerve of this woman,” Roberts thought. “Lecturing me on what’s good for 

musicians? There is no way I am letting this get out of control. A few more aggressive moves on 

our part and she’ll realize she has no alternative but to discontinue these silly concerts. She can’t 

possibly afford to pay union wages without drastically raising the cost of her ticket, and even 

then, she’d be losing money.” 

 Emily, however, had no intention of abandoning her cause. “I’m going to call his bluff,” 

she thought. “Let him go ahead and picket, I want to see that actually work.” 

**** 

 The first Precipice concert that fall was a huge success. The new system of profit sharing 

and musicians’ committees had worked remarkably well. The musicians were far more excited 

and engaged in the process of planning and promoting the concert. As a result, Emily enjoyed a 

significant uptick in ticket sales, which, in turn, caused the press to take notice. Coverage of the 
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event by the local media far eclipsed the NSO’s opening night concerts. Precipice was described 

as a new, underground sensation, unlike anything else.  

 Around this same time, Roberts had telephoned Eckert. “It’s time to mobilize Tom,” he 

said, “spread the word.” 

 As successful as the first Precipice concert had been, the second of the season was a 

complete nightmare. Roberts had launched a full out media attack on Precipice, vehemently 

deriding the group for barely paying its musicians and taking good jobs away from members of 

the union. Emails and press releases from the JMU reminded every unionized musician around, 

in NSO and beyond, that they would face serious disciplinary measures if they continued to play 

with Precipice for less than scale. More than a dozen musicians called Emily to say they couldn’t 

play the second concert.  

 “I’m sorry Emily, I really am,” said Todd Phillips, the timpanist, “I love the group, and 

the extra money was great, but I can’t risk losing my union membership and job at NSO.” 

 Roberts had left a message on Emily’s voicemail a few weeks before NSO’s second 

concert, informing her that her JMU membership was being revoked until further notice. That 

prompted a call and message from Bill Goldman.  

 “Emily, this is Bill Goldman. I was hoping to reach you soon. Jim Roberts called my 

office earlier today to let me know that your union membership has been revoked. Unfortunately, 

under the orchestra’s CBA, this forces me to suspend you. We will have to find a sub to fill your 

place until your membership becomes active again. Sorry about the bad news, but I hope you’re 

doing well otherwise. Hope to catch up with you soon, bye.” 

 Meanwhile, Roberts had targeted the owner of the hall Precipice had rented for its next 

concert. The Bollingbrook Theater and Convention center was host to a variety of touring acts 
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and musical groups. The manager of the venue, Bob Gifford, was extremely displeased with the 

dozens of union musicians who began to picket and pamphlet the front sidewalk of the building 

every Friday leading up to the Precipice concert.  

 “Emily, this is not good at all,” Bob said, “we’re losing all kinds of walk up sales for our 

Friday through Sunday shows over this. Since you’ve already paid the rental costs of the venue 

in full, we’re going to hold the concert this time, but I’ve been instructed by our owner not to 

contract with you again as long as the union is against it.” 

 “That’s not right! They’re not allowed to threaten you into not doing business with me,” 

Emily argued. 

 “Well they aren’t really threatening us or anything, but all those protestors out there, it’s 

just bad for business. Know what I mean?” 

 Despite the loss of musicians, the second concert went on as scheduled, thanks largely to 

Kim’s efforts contacting players in the city to serve as substitutes. The substitutes, all freelancers 

with no union membership, were far from enthusiastic about crossing what looked like a serious 

union picket line. Roberts had planned a large, well-organized media campaign that he had 

launched immediately before the Precipice concert. Union musicians picketed up and down the 

sidewalk in front of the venue’s entrance, wearing t-shirts that read, “Musicians Need to Make a 

Living Too,” and “Musicians Deserve to Make a Living Wage.” Not only was this quite effective 

at discouraging many walk-up sales, but it was also covered by most of the major news outlets. 

Roberts, who had already posted a YouTube message on JMU’s website concerning the protest, 

was interviewed several times. 

  “We’re here today in solidarity with unionized musicians everywhere who believe it is 

important for the workers in our profession to be able to earn a living wage and have access to 
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health care benefits and a pension for retirement. Hard working musicians deserve no less.” 

Robert repeated, on and on, in one form or another.  

 All this drastically transformed the atmosphere of the concert. The musicians who did 

play felt particularly uneasy with the situation, and many focused more on the turmoil taking 

place outside than the music itself. The concert goers who decided to attend despite the union’s 

efforts sensed this, and a tense, negative energy permeated the hall. By the end of the night, the 

energy and excitement that had characterized previous Precipice concerts was largely eclipsed 

by the controversy.  

 “Jake,” Emily said backstage as she watched the musicians leave, “I think it’s time to call 

Glazer again.” 

 He could read the despair on her face. “Sure, we will, right away.” 

 “And I’d like my father to be involved.”  

**** 

 Jake, Emily, and her father all sat across from attorney Brian Glazer in his office on the 

fifth floor of a building in downtown Naperville. After reading about JMU’s picketing in the 

news (he was unable to attend the last concert), and receiving Emily’s message asking if they 

could set up a meeting, Glazer had spent several nights reading cases and articles involving the 

musicians’ union and Carroll. Glazer practiced labor law, but also liked to dabble in 

entertainment law on the side, often working pro bono for small, independent film producers.   

Though he was happy to meet with the group, he was not eager to share what he considered to be 

bad news.  
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 “First, I have to say, I’ve never really been into classical music that much, other than the 

standards like Beethoven’s Ninth and Carmina Burana, stuff like that of course, but the Precipice 

concert you did last year just blew me away,” he said.  

 “Thanks Brian, that’s wonderful,” Emily said, “but, after the last concert, I feel like the 

day’s of Precipice are numbered. Can you offer us any advice?”  

 “I’m sorry,” said Glazer, pausing, “but ultimately, it might not matter that your musicians 

are independent contractors.” 

 “How can that possibly be?” said Emily incredulously, “independent contractors are 

clearly not protected by the NLRA right? So, how can the JMU continue to demand I abide by 

their terms?” 

 “Well, you’re right, the musicians you hire, under the Lancaster decision, would, most 

likely - although the NLRB may rule differently in the future - qualify as independent contractors. 

So, they likely can’t organize…but this has more to do with the power of the union than it does 

with your arrangement.” 

 “I don’t think I understand,” said Emily.  

 “That makes two of us,” said her father. 

 “Well, you see, the picketing, boycotting, and employee status are all issues that involve 

the NLRA. You are correct about that. The NLRB mostly decides disputes involving that Act. 

But, there’s also a Supreme Court case, called American Federation of Musicians v. Carroll,
8
 

that seems to be on point here. It involved orchestra leaders who put groups together to play 

“club dates,” that is, one-time single engagements like weddings, receptions, commencements, et 

cetera. The AFM had placed all kinds of restrictions on these groups by unilaterally adopting  

by-laws which created a virtual closed shop environment in the New York City area.” 

                                                 
8
 391 U.S. 99 (1968). 
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 “By-laws that did what?” said Emily. 

 “Control anything and everything having to do with the musicians’ employment, 

basically. For example, they created a ‘price booklet’ that forced the leaders to charge certain 

amounts for their services. They required the leaders to hire a certain number of musicians for 

each engagement, and even use contracts drawn up by the union. All this, despite the fact that 

putting these groups together for club dates was the leaders’ full time business – they had their 

own clienteles and reputations.” 

 “But how can that possibly be? How can the union control an employer like that?” 

 “Good question. The orchestra leaders brought an action against the AFM for violating 

Sections 1 and 2 of the Sherman Antitrust Act saying, essentially, that the AFM’s actions 

violated antitrust laws by conspiring with a non-labor group. The Supreme Court, however, 

disagreed, and felt the orchestra leaders were a labor group, and ruled against them.”  

 “I’m confused,” said Jake, “how would the employer be part of a labor group?” 

 “Well, apparently the Court used rather broad criteria for decided if the leaders 

constituted a labor group. I have the case right here, give me a second to find it. Ah, here it is. 

They said it depended on whether there was ‘presence of a job or wage competition or some 

other economic interrelationship affecting legitimate union interests between the union members 

and the independent contractors.’
9
 For the Court, that connection was more than apparent, 

although, there was an interesting dissent.” 

 “Aren’t wages always going to be part of the market affected by independent contractors?”   

 “Well, the Norris-Laguardia Act exempts all labor groups, involved in labor disputes, 

from the reach of the Sherman Act. In other words, the Act’s coverage is not restricted to the 

                                                 
9
 Id. at 106. 
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employer-employee relationship.
10

 The strange thing is, the leaders – and I suppose that would 

be you, in this case - are clearly employers. So, essentially, the Court’s decision means the union 

can treat you as an employee, without violating anti-trust laws, and has a legal right to pressure 

you to follow all of its regulations. That clearly seems contrary to the spirit of the NLRA, which 

is careful to delineate separate roles for employers and employees!” Glazer said, shaking his 

head incredulously.   

 “So let me get this straight,” said Emily’s father, “as long as the musicians Emily hires 

continue to help direct the concerts, and receive a share of the profits, they are, most likely, 

independent contractors and can’t organize? Correct?” 

 “Most likely, yes,” replied Glazer. 

 “But, regardless of that, under Carroll, the union can basically pressure Emily to use its 

contracts, hire a certain amount of players for each concert, set certain rates, and even dictate the 

prices she charges for tickets?” 

 “Well…according to Carroll, it seems that way, yes.” said Glazer. 

 “You’ve got to be kidding me. That can’t possibly be right! In any other industry, 

wouldn’t that be price setting and a clear anti-trust violation? Did Congress exempt the orchestra 

industry or something!?” 

 “Well, actually, the dissent brought up precisely that point: Congress failed to mention 

any kind of special exception for the music industry, so how can the Court justify special 

treatment?
11

 It basically allows the union to make an employer their puppet, really.” 

 “So it sounds like this is just doomed then,” said Emily bleakly. “I mean, Precipice has 

been so much fun, if I could keep it going, I wouldn’t mind quiting NSO. I wasn’t making that 
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much money anyway. I just can’t believe the union has the power to do this. You’re telling me it 

can pressure me all it wants even if I use independent contractors. Basically, no matter what I do, 

they can dictate their terms and control the market.” 

 “And that’s precisely the point here – it’s all about how far you want to take it. I’m not 

entirely sure, but I don’t think you could manage to make these kinds of concerts a success under 

the union’s regulations. Look at the NSO. As you said, the union restricts its operation in many 

ways. The NSO sacrifices many freedoms it would otherwise have to comply with union controls, 

all for the greater good of protecting musicians. On the other hand, it is extremely difficult to 

accept the idea that they can basically control a market in order to enforce that legitimate goal.
12

 

Just as in other industries, there must be some kind of limitation in the orchestra industry.” 

 “It certainly doesn’t take into account society’s interest in maintaining legitimate price 

competition.” said her father, still taken aback. 

 “Exactly,” Glazer replied, “they shouldn’t have the power to legally fix industry-wide 

prices when there are plenty of other reasonable means through which they could advance their 

interests.” 

 “If I follow you,” Jake chimed in, “it makes no sense at all. They’re saying the union has 

the right to bargain with Emily, even though there is no collective bargaining agreement in place, 

because her operation impacts what benefits musicians receive, but, doesn’t anti-competition 

usually benefit employees?”
 13

  

 “That’s a good point, Jake. It raises the question, how far can the union go in enforcing 

an anti-competitive scheme based on the justification that it benefits its members? In a special 

industry like music, anything could become a ‘legitimate interest’ of the union, and as the dissent 
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said, they can acquire “monolithic control.
14

 All they have to do is unilaterally adopt some by-

law concerning orchestra leaders and they have every legal right to pressure enforcement.” 

 “Unbelievable,” said Emily’s father, “talk about a stranglehold on prices.”  

 “I’m sorry Emily,” Glazer said, “I’m not trying to be negative. Like I said, it all depends 

on how far you want to take things. Are you prepared to make lifelong enemies with every 

unionized musician in this region? If so, maybe you could consider challenging the ruling in 

court. The Supreme Court does distinguish its prior rulings every now and again, and this one is 

quite old. Otherwise, the only other option is to bargain with the union.” 

 “What about alerting the press, organizing a protest of our own against union control of 

Precipice?” Jake said.  

 “You could try,” Glazer replied, “but it’d be pretty hard to gather the support and attract 

attention to the level the union can.” 

 “He’s right,” said Emily’s father, “you may get a few news stories, but at the end of the 

day, the press will get bored and the union will continue to ruin any kind of concert you tried to 

plan in the future.” 

 “It really is difficult to envision a scenario under which they could not make your life 

miserable. For example, even if you treated your musicians like employees, and they had an 

election, and decided not to form a union, the JMU, under Carroll, could still legally use any 

tactics it wants to force you to sell tickets for a certain price, or hire a certain amount of players, 

or use a certain contract, on and on and on.” 

 “This is downright bullshit,” exploded Emily’s father. “Excuse my language but it’s just 

unbelievable to me. Emily, this is your project, and I’ll support anything you decide to do, but I 

say we file for injunctive relief despite the Carroll decision.” 
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 “You certainly could try if you want,” Glazer said, “I just hate to see Emily take all that 

heat. Also, I want you to know, if you decide to bring a claim, consider my services available to 

you free of charge. I’m really interested in this topic and will do whatever I can to try and help 

keep Precipice going.” 

 “Thank-you so much, Brian, I really appreciate it,” said Emily, still thinking things over. 

 “Now I’m really sorry, but I have to run to another appointment,” said Glazer heading out 

of the office, “you have my number, give me a call when you decide how you’d like to proceed.”  

**** 

 A week had passed since the meeting with Glazer, and Emily had spent most of it moping 

around at Jake’s apartment. Her father had offered to support her in any decision she made 

concerning Precipice, and aside from strenuously voicing his outrage over the matter, said little 

more. She knew he did not want to take over her affairs. This was his way of giving her space to 

sort it things out and make a decision about what to do next. Jake, on the other hand, had been 

one hundred percent for continuing the concerts in any way that they could. 

 “Listen,” he had said the night before while trying to cheer her up with a massage, “I 

know you’re disappointed about all this, but maybe things aren’t as bleak as they seem. Your 

initial idea was a good one, and maybe it’s just the implementation we have to adjust. Think 

about it. The musician’s that did play in the concerts loved it. Maybe we could hand pick the 

most enthusiastic people and convince them to take the project on for free. It could still be great, 

a larger version of Classical Revolution, which is flourishing everywhere.” 

 Classical Revolution was an up and coming movement, essentially a jam session for 

classical musicians, that took place almost anywhere, but mostly in cafes. It had really taken off 

in the last few years, spreading to most of the major cities in the U.S.  
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 “It could, yeah, but that would really mean changing things completely. The whole idea 

of Precipice was simply to start my own orchestra, a new and better one, and attain real success. 

It wasn’t to form a volunteer orchestra. Volunteer orchestras usually aren’t serious enough to 

make enough of an impact. Just don’t worry about it right now, Jake, there’s nothing that can be 

done.” 

 The next night, fast asleep, Emily was once again floating high above the brilliant white 

ball of light on the stage far below. As always, within seconds, she was transported to the stage 

with her instrument, and as she began to play, the bearded man appeared as usual, laughing and 

whispering, “It was their way or the highway, you can be sure of that.” This time, however, 

instead of slowly disappearing, the bearded man began to slowly hover above the stage, and he 

came into sharp focus. The audience had not disappeared, but remained, and the applause was 

deafening.  

 It’s Patrick Montgomery, she thought in her dream, from Aspen. A flood of memories 

from their conversation washed over her, and when she turned around to look at the musicians on 

stage, they were transformed. It was Precipice, and the sound of the audience’s applause reached 

deafening levels. The bearded man looked down on her and smiled, “You see, the highway ain’t 

such a bad place...” He winked at her, and she watched him slowly ascend higher and higher out 

of sight, as the audience’s rapturous applause continued on and on… 

**** 

 She suddenly sat straight up in bed, exhaling heavily. It was 1:00 AM. Jake, lying next to 

her, was frightened awake.  

 “What the heck is going on? Jeez, you scared the heck out of me. You were babbling on 

about a bearded man. Ah! Ow!” 
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 Emily put her elbow into his groin area has she leaned across the bed to grab her mobile 

phone from the nightstand.  

 Seconds later she reached her father. “Dad, it’s Emily,” she said, holding the phone to her 

ear. 

 “Emmy,” he said, clearly disoriented, “I had just fallen asleep, what time is it?” 

 “Sorry to wake you, but I just had a dream, and…well, I wanted you to know right away, 

I’ve decided to fight this all the way, no matter what happens.” 

**** 

 A week later, Jim Roberts, carrying a Naperville Advance newspaper and his morning 

coffee, whistled happily as he entered the elevator in the JMU office building. By the time he 

arrived on the fifth floor, he was visibly vexed. Seconds earlier, on the third page of the Arts & 

Entertainment section, he had sighted a headline:  

“Shaw’s Precipice Orchestra Plans Return Concert Despite Trouble With The Union” 

 “Oh Bob, before you go to your desk, I have a letter that arrived here this morning for 

you,” said Debra, his secretary. She handed him a large manila envelop.  

 Roberts grabbed the envelope. “From the office of Brian Grazer, Esquire…what is this?” 

 “Oh, and Bob, Thomas Eckert is holding for you on line one,” chirped Debra, “he sounds 

upset…” 

Roberts clenched his teeth and began to overheat. 

END 

 

  

 


