
 
The Music Industry of Web 2.0:  Embracing the Cloud 

 
 

I.  Introduction 
 
 Spotify has just announced deals with Coca-Cola, Intel, and AT&T.1 The deal 
signifies an attempt by an interactive streaming service to integrate itself into every 
aspect of consumers’ lives.  It suggests that the music platform of “Web 2.0” has 
arrived.  The cloud based streaming service has caused a stir in the American music 
industry as it made its way over to the US market in the summer of 2011. The music 
industry fears new technologies, and it especially fears music technology that, thus 
far in the United States, has not brought in a great deal of profit. Some artists, on 
both large and independent labels, have chosen to withhold their music from Spotify 
for this reason.  Technology, however, will not move backwards, and those pining 
for the days of the physical sale act negligently by resisting the newer technologies.   
 In 1999, just as the mass media spread fears of Y2K, and the public viewed 
computers as holding the key to their impending doom, Darcy DiNucci coined the 
term “Web 2.0” in her article, “Fragmented Future.”2  DiNucci examined high-speed 
broadband driven change in the web and explained it as the movement from a 
purely static, browser based “embryo” to an “ether through which interactivity 
happens.”3  She correctly predicted the shift of the web from a static thing on 
computer screens to a web integrated into every part of our lives.4  What is more, 
that shift occurred less mechanically than the technology driving it might suggest as 
“The process will be long and unpredictable, though—an organic system of mitosis, 
mutation, and natural selection that we can only regard with wonder.”5  As went 
through a natural, evolutionary process, mutating from “Web 1.0” to “Web 2.0,” the 
music industry regarded the changes in “wonder,” but it did so to a fault. 
 Music technology, too, went through a series of evolutionary states.  Despite 
its advances, it seemed that music technology ran into roadblocks that would leave 
it chasing after the quickly evolving Web 2.0.  Music technology struggled to keep up 
with the increasing demands of the Web 2.0 consumers while remaining in line with 
pre-Web 2.0 laws, and it developed a tenuous relationship with traditional 
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copyright laws as it tried to accelerate its evolution. Today, however, the music 
technology has learned to embrace the latest Web 2.0 development, “Cloud 
Computing.”  The cloud does not depend upon the law to catch up in order to 
provide a legal and satisfying experience for the consumer.  Now that music 
technology has fully embraced Web 2.0 and does not depend upon traditional legal 
methods of regulation, artists and publishers should also embrace the cloud. 
 In order to demonstrate why technology has finally evolved to this ideal 
synchronization with Web 2.0, this paper examines the evolutionary stages music 
technology has had to go through in order to reach this pinnacle.  Key to shaping this 
evolution lies in music technology’s struggle with traditional intellectual property 
laws.  Secondly, the paper examines why the interactive cloud streaming platforms 
such as Spotify and Rhapsody embody musical technologies synchronization with 
Web 2.0.  The paper then points to evidence that interactive cloud streaming 
services will not only benefit consumers of Web 2.0, but also the artists of Web 2.0. 
Because Spotify embodies the needs of Web 2.0 consumers without relying upon the 
traditional copyright law to catch up, this paper asserts that it is in the best interest 
of the copyright holders of the music industry to utilize the Cloud, rather than fear it.  
  

II.  Musical Technology’s First Awakening 
 

 Music technologies began embracing Web 2.0 as the future of computing 
nearly at the same moment that DiNucci coined the term.  As she predicted, 
engineers used the new, faster broadband available to them to facilitate a web of 
interactivity.  Creative entrepreneurs began tinkering with platforms that would 
utilize the new prowess of Web 2.0.  The music industry and The Copyright Act, 
however, remained static as these changes came to fruition.  They responded in a 
reactionary, hostile manner to the technological developments rather in a proactive 
manner.  This section will lay out music technology’s first step towards Web 2.0 and 
its incongruences with the music industry and traditional copyright law.  

 
A.  When Technology Beats the Music Industry the Consumer 

 
Technology evolves in a manner that outpaces copyright law, and it will 

continue to do so.  Creators of new technology are aware that the first to get to the 
consumer with the best product will probably capture the consumers’ minds and 
hearts.  Copyright laws, however, did not act with such haste. The Copyright Act 
itself went through its new technology updates very slowly, and these updates 
occurred only after a party took up litigation.6  While litigation stretched out for 
years at a time, technology and its consumers did not stand still.7 
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public perception that the government had no business trying to meddle with what ordinary people were doing in their 

homes. Some of that same sentiment appeared to color the Supreme Court’s decision, which in the end noted: “One 

may search the Copyright Act in vain for any sign that the elected representatives of the millions of people who watch 



   
1.  Napster changed consumers 

 
The music file sharing service Napster got to consumers “first,” as it were, but 

it did so by infringing on traditional copyrights.  Napster launched in June of 1999, 
almost in anticipation of the coining of the term “Web 2.0.”8  Perhaps if Napster had 
not preceded more legal services of iTunes and Rhapsody, the file sharing debacle, 
as the music industry largely views it, would never have happened.  But, Napster got 
to the consumer “first,” and as such, it set the rules.   Arguably, Napster also set the 
stage for the emergence of iTunes and Rhapsody.  Without Napster’s legal battle, 
technology developers may not have know exactly what the law would deem legal in 
the MP3 world. 

Napster angered both the labels, which typically owned the master sound 
recordings, and the publishers, who typically owned the musical composition 
copyright. Before Napster, though, the law did not speak explicitly on what file 
sharing meant.  No one had presented a music sharing software that utilized the 
faster broadband speeds of Web 2.0.  Furthermore, the year before Napster was 
launched, the Digital Millennium Copyright Act became effective.9  On its surface, it 
appeared that the DMCA would allow for “safe harbors” for third party Internet 
service providers.10 Indeed, Napster would rely on the safe harbors once litigation 
commenced.  Unfortunately for Napster, it was not until years of litigation, however, 
that the DMCA received a reputation for creating a “chilling effect” on technological 
innovation.11  Until then, Napster’s founders had no precedent to really work with 
while designing and launching their product.  Innovation, however, did not wait for 
the law before moving forward.   Instead, the law would respond, rather negatively, 
to innovation.   

 Napster infringed on the copyrights by vicariously and secondarily 
infringing on two of the six exclusive rights by allowing the consumer, without 
authorization and without payment, to distribute and make copies of songs and 
sound recordings.12  Napster argued that its users participated in fair use, but the 
court, in a traditional five-part fair use analysis, struck down this affirmative 
defense. 13Napster also argued that sampling and space shifting should constitute 
fair use.  The appellate court found these arguments erroneous.14 Napster attempted 
three more affirmative defenses of waiver, implied license, and misuse, but the court 
quickly swapped these defenses aside.15  Undoubtedly, the court’s opinion in 

                                                                                                                                                                     
television every day have made it unlawful to copy a program for later viewing at home, or have enacted a flat 

prohibition against the sale of machines that make such copying possible.”  
8 Alejandro Zentener, “Measuring the Effects of File Sharing on Music Purchases,”  XLIX  Journal of Law and 
Economics, University of Chicago Press, 62, 63 (April 2006). 
9 Fred VonLohmann, Twelve Years Under the DMCA, The Electronic Frontier Foundation,  1-3 (Febuaray 2010), 
https://www.eff.org/sites/default/files/eff-unintended-consequences-12-years_0.pdf.  
10 See id. 
11 Id. 
12 A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1011 (9th Cir. 2001) 
13 See Id. at 1015-1016 (affirming the lower court’s fair use analysis).   
14 Id. at 1017.    
15 See id. at 1026. 
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Napster made it clear that MP3 file sharing constitutes copyright infringement, and 
that companies that enable and profit from these infringements would be held 
secondarily and vicariously liable. 16  Napster had incorrectly depended upon the 
DMCA. The court found that an injunction would adequately remedy A&R Records, 
and Napster, in its free-for-all format, was shut down.17  

While the Ninth Circuit Court of Appeals’ clear opinion lead to the shutdown 
of Napster, the music industry and the consumers participating in it would never 
look the same. Consumers had experienced a music platform that utilized Web 2.0’s 
new interactive “ether,” while the music industry failed to offer their own Web 2.0 
platform. Up until 2000, the music industry grew at a rate of ten percent a year, for 
the past seven years.18 As a result of the music industry’s failure to anticipate Web 
2.0 and Napster’s success, the music industry’s revenues shrunk by sixteen percent 
between 2000 and 2003.19 Recall that Napster came into use just the year before the 
losses began, in June 1999.20 In 2001, global sales of the CD fell for the first time 
since the format had been introduced.21 While the period of a year may not seem 
long enough for a new technology to impact the market so dramatically, according 
to the data, consumers adopted Napster faster than any other software in history.22  

While the commentary to widespread consumer adoption of Napster focused 
on the “free” nature of the service, studies from various institutions have 
demonstrated that the appeal of P2P file sharing was not purely monetary. 23 Even 
after the shutdown of Napster, other file sharing services proliferated, including the 
popular Kazaa service.24  According to Zentner’s empirical study, had file sharing not 
occurred in the countries he sampled, sales would have been 7.8 percent higher in 
the year 2002.25 Despite the success of peer-to-peer file sharing, the service had 
weaknesses.  For example, while users interacted with each other through sharing, 
they had no stored centrality for the music they found.26 Music could come from 
anywhere and anyone, and it could contain viruses or fraudulent music files. 
Consumers depended on ‘luck’ when it came to finding and downloading music.27 
 Rather than capitalizing on the weaknesses of peer-2-peer file sharing, the 
music industry reacted impulsively and negatively to such a hit in its numbers.  Even 
before the large-scale file sharing crackdown by the Recording Industry Association 
of America, or RIAA, began, the music industry’s reaction to Napster received a great 
deal of negative press.  A Daley Beast article published right in the midst of the 
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Napster litigation28described the music industry response as “apoplectic,” with label 
heads stating that ““the people who are on the board of directors in the upper level 
management of Napster all belong in prison.””29  In the June 4th, 2000 article, even 
before Napster was subject to the court’s preliminary injunction, Steven Levy 
describes the environment as one “about conflict […] conflict between listeners and 
record labels, labels and dot-coms, even artists against their audiences.”30  The 
music industry had reacted so negatively, it seemed to fuel a war amongst the 
parties.  What is worse, Levy describes a paralysis that gripped the players.  He 
stated, “though there’s hope that things will ultimately work out, right no one is 
quite sure how to pick up the pieces.”31  Not only did the industry react negatively, it 
also failed to act in a constructive manner.  Instead of seizing on the popularity of 
Napster and Web 2.0, the industry did not know where to turn.32 
 

2.  Apple’s iTunes found a way to appeal to  
Consumers Through a limited level of 
“interactivity”  

 
While the war between the music industry and consumers raged on, 

technology continued to develop.  Music technology had run up against the law, so in 
its wake, it tried to provide users of Web 2.0 with alternatives.  Unfortunately for the 
service providers, these services had to find other ways to appeal to the customer 
that did not involve utilizing the “interactivity” of new Web 2.0 browsers for file 
sharing.  As such, these music technologies decided to shy away from the potential 
for full interactivity in hopes that the law would catch up.   

 Apple circumvented the conflict between antiquated copyright laws 
and Web 2.0 by giving the consumer a limited interactivity.  Apple created a 
technology that worked within the parameters of traditional copyright laws that 
would require a purchase, but still had enough novelty for the tech hungry 
consumer.  The iPod managed to incorporate the idea of interactivity by allowing 
consumers to purchase singles from an entire album without relying on the 
interactivity of Web 2.0.33 No sharing occurred amongst consumers thanks to the 
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33 See Tara Barbozon, “Jingling the Single:  the I-podification of the music industry,” AQ: Australian Quarterly, 
Australian Institute of Policy and Science, (2005) available at 



strict policies of Apples iTunes store, but consumers could at least customize and 
transport more music than ever before wherever they went with the iPod.  They had 
a shiny new toy with which to distract themselves from the fact that Apple limited 
interactivity.  Apple did not have to fear the wrath of the music industry because it 
required ownership of music.  Consumers, however, were not completely satisfied 
with this low level of interactivity as file sharing persisted.   

Even with an easy to use retailer, customers did not give up file sharing.  
Apple launched the store in 2003, and it paired nicely with the iPod music player.34   
Consumers had an easy to use player, with a digital music store that not only sold 
full albums in MP3 format, but also single songs.  Consumers jumped on the single 
song, MP3 format, and by April 2008, Apple’s iTunes store surpassed Wal-Mart for 
the largest music retailer.35 In less than five years, iTunes had a whopping 50 million 
customers. P2P still allowed for something more than iTunes.  Peer-2-Peer made 
sharing music between friends, family, and strangers across the globe possible.  It 
embodied the idea of Web 2.0 as a browser that connected people and became a 
part of their everyday lives, the “ether of interactivity.”  iTunes offered some degree 
of interactivity through the personal choices individuals made, but it lacked the 
sharing capabilities that peer-2-peer utilized.36  Furthermore, the music could not be 
accessed from anywhere in the world by anyone, but from one’s personal computer 
hard drive.   While Apple’s iTunes gained in popularity, peer-2-peer services like 
Kaazaa became the most downloaded services on the Internet.37 
 

III.  The Music Industry Tried to Contain Web 2.0 
 

A. The RIAA Crackdown Created Bad Press and Animosity Between the 
Consumer and the Industry and Failed to Stymie File Sharing 

  
 Rather than investing in new technologies that would bridge the gap 

between the interactivity of peer-2-peer file sharing and the legal but limited Apple 
iTunes, the music industry went through the legal system and tried to sue infringers 
on a large scale.  By doing so, however, they not only left consumers wanting a 
better platform, they also left consumers angry.  Beginning in September 2003, the 
RIAA filed suit with only 261 alleged infringers who had each distributed an average 
of more than 1,000 copyrighted files.38  In only two years, however, the number of 
individual’s targeted by the RIAA ballooned to 14,800.39 Eventually, the RIAA 
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opened legal proceedings with 35,000 individuals before dropping most of the 
charges in 2008.40 

Along the way, the RIAA targeted individuals that caused a great deal of 
negative publicity for the music industry.  One of the first infringers to settle with 
the RIAA was a twelve year old girl.41 The RIAA also sued college students42 and a 
deceased grandmother who did not own a computer.43  While the vast majority of 
the suits settled, the public heard about these individuals facing litigation from a  
monolithic, music industry organization.  An abandonment of the suits occurred 
after it had become clear that targeting individuals had not curtailed music piracy in 
any significant way.44 Rather than invest in a technology that would require lesser 
post hoc legal action and would serve consumers’ needs for an Web 2.0 platform, 
the RIAA and the music industry had caused a great deal of tension with 
consumers.45 
 
   IV.  Musical Technology’s Self Regulation 
 

A. The Cloud and Hope for the Industry  
 

Eventually, technology evolved to the point where it did not rely upon legal 
precedent to move forward, did not have to fear so much that it would face the fate 
of Napster, but it also could provide the full interactivity with Web 2.0 the customer 
desired.  Solves the file sharing issue while restoring consumer confidence.  It fully 
embraces Web 2.0’s interactivity.  While there are qualms, there are signs of it 
working out for certain artists where the technology has been around longer.  
Further, it creates a platform for those artists who want to use the interactivity of 
Web 2.0 to their full benefit.  These are the artists that recognize the value in 
increasing interaction with the consumer; when the consumer interacts with the 
artist, they seem more likely to attend shows. 
  

1. Cloud Streaming Services are Self-Regulating 
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Cloud streaming services like Spotify and Rhapsody utilize a unique Digital 

Rights Management system because they depend on the “cloud.”46  Spotify allows 
consumers to store the music they already own on their cloud, while also accessing 
all the music that they have licensed from the labels.  The consumer feels like they 
have the best of both ownership and access.  While the cloud implies infinite choice 
for the consumer by being available anywhere at anytime with everything they 
could possibly want, it is actually a highly regulated space controlled by the service 
provider.47  All of that music that passes through, however, must have been legally 
obtained by Spotify.  One cannot stream or share a song that Spotify does not have a 
license to use.  Spotify has an incentive to ensure the materially in its cloud is fully 
licensed, as it depends on licensing from labels to continue its business. Because 
service providers like Spotify and Rhapsody have little interest in alienating its 
licensors or facing secondary and vicarious liability costs for infringement, they 
have regulated and tightly control their cloud spaces.  The cloud component of 
streaming services both eliminates many of the problems that arose out of Napster’s 
version’s of peer-2-peer file sharing and allows the consumer the ability to share 
and access music easier and faster.   
 

2. Cloud Streaming Services work to Remedy the ill-
will Amongst Consumers and the Music Industry 
Because they Provide Full Interactivity 

 
a. Cloud Streaming Services Provide a Web 

2.0 Experience.   
 

Cloud streaming services such as Rhapsody and Spotify offer the appeal that 
peer-2-peer file sharing had, seize on the iPod mobility and single track selection, 
and also integrate a newer, dominant part of “Web 2.0” known as “social.”  
Consumers had been slighted not once, but twice by the music industry over the 
past decade.  As described in the Napster section, the consumer had experienced a 
platform that finally tapped into the high download speeds and file sharing enabled 
by “Web 2.0.” Then, the consumer had it taken away from them by the music 
industry’s litigation against Napster.  Finally, the public faced personal attacks for 
their illegal downloading.  The consumer heard of old women, broke college 

                                                        
46 See Stephan Bechtold, “Digital Rights Management in the United States and Europe,” 52 The American Journal 
of Comparative Law, 2, 323-382, 323-324 (Spring 2004).   
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more technical term, SAAS. “Conversation with Eric Smith hosted by Danny Sullivan,” Google Press Center, 
Search Engine Strategies Conference, Aug. 9, 2006,  http://www.google.com/press/podium/ses2006.html. 



students, and dead people facing thousands of dollars in legal expenses thanks to 
the music industry.  But Spotify and Rhapsody finally present the consumer with the 
full interactivity it desires without the threat of facing litigation from the recording 
industry.   

Consumers receive the highest form of a Web 2.0 experience thanks to 
services like Spotify and Rhapsody.  Spotify and Rhapsody allows for instant access 
to a web based selection of music from anywhere the consumer has access to Web 
2.0. The degree of interactivity depends upon the subscription chosen by the 
consumer.  With Spotify, the consumer can even use the service without a 
subscription at all, and the no subscription option will still provide them with a 
higher degree of interactivity than ever before. Spotify offers a free subscription that 
allows streaming of its licensed catalog, use of its applications, sharing playlists and 
songs with friends, and storing ones own iTunes library on their cloud locker.48  If a 
consumer decides to pay for a 9.99 a month subscription, or “premium” experience, 
the consumer can take the interactivity to their iPod, iPhone, Android Smart Phone, 
and tablet device. Regardless of the service plan chosen, cloud streaming services 
also appear integrated into social media:  Facebook has integrated with both Spotify 
and Rhapsody.  Spotify has also launched an application that allows blogs to use a 
Spotify “play” button.49 As such, Spotify has integrated itself into Web 2.0 beyond 
opening the Spotify application.  Users can move seamlessly between using that 
Spotify application on their desktop, to using it on their blog, and then to using in on 
their mobile devices.   

 
b. The Music Industry directly interacts with 

consumers through Applications 
 

Not only does the consumer have platforms that fully utilize the interactivity 
of Web 2.0, but the public faces of the music industry have the ability to mend 
relationships with consumers.   On Spotify, the music industry has developed special 
applications for the consumer.  These applications contain the names of labels, such 
as “The Warner Sound,” “Domino Records: Experience the world of Indie,” “Def Jam: 
Master Mixes from Def Jam Artists, Producers, and Tastemakers.”  Some applications 
contain the image of critical music blogs and magazines, such as “Pitchfork,” “Rolling 
Stone Recommended,” “We Are Hunted,” and “Fuse.”  If a consumer has the uses the 
free, no subscription version, he or she will hear artists themselves advertise their 
new releases in between songs.  Through cloud streaming services, the music 
industry itself can speak to the consumer, and hence repair the public relations 
damages done during the past decade.   
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c. So Far, the Litigation that has Occurred 
Targeted Less Popular Software and not the 
Public. 
 

Thus far, the industry has not had to litigate with the most popular of the 
cloud streaming services, Rhapsody and Spotify, nor with the most popular of the 
cloud lockers.50  The litigation that has occurred targets less popular services, and it 
does so without targeting individual consumers.   The first case of cloud based 
litigation actually began in 2007 and has just concluded with a holding this past 
October:  Capital Records, Inc. v. MP3tunes, LLC.51  MP3tunes first provided its 
service in 2005 in the midst of the files sharing boon and RIAA litigation.52  The 
service provided a cloud locker space for consumers, much like Amazon, Google, and 
iTunes now provide, but it contained an important difference.53  The services fed on 
the peer-2-peer frenzy as it allowed users to “buy songs online as well as add to the 
collections in their lockers by searching for song being offered free elsewhere on the 
Internet.”  The court ruled that “Mp3Tunes could be held liable for contributory 
infringement of about 500 tracks that EMI identified as being traded without 
authorization, and that Mr. Robertson [the founder] was liable for infringing tracks 
he stored” in his storage space.54   

Mp3Tunes, while one of the first spaces available to consumers, did not 
receive a great deal of publicity, nor did the litigation result in personal attacks on 
the consumer.  The court’s opinion in some ways legitimizes the other, more 
popular cloud locker services as the court did say that cloud storage providers do 
receive DMCA protections for the music that consumers upload into the cloud.55 It 
also allows the record companies to monitor for infringing material in that cloud 
space and send notices for take down to the service provider in compliance of with 
the DMCA.56  Most of all, the court’s analysis points out that the big issue is that 
service provider’s allowance for uploading unlicensed music from third party web 
sites, a feature that none of the popular cloud computing services have available.57 

The most current cloud related litigation comes as a result of Grooveshark, a 
service that like MP3tunes allows customers to upload music from third party 

                                                        
50 Richard Nieva, Rhapsody: Life in a Spotify World, CNNMoney, Sept. 28, 20011, 
http://tech.fortune.cnn.com/2011/09/28/rhapsody-spotify/. 
51 Capital Records, Inc. v. MP3tunes, LLC. U.S. District Court, S.D. New York. 821 F. Supp. 2d 627 (25 October 
2011).   
52 Ben Sesario, Court Ruling Could Hurt Cloud Based Music Services, The New York Times “Bites” Blog, Aug. 22, 
2011, http://mediadecoder.blogs.nytimes.com/2011/08/22/court-ruling-could-hurt-cloud-based-music-
services/.  
53 Richard MacManus, Heavenly Music In the Clouds: iTunes Match, Amazon Cloud Drive & Google Music, Read, 
Write, Web, Nov. 14, 2011, http://www.readwriteweb.com/archives/heavenly_music_in_the_clouds.php. 
54 Ben Sesario as recently cited. 
55 Id. “The judge found that MP3tunes’s main business is protected the “safe harbor” provision of the Digital 
Copyright Millennium Act, which shields online companies from copyright violations committed by their 
customers. But that provision, the judge decided, does not apply to unauthorized tracks that users added to 
their collections through MP3tunes’s search feature, called “sideload.” 

56 Capitol Records, Inc. v. MP3tunes, LLC. at 651. 
57See Richard MacManus as recently cited;  See also Richard MacManus, How Music Cloud Lockers & Streaming 
Services Are Merging, Read, Write, Web, Nov. 15, 2011, 
http://www.readwriteweb.com/archives/how_music_cloud_lockers_streaming_services_are_merging.php. 
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websites.58  Universal Music Group is suing Grooveshark for a second time.  The first 
time around, when Grooveshark began as a peer-2-peer sharing service, 
Grooveshark agreed to a licensing agreement with the labels and switched to a 
streaming model.  This second time around, however, Grooveshark executives are 
being accused of uploading illegal material in order to stimulate the website.59   
Once again, consumers see that the music industry is not coming down on them, but 
instead attacking the service providers that want to avoid paying for a license from 
the labels. More importantly, the existence of other, more popular streaming 
services that allow for interactivity without illegal peer-2-peer sharing or uploading 
from third parties means that consumers will not feel such a sting when services 
like Grooveshark and MP3tunes fall to the wayside due to litigation and competition 
from other services.   
 

B.  Addressing the Concerns over Small Numbers and Big Labels 
 

For the interactive streaming services like Spotify and Rhapsody, royalty 
rates to do not receive any sort of statutory guidance in the United States.60  In order 
to get the major labels on board in the United States, privately owned Spotify gave 
equity stake in Spotify to the labels in exchange for the master use licenses.61 
Independent labels currently have far less leverage, and thus have not negotiated 
fantastic rates for their artists.  While the exact numbers have not gone public, the 
best estimate blah blah.  At the same time, data shows that consumers want to pay 
for cloud streaming services.62  One form of protesting the low rates has come 
through simply leaving the service.  For example, STHoldings, a company that owns 
over 200 labels, pulled all of its labels from Spotify after the dismal numbers.63 The 

                                                        
58Universal Sues Grooveshark Again, with Evidence Senior Groovesharkers Themselves Upload, The Complete Music 
Update, Nov. 21, 2011, http://www.thecmuwebsite.com/article/universal-sues-grooveshark-again-with-
evidence-senior-groovesharkers-themselves-upload/.   
59 Id. “And this time the legal complaint alleges that staff employed by the controversial streaming service’s 
parent company Escape Media Group have themselves posted over 100,000 unlicensed tracks to the 
Grooveshark website, and that therefore the company cannot hide behind the Digital Millennium Copyright Act.” 
60 See John Simson, Spotify, Pandora and the Changing Nature of Payments in the Music Industry, 2012, available 
at http://www.lommen.com/pdf/SXSW-2012/Spotify-Pandora-and-the-Changing-Nature-of-Payment.aspx 
For non-interactive streaming services such as Pandora and Sirius Radio, the royalty rates have a set statutory 
rate that must be met.  With interactive, however, the rates are still completely negotiated between the rights 
holders and the service.  When negotiating the rates, it could take years, while the statutory rates administered 
by SoundExchange are relatively quick and painless. At 4-5.   
61 Id. at 7. 
62 “iTunes Usage Report” Finds U.S. Music Consumers Interested in Taking Music to the Clouds. NPD Group, July 14, 
2010, https://www.npd.com/wps/portal/npd/us/news/pressreleases/pr_100714. 
“If the consumers who indicated strong interest in a paid subscription actually adopted one of those services at 
$10 per month, the market opportunity is close to $1 billion in the first year, which is roughly two-thirds the 
revenue garnered by the current pay-per-download model.” 
63Amar Toor, STHoldings Withdraws More Than 200 Record Labels from Spotify, Does so With Gusto, Engadget 
by AOL, Nov. 21, 2011, http://www.engadget.com/2011/11/21/stholdings-withdraws-more-than-200-record-
labels-from-spotify-d/    
"As a distributor we have to do what is best for our labels," STHoldings explained, in a statement. "The majority 
of which do not want their music on such services because of the poor revenues and the detrimental affect on 
sales. Add to that the feeling that their music loses its specialness by its exploitation as a low value/free 
commodity." The distributor went on to quote one of its labels with a line that rhymes with "duck modify." In 
comparatively subdued response, Spotify said it respects STHoldings' decision, but still hopes that the labels 
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consumer, however, now that they have a platform that utilizes the interactivity of 
Web 2.0 without illegal file sharing, has no reason to go back to the traditional CD 
sale model.  They have gone digital.64 Not only that, but consumers have migrated 
towards the streaming services.65  The rest of this section focuses on some of the 
positive developments in interactive cloud streaming services that bode well for the 
rights holders, including those artists not on big labels.   
 

1. Successful rate re-negotiations, and ASCAP’s deal 
with Rhapsody 

a. The Swedish Model 
 

The rates as they currently stand do not appear ideal, especially considering 
the newness of the technology.  It will take time for cloud streaming to become the 
predominant form of music consumption.  The Swedish Model stands as a testament 
to what a strong group of independent labels can do to improve royalty rates here in 
the United States.66  The Swedish Model consists of seven independent Swedish 
labels who came together in order to lobby the Swedish government for fairer rates, 
offer special deals with their artists, and approach cloud streaming as an 
opportunity for innovative thinking about the way artists and consumers interact.67  
An example of The Swedish Model’s success lies in Sweden’s independent star of the 
moment, Jonathon Johansson.68  He made over $20,000 in streaming revenue alone 
within the first month of his release on Spotify.69  He belongs to Hybrid, one of the 
labels in The Swedish Model.  While it would not be prudent to use one example of 
independent success as a demonstration that all is right with the cloud streaming 
model, his example does demonstrate that strong advocacy by independent labels 
can make a difference in royalty rates.   

b. ASCAP’s deal with Rhapsody 
 

Another recent development in changing royalty rates comes from within the 
United States.   ASCAP, which collects public performance royalties for songwriters, 

                                                                                                                                                                     
"will change their minds." The Swedish company also contested STHoldings' study-backed arguments against it, 
claiming that it has "already convinced millions of consumers to pay for music again," and assuring that artists' 
revenue streams will "continue to grow." 
64 The Digital Music Report 2012, Presented by the IFPI, the International Federation of the Phonograph Industry, 
http://www.ifpi.org/content/library/DMR2012.pdf. 
65 Id. “The number of consumers subscribing to music services globally is estimated to have increased by nearly 
65 per cent in 2011, reaching more than 13 million, compared to an estimated 8.2 million the previous year.  
This supplements the tens of millions of consumers who already use download services.  “Subscribing to music 
used to be quite an abstract concept – but now it has become a practical concept.  The mass market understands 
how it works and consumers see the huge benefits,” says Edgar Berger of Sony Music.  At 10.   
66 See Nancy K. Bayam, The Swedish Model: Balancing Markets and Gifts in the Music Industry, Popular 
Communication, 14,1-5(2011), available at 
http://kuscholarworks.ku.edu/dspace/bitstream/1808/8716/1/Baym_2011_Swedish-Model.pdf. 
67 See Id; See also Christ Dunkin At Least One Indie Artist is Making Big Money from Streaming Music, 
Hypebot.Com, April 4, 2012, http://www.hypebot.com/hypebot/2012/04/indie-artist-makes-a-killing-from-
streaming-yep-you-heard-right.html. 
68 Chris Dunkin, At Least One Indie Artist is Making Big Money from Streaming Music, as cited recently.  
69 Id.  



has negotiated rates with Rhapsody.70  After years of having a tenuous relationship 
with the streaming service provider, including litigation and negotiations through 
2011, ASCAP seems to have had a change of heart as,  

 
It’s especially gratifying to have concluded this new agreement with 
Rhapsody in a highly cooperative manner. Rhapsody is today a prime 
example of a digital music service that is committed to providing a 
great music experience for consumers while paying its fair share to 
songwriters, composers and music publishers.71  
 

While the numbers have not gone public, at least on the songwriter’s public 
performance rights, signs that changes in the rates can and will occur.72  As cloud 
streaming increases in popularity, the more likely other players such as rights 
collecting agencies and groups of independent labels will come together for fairer, 
more sustainable rights.   

c. April 11th Negotiations with 
the Copyright Royalty Board 
 

The Copyright Board has also recently helped renegotiate a statutory rate for 
the compulsory mechanical royalties that songwriters receive from cloud streaming 
services.  While the rates have yet to be finalized, industry officials call the 
agreement, “historic,”73 and “represent[ing] the culmination of months of 
discussions among the music industry, digital service providers and technology 
companies,” so as to “provide more consumer choice with respect to when and how 
to access music while ensuring songwriters and music publishers continue to thrive 
in the digital age.74” 

 
d. What About Sound 

Recording Rights? 
 

While The Swedish Model presents one example of artists and their 
independent labels successfully working towards fairer royalty rates, few collective 
negotiations of that degree have arisen in the United States.75  That does not mean 
that artists do not have important players looking out for their interest or gathering 
a coalition to lobby for better rates.  Artists can rely on Sound Exchange to collect 

                                                        
70 ASCAP Announces Licensing Deal With Rhapsody, The American Society of Composers, Authors, and Publishers, 
April 25, 2006, http://www.ascap.com/Press/2012/0426-Rhapsody.aspx.  
71 Id. ASCAP VP of New Media & Technology Matthew DeFilippis 
72 It should be noted that on the songwriter’s publishing side, the rates for mechanical royalties are indeed 
statutory.  See HFA Ready to Implement New Digital Era Mechanical Royalty Rates, Oct. 2008, 
http://www.harryfox.com/public/userfiles/file/Licensee/HFARoyaltyRatePR10-2-08.pdf. 
73 Cary Sherman, Chairmen and CEO of the RIAA, Major Music Industry Groups Reach Historic Agreement on 
Royalty Rates and Standards, April 11, 2012 <http://www.nmpa.org/media/showwhatsnew.asp?id=67?. 
74 David Israelite, President and CEO of the NMPA , Id. 
http://www.nmpa.org/media/showwhatsnew.asp?id=67?. 
75 Except when the big three labels negotiated with Spotify and allowed it to enter the United States market in 
the first place.   
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their digital transmission royalties for non-interactive streaming services.  The 
founder and former president of Sound Exchange has expressed concerns about the 
disparity between the statutory rates and transparency that exists for non-
interactive services, and the complete lack thereof with regards to interactive 
streaming services.76 Furthermore, he fears that the lower rates that interactive 
services have will undermine the higher rates of non-interactive services.77  Perhaps 
congressional intervention is necessary, and an organization such as Sound 
Exchange should be appointed to collect fairly established, statutory rates.78  

A strong, non-profit advocacy group has gained strength in Washington over 
the years.79  The Future of Music Coalition began in 2000, and it has since grown in 
scope to include advocates from every sector of the industry.  Rather than shy away 
from new music technologies, the advocacy group has proposed new solutions such 
as collective licensing80 and works towards collecting the new meta-data available 
from emerging income streams.81  

 
2. Streaming Might not Replace Sales 

 
Recently, a study by the NPD Group contributed to an overall sense that 

cloud streaming services replaced purchasing music and thus drove down the 
overall cash flow for an artist.82  The study presented data that demonstrated that 
“satellite radio subscribers were now buying between 2.7 to 3 fewer CD’s per 
year.”83  Another study, however, seems to assert the opposite.  

Our result supports two major findings concerning the role of 
streaming on music consumption. First streaming is positively associated 
with buying music online but has no effect on buying music offline. Second, 
streaming has a positive effect on attendance to a concert of a national or 
international star but does not increase the probability of buying ticket for 
classical music or a local artist.84 

                                                        
76 John Simson as recently cited at p. 7-8. 
77 Id.  
78 See Id.  Part of the problem with this seemingly simple solution is the fact that interactive streaming services 
implicate far more rights and provide a variety of services not included on non-interactive platforms.  The fact 
that different consumers can have a different degree of mobile use based on their subscription plan also 
complicates that issue.  The April 11th agreement with regards to the musical composition rates, however, did 
manage, although in a complicated fashion, to deal these issues.  See also 
http://www.loc.gov/crb/motions/parties_motion_adopt_settlement_041112.pdf, at 10-17.   
79 See Future of Music Coalition, Artist Revenue Stream Resource Center, http://futureofmusic.org/about. 
80 See Whitney Broussard, The Promise and Peril of Collective Licensing, University of Georgia School of Law 
Intellectual Property Journal, Symposium: The Changing Face of Copyright Law: Resolving the Disconnect Between 
20th Century Laws and 21st Century Attitudes (Vol 17, Number 1, Fall 2009).  
81 Future of Music Coalition, Artist Revenue Streams, “Future of Music Coalition is conducting a multi-method 
research project to assess how musicians’ revenue streams are changing in this new music landscape,” Posted 
Oct. 10, 2012, data to be released in 2012, http://futureofmusic.org/article/research/artist-revenue-streams. 
82 Paul Reshnicoff, Study: Spotify is Detrimental to Music Purchasing, Digital Music News, Nov. 15, 2011,  
http://www.digitalmusicnews.com/permalink/2011/111115cannibal. 
83 Simson as recently cited at 7-8.   
84 Godefroy Dangnguyena et al. Are Streaming Systems and Other Music Consumption Modes Substitutes or 
Complements? at 12, Universite de Britagne Occidentale (2012).   
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An important distinction between the two studies seems to be the sample market:  
the NPD survey selected from the American market, where Spotify had just 
launched,85 and the French study came from the French market, where Spotify and 
other streaming services existed for a substantially longer period of time.86 Because 
such a conflict exists and a strong set of data have yet to emerge, it seems to be too 
soon to decide whether or not to having music on a streaming service will prove 
detrimental to artists.   
 While some labels and artists have responded negatively to small numbers 
they have seen thus far, some artists have taken the idea of “interactivity” through 
Web 2.0 and applied it to all of their revenue streams.   Not only will they have their 
music available on Spotify, but they will also offer free downloads or entire albums 
to their consumers.87  In an interview, one of these artists describes how free music 
to consumers have result in a direct boost in his sales iTunes sales and shows.88  Bob 
Lefsetz, a widely regarded industry analyst, recently commented on the difference 
between a new school artist and an old school one.  In a recent newsletter to his 
readers, Bob Lefsetz wrote that “Madonna was chasing her audience,” and 
“Deadmau5 is leading his.”  Now, this newsletter was not just about these particular 
artists, but rather described the deference between the artists of yesteryear, and a 
new breed of artists.  The old breed depended upon record sales, and those record 
sales lead to strong ticket sales.  Well, Madonna just canceled her European tour and 
record sales are dismal.   An artist in the Web 2.0 world, you “got to get into the 
agora and speak.”  Lefsetz strongly advocates in favor of streaming services, and 
especially of Spotify89.  He reasons that the new artists utilizing the interactivity that 
Web 2.0 has to offer do so because “The Internet liberates artists, sure, it might rip 
them off financially a bit, but when one door closes, you go through the open ones to 
find new opportunities.”90  Ultimately, while the jury is out on whether or not 
interactive streaming services replace or supplement traditional sales, some artists 
seem to successfully take advantage of the as many income streams as possible and 
build connections between them and their fan bases.91  While the industry is not 

                                                        
85 Bobbie Johnson, Indie Labels Stage Another Spotify Walkout, Gigaom, Nov. 16, 2011, 
http://gigaom.com/2011/11/16/indie-labels-stage-another-spotify-walkout/. 
86 Godefroy Dangnguyena as recently cited.   
87 One of the first examples of this came from the extremely popular band, Radiohead.  They released their “In 
Rainbows” through their website and allowed the customer to choose how much, if at all, they wanted to pay for 
the music.  More recently, the electronic dance musician “Pretty Lights” has received coverage for the fact that he 
gives away his music for free, but then manages to see out large stadium shows. See Theo Bark, Pretty Lights 
Shares the Secret to Making a Living by Giving Away Music, Dec. 7 2011, 
http://www.spinner.com/2011/12/27/pretty-lights-interview/. 
88 Id. quoting Pretty Lights, “I give away my music, and the majority of the music that people get of mine comes 
off my website, but that doesn't mean I'm not selling a s---load of music on iTunes as well. That's sort of the 
loophole that's occurred, I still make a significant income off record sales, because I give away my music for free. 
Directly connected.”  
89 Bob Lefsetz, The Lefsetz Letter, “And He Thinks He’s Winning,” July, 15, 2011, 
http://lefsetz.com/wordpress/index.php/archives/2011/07/15/spotify-3/;  
See also Bob Lefsetz, The Lefsetz Letter, “Recipe for Success: Madonna Stiffs,” April 10, 2012 on Madonna’s poor 
ticket sales. 
90 Bob Lefsetz, The Lefsetz Letter, “Deadmau5,” 
http://lefsetz.com/wordpress/index.php/archives/2012/03/28/deadmau5-2/ 
91 See Lauren Drell, Artists and Digital: Why Social Media is the New Gallery, Jan. 20, 2012, 
http://mashable.com/2012/01/20/artists-social-digital-media/. 
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putting up the growth numbers it use to, 2011 was the first time since the file 
sharing and digital music revolution that the industry grew, if only by 0.2 percent.92  
 
                           
 

VI.  Conclusion 
  

Billboard now has an “On Demand” chart to track artists who receive the 
most streams on leading interactive services.93 While many issues remain, and much 
of what the future holds is unknown, artists and writers should embrace interactive 
cloud streaming, as music technology will not undo its own evolution. In the past, 
music technology has fallen short of the quickly evolving Web 2.0 because 
traditional copyright laws have impeded the technology’s growth. Today, with 
companies like Spotify and Rhapsody, music technology has finally found a place in 
Web 2.0 with the help of the latest Web 2.0 development, “cloud computing.” Cloud 
streaming allows for a standardized system of Digital Music Rights regulation 
without imposing on the consumer.  In fact, the consumer has more “interactivity” 
through legal sharing with friends and family, while also interacting with the artists 
and other faces of the music industry.  As such, the industry and copyright holders 
should take this opportunity to build new fan bases, build coalitions to advocate for 
fairer rates, and mend the public relations mess created by the RIAA lawsuits.    

                                                        
92 Kyle Mammarella, Music Industry Sees Some Light at the End of the Tunnel:  Inside the RIAA’s 2011 Year-End 
Report, Soundctrl, April 2, 2012, http://www.soundctrl.com/blog/2012/04/02/music-industry-sees-some-
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93 Billboard: On Demand Songs, Week of May 19, 2012, http://www.billboard.com/charts/on-demand-
songs#/charts/on-demand-songs. 
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